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PREFACE 


Since  the  publication  of  the  First  Edition  of  this  work  in  June  1910, 
the  Courts  in  England,  Scotland  and  Ireland  (other  than  County  and 
Sheriff  Courts)  have  decided  upwards  of  two  hundred  additional  cases 
under  the  Workmen's  Compensation  Acts. 

Only  those  cases  which  have  not  been  overruled  by  subsequent 
decisions,  and  which  have  not  been  made  ineffective  in  proceedings 
for  compensation  by  the  Workmen's  Compensation  Act,  1906,  are 
included  in  the  Digest  portion. 

It  is  believed  that  all  cases  reported  in  the  recognised  reports  down 
to  and  including  January  6,  1912,  are  included  in  the  present  edition. 
Volume  V.  part  I.  of  Butterworth's  Compensation  Cases  did  not  come 
to  hand  until  after  the  proofs  had  been  revised. 

The  cases  which  have  been  overruled,  or  which  by  reason  of  the 
Act  of  1906  are  not  now  applicable  in  workmen's  compensation 
arbitrations,  and  which  are  shortly  referred  to  on  pp.  lM-150,  are 
now  included  in  the  Table  of  Cases. 

An  Index  of  Subject  Matter  has  been  added  which  it  is  hoped  may 
prove  useful. 

The  provisions  of  the  Order  in  Council  of  1909  modifying  the 
Workmen's  Compensation  Act,  1906,  in  its  application  to  workmen 
who  are  French  Citizens,  and  sec.  11  of  the  National  Insm-ance  Act, 
1911,  have  been  included  among  the  Statutes  and  Orders. 

I  desire  to  express  my  indebtedness  to  the  Proprietors  of  the  various 
reports  whose  valuable  headnotes  I  have  in  many  instances  made  use 
of,  and  especially  to  the  Proprietors  of  the  Law  Journal  Reports,  Times 
Law  Reports  and  Justice  of  the  Peace  in  England,  the  Scottish  Law 
Reporter  in  Scotland,  and  the  Law  Times  Reports  in  Ireland. 

FRANK  BEVERLEY. 

9  Park  Square, 
Leeds. 
January  1912. 
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DIGEST 


OF 


WORKMEN'S  COMPENSATION  CASES 


(I.)  ACCIDENT  :  RESULT  OF 
ACCIDENT. 

(A)  English  Cases. 

1897  Act}  ,    .,. 

1906  Actj  *^'^-   ^  ^^^• 

1.  Injury  by  "  Accident  " — Meaning  of.] — In 
the  Workmen's  Compensation  Act,  1897,  the 
word  "  accident  "  is  to  be  construed  in  its 
popular  and  ordinary  sense  as  denoting  or 
including  any  unexpected  personal  injury  re- 
sulting to  a  workman  in  the  course  of  his 
employment  from  any  unlooked-for  mishap  or 
occurrence. 

Injury  by  over-strain  or  over-exertion  sus- 
tained by  a  man  in  doing  his  work  is  injury  by 
"  accident  "  within  the  meaning  of  the  Act. 

Stewart  v.  Wilson's  tfc  Clyde  Coal  Co.,  Lim. 
(Ct.  of  Sess.,  No.  37  infra)  approved. 

The  cases  mentioned  in  the  note  immediately 
following  disapproved. 

Fenton  v.  Thorley  &  Co.,  72  L.  J.  K.B. 
787  ;  [1903]  A.C.  443  ;  52  W.  R.  81  ; 
89  L.  T.  314  ;  19  T.  L.  R.  684  ;  5  M-S.  1  ; 
41  Sc.  L.  R.  460— H.L.  (E.). 

[Note. — The  following  cases,  in  so  far  as  they 
were  decided  on  the  ground  that  some  fortuitous 
and  unexpected  event  was  necessary  to  con- 
stitute an  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897,  were 
disapproved  in  the  above  case  : 

Hensey  v.  White  (1900)  ;  Lloyd  v.  Sugg  <fe  Co. 
(1900)  ;  Walker  v.  Lilleshall  Coal  Co.  (1900)  ; 
Timmins  v.  Leeds  Forge  Co.,  Lim.  (1900)  ; 
Roper  V.  Greenwood  (1901) ;  Boardman  v.  Scott 
<fe  Whitworth  (1902).] 

2.  Extent  of  Injury — Condition  of  Consti- 
tution of  Person  Injured.] — Where  there  is  an 
accident  to  which  the  Workmen's  Compensa- 
tion Act,  1897,  applies,  the  consequent  injury, 
and  the  extent  of  the  injury,  must  depend 
upon  the  condition  of  the  constitution  of  the 
person  injured  at  the  time  of  the  accident. 


By  reason  of  a  mis-hit  by  a  hammerer  a  work- 
man's hand  was  jarred,  became  swollen,  and 
gout  in  his  hand  was  brought  on  : — Held,  that 
there  was  evidence  that  the  injury  was  caused 
by  an  accident  within  the  meaning  of  the  Act. 
Lloyd  v.  Sugg  &  Co.,  69  L.  J.  Q.B.   190  ; 
[1900]  1  Q.B.  481  ;   48  W.  R.  257  ;  81  L.  T. 
768  ;    16  T.  L.  R.  65  ;    2  M-S.  5— C.A. 

3.  Piece  of  Coal  Penetrating  Knee  of  Miner — 
Blood-poisoning.]— A  collier  was  working  in  a 
small  seam  of  coal  where  it  was  necessary  to 
kneel  to  carry  on  his  work.  He  complained  of 
pain  in  his  knee,  and  after  about  a  fortnight  it 
was  discovered  that  a  small  piece  of  coal  had 
penetrated  the  skin.  Blood-poisoning  set  in, 
and  he  died.  The  County  Court  Judge  held 
that  the  deceased  man  was  injured  by  "  acci- 
dent "  arising  out  of  and  in  the  course  of  his 
employment  : — Held,  that  the  decision  of  the 
County  Court  Judge  was  right,  and  that  the 
case  came  within  the  provisions  of  the  Work- 
men's Compensation  Act,  1897. 

Thompson  v.  Ashington  Coal  Co.,  Lim., 
(1901)  65  J.  P.  356;  84  L.  T.  412;  17 
T.  L.  R.  345  ;   3  M-S.  21— C.A. 

4.  Anthrax  Contracted  from  Infected  Wool.]  — 
A  workman  died  of  anthrax  contracted  from 
the  wool  on  which  he  was  working  : — Held,  that 
he  died  from  an  "  accident  "  arising  out  of 
and  in  the  course  of  his  employment  within 
the  meaning  of  sect.  1  of  the  Workmen's 
Compensation  Act,  1897. 

Decision  of  C.A.  (73  L.  J.  K.B.  158  ;  [1904] 
1  K.B.  328;  68  J.  P.  193;  52  W.  R.  195; 
89  L.  T.  690;  20  T.  L.  R.  129;  6  M-S.  1) 
affirmed. 

Brintons,  Lim.  v.  Turvey,  74  L.  J.  K.B. 
474;  [1905]  A.C.  230;  53  W.  R.  641; 
92  L.  T.  578  ;  21  T.  L.  R.  444  ;  7  M-S.  1  ; 
42  Sc.  L.  R.  862— H.L.  (E.). 

5.  Engine-driver  Injured  by  Stone  Wilfully 
Thrown  at  Engine — Risk  Incident  to  Employ- 
ment.]— An    engine-driver,    while    driving    an 


ACCIDENT  (E.) 


engine,  was  injured  by  a  stone  thrown  wilfully 
by  a  boy  from  a  bridge  under  which  the  railway 
passed  : — Held,  that  the  injury  was  due  to  an 
"  accident  "  arising  out  of  and  in  the  course  of 
the  engine-driver's  employment  within  sect. 
1,  sub-sect.  1  of  the  \Vorkmen's  Compensa- 
tion Act,  1897,  inasmuch  as  the  risk  of  being 
struck  by  stones  thrown  at  trains  is  one  to 
which  engine-drivers  are  specially  exposed. 

Armitage  v.  Lancashire  &  Yorkshire  Rail- 
way (No.  118  infra)  and  Falconer  v.  London  & 
Glasgow  Engineering  and  Iron  Shipbuilding  Co. 
{No.  189  infra)  considered. 

Challis  v.  Londox  &,  South- Western 
Railway,  74  L.  J.  K.B.  509  ;  [1905]  2  K.B. 
154;  53  W.  R.  613;  93  L.  T.  330;  21 
T.  L.  R.  486  ;  7  M-S.  23— C.  A. 

6.  Workman  Seized  with  Epileptic  Fit — Fall 
into  Hold  of  Ship — Proximate  Cause  of  Acci- 
dent.]— A  workman  was  employed  on  a  wharf 
and  was  engaged  in  the  discharge  of  coal  from 
the  hold  of  a  ship.  His  duty  was  to  stand  on  a 
staging  close  to  the  open  hold,  direct  the  course 
up  and  down  of  a  bucket  in  which  the  coal  was 
being  discharged,  and  give  the  necessary  signals 
to  the  crane-man.  While  so  engaged  he  was 
suddenly  seized  with  an  epileptic  fit,  and  the 
result  was  that  he  fell  into  the  hold  and  was 
seriously  injured.  It  appeared  that  on  pre- 
vious occasions  he  had  been  subject  to  fits  : — 
Held,  that  the  workman's  injuries  were  caused 
by  an  "accident"  arising  out  of  his  eraploy- 
ment  within  the  meaning  of  sect.  1,  sub- 
sect.  1  of  the  Workmen's  Compensation 
Act,  1897,  the  proximate  cause  of  the  acci- 
dent being  his  necessary  proximity  to  the 
open  hold. 

Wilkes  {or  Wicks)  v.  Dowell  &  Co., 
74  L.  J.  K.B.  572;  [1905]  2  K.B.  225; 
53  W.  R.  515  ;  92  L.  T.  677  ;  21  T.  L.  R. 
487  ;    7  M-S.   14— C.A. 

7.  Poisoning  by  Use  of  Red  and  White  Lead.] 
— The  applicant,  a  caulker  in  the  employ- 
ment of  shipbuilders,  was  seized  with  paralysis 
caused  by  lead-poisoning,  and  became  totally 
incapacitated  for  work.  In  the  course  of  his 
work,  in  which  he  had  been  employed  by  the 
shipbuilders  for  a  period  of  two  years  before  he 
became  incapacitated,  he  had  to  smear  either 
with  red  or  white  lead  certain  places  between 
the  plates  of  ships  into  which  watertight  shoes 
were  put.  The  poisoning  was  such  as  might 
be  expected  from  the  nature  of  the  work. 
It  might  be  caused  either  by  inhalation,  or  by 
■eating  food  without  having  removed  the  lead 
from  the  hands,  or  by  absorption  through  the 
skin.  Only  a  small  proi^ortion  of  cases  of 
poisoning  of  this  description  occurred  amongst 
a  number  of  persons  worlcing  with  red  or 
white  lead.  The  poisoning  could  not  bo  traced 
to  any  particular  day,  and  its  development 
was  a  gradual  process,  and  generally  took 
a  considerable  time  : — Held,  that  the  lead- 
poisoning  could  not  be  described  as  an  "  acci- 
dent "  in  the  popular  and  ordinary  use  of  that 
word  so  as  to  entitle  the  applicant  to  com- 
pensation for  personal  injury  arising  out  of 
and  in  the  course  of  his  employment  within 
the  meaning  of  sect.  1  of  the  Workmen's 
Compensation  Act,   1897,  it  being  impossible 


to  point  to  any  definite  time  when  the  poison 

entered  the  man's  system. 

Steel  v.  Cammeli:;,  Laird  &  Co.,  Lim.,  74 
L.  J.  K.B.  6 10-;  [1905]  2  K.B.  232  ;  53 
W.  R.  612  ;  93  L.  T.  357  ;  21  T.  L.  R. 
490  ;    7  M-S.  9— C.A. 

[Note. — The  principle  laid  down  in  the 
above  case  is  still  observed  in  the  case  of 
accidents,  but  sect.  8  of  the  Act  of  1906 
provides  that  where  a  workman  is  disabled  by 
reason  of  his  suffering  from  any  one  of  certain 
diseases  mentioned  in  the  Third  Schedule  or  in 
an  order  made  by  the  Secretary  of  State,  the 
workman  shall  be  entitled  to  compensation 
under  the  Act  as  if  the  disease  were  a  personal 
injury  by  accident.  Lead-poisoning  is  one 
of  the  scheduled  diseases.] 

8.  Miner's  "  Beat  Hand "  and  "  Beat 
Knee."] — One  coal  miner  was  incapacitated 
for  work  by  "  beat  hand,"  and  another  by 
"  beat  knee."  "  Beat  hand  "  is  an  injur}' 
caused  by  an  abscess  gradually  produced  by 
the  jar,  friction,  or  pressure  to  the  hand  caused 
by  using  the  pick  ;  and  "  beat  knee  "  is  an 
injury  caused  by  an  abscess  in  the  knee 
gradually  developed  by  long  -  continued 
kneehng  whilst  at  work.  Both  are  common 
injuries  in  the  ordinary  course  of  work  in  a 
coal  mine  : — Held,  that  to  be  an  accident 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897,  it  must  be  something 
which  is  capable  of  being  described  as  having 
occurred  on  a  particular  date,  and  it  must  be 
an  accident  in  the  ordinary  and  popular 
meaning  of  the  word. 

Marshall  v.  East  Holywell  Coal  Co.  ; 

GORLEY  V.  BaCKWORTH   COLLIERIES,  (1905) 

93  L.  T.  360  ;    21  T.  L.  R.  494  ;    7  M-S. 
19— C.A. 

[Note. — See  Note  to  Case  No.  7  supra. 
"  Beat  Hand  "  and  "  Beat  Knee  "  are  now 
among  the  scheduled  diseases.] 

9.  Accident  Causing  Loss  of  Finger — Subsequent 
Employment  in  Different  Work— Inflammation 
of   Hand  —  Liability  of    First    Employer]  —  In 

1902  a  workman  employed  as  a  riveter 
met  with,  an  accident  resulting  in  the  ampu- 
tation of  his  forefinger.  His  employers  paid 
compensation,  and  the  workman,  having  to 
all  appearances   completely    recovered,   was  in 

1903  taken  on  to  the  lighter  employment  of  a 
caulker  at  usual  wages  by  the  same  emploj^ers. 
In  1910  the  hand  became  inflamed  as  the  result 
of  the  workman  using  a  new  pneumatic  hammer, 
and  tjie  workman  claimed  compensation  under 
the  Act  of  1897  for  injury  arising  out  of  the  1902 
accident.  The  County  Court  Judge  found  that 
the  1902  accident  was  a  contributory  cause  to 
the  injury,  and  made  an  award  in  the  work- 
man's favour  : — Held,  that  the  question  whether 
the  1902  accident  was  a  contributing  cause 
was  in-elevant,  and  that  the  claim  was  mis- 
conceived : — Held,  also,  that  there  was  no 
evidence  to  justify  the  County  Court  Judge  in 
finding  that  the  first  accident  was  a  contributing 
cause. 

NoDEN  V.  Galloways,  Lim.,  (1911)  81  L.  J. 
K.B.  28  ;  [1912]  1  K.  B.  46 ;  105  L.  T.  567  ; 
28  T.  L.  R.  5 ;   55  Sol.  Jo.  838— C.A. 
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1897  Act]    o  7    ,   T   , 
1906  Act\  Sched-I.\. 


10.  "Where  Death  results  from  the  Injury" 
— Reasonable  and  Probable  Consec[uence  of 
the  Injury— Erysipelas  Supervening.] — Schedule 
I.  para.  1  (a)  of  the  Workmen's  Com- 
pensation Act,  1897,  prescribes  a  scale  of 
compensation  payable  to  the  dependants  of 
a  workman  "  where  death  results  from  the 
injury  "  : — Held,  that  the  dependants  are 
entitled  to  compensation  on  that  scale  if  death 
results  in  fact  from  the  injury,  even  though 
at  the  time  of  the  injury  it  could  not  be 
reasonably  expected  as  the  probable  conse- 
quence thereof. 

Dunham  v.  Clare,  71  L.  J.  K.B.  683  ;  [1902] 

2  K.B.  292  ;    66  J.  P.  612  ;   50  W.  R.  596  ; 

86  L.  T.  751  ;   4  M-S.  102— C.A. 

1906  Act,  sec.  1  (1). 

11.  Onus  of  Proof — Apoplexy  —  Evidence 
Equally  Balanced  for  or  against  Accident.] — 
A  worJcnian  w  hilc  perfornnng  his  ordinary  duties 
in  the  ordinary  ^\•ay  had  an  apoplectic  seizure, 
from  ^vhich  he  died  shortly  after.  1'here  Mas 
medical  evidence  that  he  Mas  in  such  a  state 
of  health  that  the  attack  might  have  been 
brought  on  by  exertion,  or  might  have  come  on 
apart  from  any  exertion  on  his  part.  There  Mas 
no  evidence  that  his  work  subjected  him  to 
any  extraordinary  strain  : — Held,  that  there  Mas 
no  evidence  that  his  death  Mas  caused  by  an 
accident  arising  out  of  his  employment,  and  that 
his  employers  Mere  not  liable  to  pay  compensa- 
tion to  his  dependants. 

Decision  of  C.A.  (102  L.  T.  621  ;  3  B.  216) 
af3Brmed. 

Barnabas  v.  Bersham  Colliery  Co.,  (1910) 
103  L.  T.  513  :  .55  Sol.  Jo.  63  ;  4  B.  119  ; 
48  Sc.  L.  B.  727— H.L. 

12.  Accident  —  Onus  of  Proof  —  Inference.] — 

A  Morknian  was  apparently  thrown  out  of  a  cart 
in  which  he  was  riding  when  his  horse  fell  and 
broke  a  shaft.  He  called  at  a  farm  to  borrow 
another  cart,  but  being  unable  to  obtain  one  he 
Malked  away,  and  was  later  found  lying  dead  on 
the  road  at  the  top  of  a  hill  about  twenty 
minutes'  walk  from  the  farm  at  Mhich  he  had 
called.  Death  was  due  to  syncope,  but  it  was  im- 
possible according  to  the  medical  evidence  called 
on  behalf  of  the  dependants  to  state  with  any 
certainty  the  cause  of  the  s\nicope.  The  Count\' 
Court  Judge  held  that  the  dependants  had  not 
discharged  the  onus  Mhich  was  upon  them 
of  proving  that  the  death  was  due  to  the 
accident : — Held,  that  as  it  was  for  the  County 
Court  Judge  to  draw  the  inference  of  facts  from 
the  evidence  before  him,  the  Court  of  Appeal 
could  not  interfere  with  his  decision. 
Powers  v.  Smith,  (1910)  3  B.  470— C.A. 

13.  Onus  of  Proof — Death  from  Angina  Pec- 
toris.]— A  workman  employed  in  fairly  light 
work  in  a  colUery  was  taken  ill.  He  Ment 
home  and  died  the  same  day  from  angina 
pectoris.  The  man's  heart  Mas  found  to  be 
in  bad  condition  of  long  standing.  The  medical 
evidence  was  that  angina  pectoris  might  be 
brought  on  by  several  causes  and    might   be  I 


due  to  circumstances  which  could  scarcelv  be 
called  an  accident  at  all : — Held,  that,  though 
as  a  matter  of  conjecture  it  was  probable,  it 
was  not  proved  as  a  matter  of  legitimate  in- 
ference from  the  facts,  that  the  death  was  due 
to  an  accident  arising  out  of  and  in  the  course 
of  the  employment. 

Barnabas  v.   Bersham  Colliery    Co.    (No.    11 
supra.)  followed  and  applied. 

Clover,  Clayton  d-  Co.  v.  Hughes  (No.  30  infra) 
distinguished. 

Hawkins  v.  Powell's  Tillery  Steam  Co^l 
Co.,    (1911)    80   L.    J.    K.B.    769;     [1911] 
1  K.B.  988  ;    104  L.  T.  365  ;    27  T.  L.  Pv 
282  ;    50  Sol.  Jo.  329  ;    4  B.  178— C.A. 

14.  "  Accident  " — Accident  not  causing  In- 
capacity but  making  Patent  a  Pre-existing  Inca- 
pacity.] —  A  Morkman  many  years  back, 
while  in  the  service  of  a  different  employer, 
met  with  an  accident  through  which  he  lost 
the  sight  of  one  eye,  but  the  loss  was  not 
apparent,  and  he  was  able  to  obtain  employ- 
ment at  usual  Mages  as  if  his  sight  had  been 
normal.  In  1910,  Mhile  in  the  service  of  the 
respondents,  he  met  M'ith  a  second  accident 
which  necessitated  the  removal  of  the  blind 
eye  and  rendered  the  loss  apparent,  as  the 
result  of  which,  though  now  completely  re- 
covered, he  Mas  unable  to  obtain  further 
employment  in  his  trade  : — Held,  by  Cozens- 
Hardy,  M.R.,  and  Buckley,  L.J.  (diss.  Fletcher 
Moulton,  L.J.),  that  as  the  second  accident  did 
not  cause  a  physical  incapacity,  but  only 
revealed  a  pre-existing  incapacity,  the  Mork- 
man  Mas  not  noM-  entitled  to  compensation 
under  the  Act. 

Per  Fletcher  Moulton.  L.J. :  The  words 
"  incapacity  for  work  "  in  Sched.  I.  1  (h)  ought 
not  to  he  limited  to  mere  loss  of  physical  poMer, 
but  include  inability  to  find  emplijyment  as  a 
workman  resulting  from  the  injury.  A  work-, 
man  guarantees  his  ability  to  do  the  work  for* 
which  he  is  employed,  but  he  is  under  no 
obligation  to  disclose  his  physical  defects  to  his 
employer. 

Ball  v.  Hunt  &  Sons,  (1911)  80  L.  J.  K.B. 

655  ;    [19]  1]  1  K.B.  1048  ;    104  L.  T.  327  ; 

27  T.  L.  R.  323  ;    55  Sol.  Jo.  383  ;     4  B. 

225— C.A. 

15.  Poisoning  by  Sewer  Gas.] — A  workman 
employed  in  a  sewer  who  has  contracted 
enteritis  from  inhaling  poisonous  sewer  gas  has 
not  suffered  an  "injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment  " 
within  the  meaning  of  sect.  1,  sub-sect.  1  of  the 
Workmen's  Compensation  Act,  1906,  so  as 
to  entitle  him  to  compensation  under  that 
Act. 

Steel  V.  Cammell,  Laird  <&  Co.  (No.  7  supra) 
followed. 

Broderick  v.  London  County  Council, 
77  L.  J.  K.B.  1127;  [1908]  2  K.B.  807;  99 
L.  T.  569  ;  24  T.  L.  R.  822  ;   1  B.  219— C.A. 

16.  Death  from  Disease — Ptomaine  Poisoning 
Caused  by  Sewer  Gas — Exact  Date  when  Disease 
Contracted  Unknown.] — Except  in  the  case  of 
the  industrial  diseases  scheduled  in  the  Work- 
men's  Compensation  Act,    1906,    to    which  by 
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sect.  8  the  provisions  of  the  Act  are  to  apply, 
unless  the  applicant  can  indicate  the  time,  the 
(lay,  and  circumstance  and  place  in  which  the 
accident  has  occm-red  by  means  of  some  definite 
event,  a  disease  cannot  be  treated  as  a  personal 
"  injury  by  accident "  ^\•ithin  sect.  1,  sub- 
sect.  1  of  the  Act,  and  the  applicant  is  not 
entitled  to  compensation. 

In  July  1909,  a  gardener  and  labourer  and 
caretaker  was  ordered  by  his  employer  to  open 
certain  cesspools  for  the  purpose  of  inspection, 
and  was  engaged  in  such  ^vork  on  four  or  five 
•different  days.  Early  in  August  he  became 
unwell,  and  on  August  23  saw  a  doctor,  \\ho 
thought  he  was  suffering  from  the  smell  of 
paint.  In  September  another  doctor  saw  him 
and  considered  that  he  was  affected  with  sewer- 
gas  poisoning.  He  died  on  October  30,  1909. 
His  widow  took  proceedings  for  compensation. 
The  application  for  arbitration  gave  no  date  as 
to  when  the  alleged  accident  occurred.  It  was 
admitted  that  the  man's  disease  was  obscure. 
The  County  Court  Judge  found  that  it  was  not 
possible  to  give  any  particular  day  as  the  date 
of  the  accident,  but  he  decided  that  the  man 
died  from  poisoning  contracted  whilst  working 
on  the  cessjjools,  and  he  awarded  compensa- 
tion : — Held  (Kennedy,  L. J.,  doubting),  that 
there  had  not  been  an  accident  witliin  the 
meaning  of  the  Act,  that  the  County  Court 
Judge's  finding  was  not  sufficient  to  support 
his  decision,  and  that  consequently  no  com- 
pensation A\as  payable. 

Brintons,  Lim.v.  Turvey  (No.  4  supra)  dis- 
tinguished, and  Broderick  v.  London  County 
Council  (No.  15  suprci)  explained. 

Ekk  v.  Hart- Dyke.  (1910)  80  L.  J.  K.B. 
90  ;  [1910]  2  K.B.  677  ;  103  L.  T.  174  ;  26 
T.  L.  R.  613  ;    3  B.  482— C.A. 

17.  Sunstroke.] — The  applicant,  an  ordinary 
seaman,  while  engaged  in  painting  the  vessel 
when  she  was  lying  at  a  port  on  the  coast 
of  Mexico  was  incapacitated  by  sunstroke  : — 
Held,  that  his  injury  arose  by  accident  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1906,  and  that  he  was  entitled  to  com- 
pensation. 

Morgan  v.  Owners  op  S.S.  "  Zenaida," 
(1909)  25  T.  L.  R.  446  ;    2  B.  19— C.A. 

18.  Sunstroke — Abnormal  Risk.] — The  appli- 
■cant,  ^\ho  was  a  first  officer  on  board  one 
of  the  respondent's  vessels,  was  engaged  for 
several  hours  in  superintending  the  loading  of 
■cargo  at  a  West  Indian  port.  The  deck  upon 
M'hich  he  was  posted  was  unsheltered,  and  he 
had  an  attack  of  sunstroke  which  resulted  in 
injury  to  his  eyes  : — Held,  that  there  were  facts 
■on  which  the  County  Court  Judge  could  come 
to  the  conclusion  that  the  applicant  had  been 
subjected  to  an  abnormal  risk  in  the  course  of 
his  employment  and  was  therefore  entitled  to 
■compensation. 

Davies  v.  Cillespie,  (1911)  105  L.  T.  494; 
28  T.  L.  R.  6  ;    56  8ol.  Jo.  11— ('.A. 

19.  Frostbite.] — A  journeyman  baker,  while 
on  his  rounds  in  his  employer  s  cart  distri- 
buting loaves  and  obtainnig  payment  from 
■customers,    suffered    injury    in    his    hand    and 


arm  from  frostbite  and  claimed  compensation. 
Qucere,  \\hether  there  was  an  accident  to  the 
applicant  within  the  meaning  of  sect.  1  of  the 
Workmen's  Compensation  Act.  1906. 

Warner   v.    Couchman.    (1910)    80    L.    .J. 

K.B.  526;    [19111  I  K.B.  351  ;    103  L.  T. 

693;    27  T.  L.  R.  121  ;    55  Sol.  Jo.  107; 

4  B.  32— C.A. 
[In  the  House  of  Lords  this  case  was  decided 
on  the  ground  that  what  happened  to  the  man 
did  not  "  arise  out  of  and  in  the  course  of  his 
emploj'ment."] 

20.  Cashier — Duty  to  Carry  Money  about — 
Robbery  and  Murder  Risk  Incidental  to  the 
Employment.] — A  cashier  was  employed  by 
certain  coUiery  owners,  and  it  was  part  of 
his  regular  duty  to  take  weekly  large  sums  of 
money  from  his  employers'  office  to  their- 
coUiery  by  rail  for  the  payment  of  the  wages  of 
the  colliers.  Whilst  he  was  thus  engaged  he 
was  robbed  and  murdered  in  the  train.  His 
w  idow  appUed  for  compensation  :  —  Held, 
that  the  murder  was  an  '"  accident "  \4  ithin 
the  meaning  of  sect.  1,  sub-sect.  1  of  the 
Workmen's  Compensation  Act,  1906,  and  that 
it  arose  not  only  "  in  the  course  of,"  but  also 
"  out  of  "  the  employment,  inasmuch  as  the 
duty  of  carrying  the  money  about  subjected  the 
cashier  to  the  special  risk  of  being  robbed  and 
murdered,  which  was  consequently  incidental 
to  his  employment ;  and  that  therefore  the 
widow  was  entitled  to  compensation. 

Challis  V.  London  d;  South  We-'itern  Railway 
(No.  5  supra)  and  Anderson  v.  Balfour  (No.  48 
infra)  appUed. 

Nisbet  v.  Rayne  &  Burn,  (1910)  80  L.  J. 
K.B.  84  ;  [1910]  2  K.B.  689  :  103  L.  T. 
178;  26  T.  L.  R.  632;  54  Sol.  Jo.  719; 
3  B.  .507— C.A. 

21.  Accident  to  Fellow  Workman— Nervous 
Shock — Incapacity  to  Work.] — A  collier  as  the 
consequence  of  going  to  the  assistance  of 
an  injured  fellow  workman,  who  died  shortly 
afterwards,  suffered  a  nervous  shock  pro- 
ducing a  physiological  state  which  incapa- 
citated him  from  doing  his  ordinary  work 
as  a  collier : — Held,  that  this  was  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment and  entitling  him  to  compensation  under 
the  Workmen's  Compensation  Act,  1906. 
Yates   v.    South   Kirkby,    Featherstone, 

&    Hemsworth  Collieries,   Lim.,   (1910) 

79  L.  J.  K.B.   1035;    [1910]  2  K.B.  538; 

103  L.  T.    170;    26  T.   L.   R.  .596;    3  B. 

418— C.A. 

22.  "Incapacity  which  results  from  the 
Injury" — Natural  and  Probable  Consectuence — 
Consequence  in  Fact  —  Disease  —  Chronic 
Bronchitis.] — Schedule  I.  para.  1  (5)  of  the 
Workmen's  Compensation  Act,  1906,  fixes  the 
amount  of  the  compensation  which  under 
sect.  1  of  the  Act  an  employer  is  liable  to 
pay  to  a  workman  in  respect  of  personal 
injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  where  total  or 
partial  incapacity  for  work  "  results  from 
the  injury."  These  latter  words  mean 
"  succeeds  as  a  consequence  of  the  injury," 
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and  not  as  either  the  necessary  or  the  natural 
or  probable  consequence  of  the  injury,  but  as 
the  consequence  in  fact.  It  need  not  be  the 
consequence  of  the  injury  alone,  but  of  the 
injury  and  something  else  which  would  not 
have  existed  but  for  the  accident. 

In  considering  questions  of  this  kind  it  is 
legitimate  and  proper  to  consider  not  only 
whether  the  accident  has  produced  a  disease', 
but  also  whether  it  has  accelerated  an  existing 
tendency  to  disease  in  the  body. 

A  roadman  employed  in  a  colliery  was 
injured  by  the  fall  of  a  large  stone  on  his 
right  thigh.  He  fainted,  and  was  subsequently 
obliged  to  go  to  his  home  about  a  mile  and  a 
quarter  distant.  He  was  assisted  part  of  the 
way,  but  had  to  walk  a  mile  by  himself,  and 
it  took  him  two  hours  to  do  so.  The  even- 
ing was  cold.  He  contracted  a  very  bad 
cold.  Pneumonia  supervened,  followed  by 
bronchitis,  and  he  was  now  suffering  from 
chronic  bronchitis  and  was  unable  to  work  : — 
Held,  on  the  question  of  the  right  to  com- 
pensation, that  the  test  was  not  whether  the 
man's  present  condition  was  the  natural  result  of 
the  injury,  but  whether  it  was  the  result  in  fact. 

Dunham  v.  Clare  (No.  10  supra)  applied. 

YSTRADOWEN    COLLIEKY    Co.    V.    GRIFFITHS, 

78  L.  J.  K.B.  1044;  [1909]  2  K.B.  533; 
100  L.  T.  S69  ;  25  T.  L.  R.  G22  ;  2  B. 
357— C.A. 

23.  Incapacity  for  Work  Resulting  from  Injury 
ly  Accident — Injury  to  Eye  already  affected  by 
Previous  Accident — Increased  Pain — Eye  Re- 
moved.]— A  carman  some  ten  years  previous 
to  June  1909  ^\■as  struck  on  the  temple  mth 
the  result  that  the  sight  of  one  of  his  eyes 
was  almost  destroyed,  he  only  being  able 
through  such  eye  to  perceive  indistinctly  ^^•hat 
came  m  front  of  liim.  On  June  22,  1909,  he 
received  a  blow  on  the  injm-ed  eye  from  the 
tail  of  a  horse  to  which  he  was  attending.  The 
blow  caused  him  to  suffer  more  pain  in  the  eye 
than  for  some  time  previously,  and  his  eye  A\as 
removed  in  hospital.  The  County  Court  Judge 
held  that  the  incapacity  for  \\'ork  resulted  from 
the  injury  on  June  22,  1909,  as,  apart  from  the 
blow,  there  was  no  reason  mIiv  he  should  not 
have  gone  on  \a  orking  : — Held,  that  the  County 
Court  Judge  had  arrived  at  a  correct  decision. 

Martik  v.  Barnett,  (1910)  3  B.  146— C.A. 

24.  Incapacity  Resulting  from  Injury  — 
Finger  Injured  —  Difficulty  in  Carrying  out 
Duties.] — A  waitress,  A\hose  finger  ^\as  injured 
by  accident,  was  paid  compensation  for  some 
time,  and  then  returned  to  work  at  her  old 
rate  of  wages  not^^  ithstanding  that  the  effect 
of  the  accident  was  to  stiffen  the  finger  so  that 
she  could  not  carry  out  her  duties  as  efficiently 
as  formerly.  Complaints  were  made  of  her 
clumsiness,  and  she  left  her  employment, 
having  given  proper  notice  to  terminate  it. 
She  made  no  attemjit  to  find  work,  but  made 
a  claim  for  compensation  : — Held,  that  there 
was  evidence  to  justify  the  finding  of  the 
arbitrator  that  she  could  not  ^\ork  as  ^\ell  as 
before  the  accident,  and  that  therefore  she  \\as 
partially  incapacitated. 

Ward  v.  Miles,  (1911)  4  B.  182— C.A. 


25.  Death  Results  from  the  Injury — Questioo 
of  Fact — Onus  of  Proof.] — A  gas-litter  in  the 
course  of  his  employment  inhaled  some  coat 
gas,  and  after  an  interval  of  three  days 
suffered  from  paralysis  due  to  cerebral  haem- 
orrhage from  which  he  died.  The  deceased 
had  a  few  weeks  previously  suffered  from  a 
transient  attack  of  paralysis  ^hich  was  alsa 
due  to  cerebral  hsemorrhage.  The  County 
Court  Judge  found  that  the  ^\idow  of  the 
deceased,  who  claimed  compensation,  had  not 
discharged  the  onus  of  proof  which  was  upon 
her  of  showing  that  the  death  \\as  due  to  gaa 
poisoning  and  not  to  natural  causes  : — Held, 
that  the  question  was  one  of  fact  for  the  County 
Court  Judge. 

Dean  v.  Londok  &  North  Western  Rail- 
way Co.,  (1910)  3  B.  351— C.A. 

26.  "  Accident  " — Death  shortly  after — Con- 
nection between  Accident  and  Death — Onus  ot 
Proof.] — A  carman  fell  from  his  van  and  was 
injured.  He  was  removed  to  the  hospital 
\\here,  after  three  weeks,  he  died.  Upon 
the  hearing  of  a  claim  for  compensation  by 
the  dependants  no  evidence  was  adduced  tO' 
connect  the  death  with  the  accident,  as  the 
doctor  ^^•ho  had  attended  the  deceased  man  was 
abroad  : — Held,  that  there  was  no  evidence  that 
the  carman  died  as  the  result  of  the  accident. 

Honor  v.  Painter,  (1911)  4  B.  188— C.A. 

27.  "  Accident  "  —  Connecting  Death  with 
Accident  —  Onus  of  Proof.]  — ■  A  workman  died 
nine  days  after  falling  face  downwards  from  a 
cart.  Upon  the  hearing  of  a  claim  for  compen- 
sation no  medical  evidence  was  given  on  behalf 
of  the  dependants,  but  the  evidence  given  by 
medical  witnesses  on  behalf  of  the  employers  was 
to  the  effect  that  the  death  was  not  in  any  way 
connected  with  the  accident : — Held,  that  the 
dependants  had  not  discharged  the  onus  of 
showing  that  death  was  the  result  of  the 
accident. 

Browne  v.  Kidman,  (1911)  4  B.  199— C.A. 

28.  "  Accident ' ' — Workman  said  his  Back 
was  Hurt — Death  a  Week  after  of  Intestinal 
Obstruction  —  Onus  of  Proof.]  —  A  workman 
while  engaged  on  his  work  was  heard  to 
say  that  he  had  hurt  his  back,  but  no  one 
saw  what  had  actually  happened.  He  com- 
plained of  pains  in  his  back  and  stomach.  He 
had  had  previous  illness  and  pains  in  the 
stomach.  He  died  of  intestinal  obstruction 
after  a  week  : — Held,  that  the  onus  of  proving 
an  accident  had  not  been  discharged. 

Farmer  v.  Stafford,  Allen  &  Sons,  IjIM., 
(1911)  4  B.  223— C.A. 

29.  Blood  Poisoning  Due  to  Pressure  of  Boot.] — - 

In  proceedings  for  compensation  by  a  work- 
man who  based  his  claim  on  the  gromid  of 
incapacity  due  to  blood  poisoning  following  on 
a  sore  toe,  the  County  Court  Judge  found  that 
the  toe  was  injured  by  the  pressure  of  a  boot 
which  had  shrunk  and  had  become  too  tight  for 
the  workman  since  the  last  time  of  wearing : — 
Held,  that  the  County  Court  Judge  was  right 
in  coming  to  the  conclusion  that  there  was  nc> 
accident  within  the  meaning  of  the  Workmen's 
Compensation   Act,    1906,    and   that,    even   as- 
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suming  there  were  an  accident,  it  did  not  arise 
"  out  of  "   the  workman's  cm])loynient. 

White  v.  Sheepwash,  (1910)  3  B.  382— C.  A. 

30.  Strain — Heart  Disease — Accident  Arising 
out  of  Employment.] — A  workman  was  engaged 
in  tightening  a  nut  with  a  spanner  when 
he  fell  backward  and  died.  A  post-mortem 
examination  showed  that  he  was  suffer- 
ing from  an  aneurism  of  the  aorta  which 
might  have  caused  his  death  at  any  time 
with  very  slight  strain.  The  County  Court 
Judge  found  as  a  fact  that  the  exertion  of 
tightening  the  nut  caused  the  rupture  of  the 
aneurism  : — Helil  (Lords  Atkinson  and  Shaw 
dissenting),  that  death  resulted  from  an 
"  accident  arising  out  of "  the  employment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  190B,  sect.  1. 

Per  Lord  Loreburn,  L.C. :  In  such  a  case 
the  accident  arises  out  of  the  employment 
when  the  required  exertion  producing  the 
accident  is  too  great  for  the  workman,  whatever 
the  degree  of  exertion  or  the  condition  of  the 
workman's  health. 

Decision  of  C.A.  (78  L.  J.  K.B.  1057  ;  [1909] 
2  K.B.  798  ;  101  L.  T.  475  ;  25  T.  L.  R.  760  ; 
53  Sol.  Jo.  763  ;   2  B.  15)  affirmed. 

Clover,  Claytox  &  Co.  v.  Hughes,  (1910) 
79  L.  J.  K.B.  470  ;  [1910]  A.C.  242  ;  102 
L.  T.  340  ;  26  T.  L,  R.  359  ;  54  Sol.  Jo. 
375;  3B.  275;    47  Sc.  L.  R.  885— H.L.  (E.). 

31.  Sudden  Exertion  on  Diseased  Heart.] — 
A  watchman  in  the  course  of  his  employment 
was  descending  the  side  of  a  ship  by  a  rope 
ladder.  The  ladder  suddenly  t^^'istcd  and  the 
workman  gave  a  ciy  and  fell  into  the  water. 
When  reached  he  was  found  to  be  dead.  Ac- 
cording to  the  medical  evidence  death  was  due 
to  heart  failure,  and  tlie  heart  was  in  such  a 
state  that  any  slight  exertion  might  have  caused 
failure : — Held,  that  there  was  evidence  to 
support  the  finding  that  the  death  was  the 
result  of  an  accident  arising  out  of  and  in  the 
course  of  the  employment. 

Clover,  Clayton  d:  Co.  v.  Hughes  (No.  30  sxipra) 
followed. 

Trodden  v.  Lennard  &  Sons,  Lim.,  (1911) 
4  B.  190— C.A. 

32.  Death  o£  Workman — No  Apparent  Cause.] — 
A  ship's  fireman,  after  having  been  seen  to  drink 
a  quantity  of  water  when  in  the  stoke-hole, 
became  ill  and  died  shortly  afterwards.  At  an 
inquest  the  Coroner  did  not  order  a  post-mortem 
examination  to  bo  held.  The  medical  evidence, 
tendered  at  the  hearing  of  arbitration  proceed- 
ings, as  to  the  cause  of  death  was  conflicting,  but 
the  County  Court  Judge  held  that  death  was 
caused  by  cerebral  haemorrhage  due  to  the  fire- 
man's employment,  his  exposure  to  heat  and  the 
drinking  of  water  :• — Held,  that  the  question  was 
one  of  fact,  and  that  there  was  evidence  before 
the  County  Court  Judge  on  both  sides. 

Johnson  &  Others  v.  Owners  of  the 
Ship  "Torrington,"  (1909)  3  B.  68— C.A. 

33.  Pneumonia  Alleged  to  have  Resulted  from 
an  Accident — Conflicting  Statements  by  Deceased 
Workman.] — A  workman  having  died  from 
pneumonia,  his  dependants  claimed  compen- 
sation on  the  ground  that  the  pneumonia  had 


resulted  from  the  lowered  vitality  of  the 
deceased  caused  by  an  accident  arising  out  of 
and  in  the  course  of  his  emj)loyment.  The  de- 
ceased man  had  made  certain  statements,  after 
the  alleged  accident,  to  his  wdfe,  liis  daughter, 
and  to  another  person.  These  statements  were, 
without  any  objection  being  raised,  admitted  in 
evidence,  but  they  were  inconsistent  with  one 
another.  Apait  from  these  statements  there 
was  no  evidence  of  any  accident.  The  medical 
referee  was  of  opinion  that  the  pneumonia  could 
not  have  been  caused  by  the  alleged  accident : — 
Held,  that  there  was  no  evidence  that  there  had 
been  any  accident  aiising  out  of  and  in  the 
course  of  the  deceased  man's  employment. 
Langley  v.  Reeve,  (1910)  3  B.  175— C.A. 

34.  Death  from  Erysipelas — Erysipelas  Ap- 
peared Three  Months  after  Accident — Possibihty 
of  same  being  Due  to  Accident — -Abstract  Question 
— Opinion  of  Medical  Referee.] — A  workman 
sustauied  a  punctured  woiuid  in  his  hand  on 
April  17,  1909,  arising  out  of  and  in  the 
course  of  his  employment.  The  wound  was 
treated  with  an  antiseptic  dressuig  and  band- 
ages remained  on  the  hand  until  Jul}-  10, 
1909.  The  workman,  was  absent  from  his 
w  ork  for  a  period  of  '  six  daj's  in  April.  On 
July  7,  1909,  he  was  found  to  be  suffering  from 
erysipelas  in  the  face,  from  which  he  died  on 
July  17,  1909.  The  question  whether  or  not 
the  micro-organisms  of  erysipelas  eoukl  have 
remained  latent  in  the  workman's  body  for  three 
months  was  put  to  the  medical  referee  as  an 
abstract  question,  notwithstanding  the  fact  that 
there  was  no  evidence  that  they  had  done  so  in 
fact,  and  the  doctors  called  on  behalf  of  the 
widow  decUned  to  say  that  the  er3'sipelas  from 
which  the  man  died  was  due  to  the  puncture 
on  his  hand.  The  medical  referee  having 
stated  that  in  his  opinion  it  was  possible  for  the 
micro-organisms  so  to  have  lain  dormant,  and 
subsequenth^  to  have  sprung  into  life,  if  the 
deceased  man's  constitution  was  de\'itahsed. 
Held,  that  there  was  no  evidence  justifying  a 
finding  that  the  death  of  the  deceased  was  the 
result  of  the  wound  sustained  on  April  17,  1909. 
Hugo  v.  H.  W.  Larkins  &  Co.,  (1910)  3  B. 
228— C.A. 


35.  Scullion  with  Skin  Disease — Injury  Caused 
by  Use  of  Hot  Water  and  Soda.  ]— At  the  time 
that  the  applicant  entered  into  the  employment 
of  the  respondents  as  a  scullion  he  was 
subject  to  a  disease  which  made  his  skin 
extremely  tender.  On  the  first  daj-  of  his 
employment  he  was  engaged  for  several  hours 
washing  crockery  in  a  tank  containing  hot 
water,  soft  soap,  and  washing  soda.  His  hands 
became  much  inflamed,  his  nails  dropped  off, 
and  he  was  unable  to  work  for  four  months 
antl  a  half : — Held,  that  the  apphcant  A\as 
mcapacitated  by  an  "'  accident." 

Per  Cozens-Hardy.  M.R.,  "  The  mere  cir- 
cumstance that  a  particular  man,  in  doing  work 
arising  out  of  and  in  the  course  of  his  employ- 
ment, meets  with  an  accident  which  a  perfectly 
healthy  man  would  not  have  met  with,  is  no 
answ'cr  at  all." 

Dotzauer  v.  Strand  Palace  Hotel,  Lim., 
(1910)  3  B.  387— C.A. 
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36.  Paralysis  produced  by  Long-continued 
Strain  Caused  by  Nature  of  Employment.] — 
A  draper's  porter,  whose  duty  it  was  to  deliver 
goods  by  carrier  tricycle,  having  ridden  the 
tricycle  during  six  years,  became  incapacitated 
by  paralysis  of  the  leg  due  to  the  strain  of 
riding : — Held,  that  the  incapacity  was  not  the 
result  of  an  accident  ^^^thin  the  meaning  of  the 
Workmen's  Compensation  Act,  1906. 

Walker  v.  Hockney  Brothers,  (1909) 
2  B.  20— C.  A. 

iSee  also 
Industrial  Diseases,  Nos.  433,  434. 
Surgical  Operation,  Nos.  791,  794,  796. 


(B)  Scottish  Cases. 

1897  Acti 
1906  Ad] 


sec.   1  (1). 


37.  Injury  by  Strain.] — A  workman  in  a 
coal  mine,  while  replacing  a  derailed  hutch  on 
the  rails,  sustained  an  injury  by  straining  the 
muscles  of  his  back.  In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  the 
Sheriff  found  in  fact  that  the  operation  in 
question,  although  not  a  part  of  his  ordinary 
work,  was  one  which  the  workman  might  at 
any  time  be  expected  to  perform,  and  that, 
on  the  occasion  on  which  he  was  injured,  he 
"  worked  harder  than  usual  to  hasten  his 
recovery  from  the  effects "  of  a  bout  of 
drinking.  The  Sheriff  refused  compensation  : 
— Held,  that  the  workman  was  injured  by  an 
accident  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897. 

Stewart  v.  Wilson's  &  Clyde  Coal  Co., 
LiM.,  (1902)  40  Sc.  L.  R.  80  ;  5  F.  120  ; 
10  S.  L.  T.  360— Ct.  of  Sess. 

1906  Act,  sec.  1(1). 

38.  Rupture  of  Cartilage  of  Knee — Previous 
Wrench  to  Knee — Recurrence — Onus  of  Proof.] — 
In  arbitration  proceedings  it  Mas  proved 
that  the  claimant,  while  in  the  course  of  his 
employment  on  December  4,  1908,  felt  a 
severe  pain  in  his  knee  on  rising  from  a 
kneeling  position  ;  that  on  examination  one  of 
the  cartilages  of  the  knee  was  found  to  be 
ruptured  ;  that  incapacity  resulted  ;  that  three 
years  previously,  MhUe  in  the  employment  of 
third  parties,  he  had  sustained  a  w  rcnch  to  the 
knee  A\hich  resulted  in  incapacity  for  some 
weeks  ;  that  on  several  subsequent  occasions 
he  felt  momentary  pain  in  the  knee  on  rising 
from  it,  but  was  not  thereby  prevented  from 
continuing  to  -work  : — Held,  that  the  claimant 
had  suffered  injury  by  accident  on  December  4. 
1908. 

Borland  v.  Watson,  Gow  &  Co.,  Lim., 
(1911)  49  Sc.  L.  R.  10;  [1911]  2  S.  L.  T. 
327— Ct.  of  Sess. 

39.  Injury  Due  to  Accident — Cerebral  Haemor- 
rhage Recurring  Four  Days  Subsequent  to 
Stopping  Work  and  Resulting  in  Paralysis.]— 
A  workman  while  engaged  in  his  employ- 
ment had  an  attack  of  cerebral  hemorrhage 
as    (he    result    of    exertion.     The    woik    was 


being  performed  in  the  usual  mode.  He  was 
put  to  bed,  where  he  remained  for  four  days, 
when  a  second  attack  occurred,  resulting  in 
permanent  disablement.  His  arteries  were  in 
a  degenerate  condition,  rendering  an  attack 
of  hsemorrhage  more  likely  : — Held,  that  the 
workman  had  sustained  "  personal  injury  by 
accident  "  arising  out  of  and  in  the  course  of 
his  employment  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1906. 
M'Innes    v.    Dunsmtjir    &   Jackson,    Lim., 

(1908)  45    Sc.    L.    R.   804;     [1908]    S.    C. 

1021  ;    16  S.  L.  T.  214  ;    1  B.  226— Ct.  of 

Sess. 

40.  Cardiac  Breakdown  Due  to  Overwork.] — 

A  miner  wliile  engaged  in  letting  full  hutches 
down  a  steep  gradient  by  hand  felt  a  sudden 
pain  in  his  chest  and  sat  down,  saying  he 
thought  he  had  jerked  himself.  A  few  days 
afterwards  he  became  totally  incapacitated. 
In  an  application  under  the  Workmen's 
Compensation  Act,  1906,  the  arbiter  found  in 
fact  that  the  cause  of  the  incapacity  was 
cardiac  breakdown  due  to  the  fact  that  the  work 
in  which  he  had  for  some  days  been  engaged 
was  too  heavy  for  him ;  that  he  was  not 
injured  by  any  sudden  jerk,  but  that  the 
repeated  excessive  exertion  strained  his  heart 
until  finally  it  was  overstrained  :• — Held,  that 
the  injury  was  not  an  accident  within  the 
meaning  of  the  Act. 
CoE  V.  Fife  Coal  Co.,  Lim.,  (1909)  46  Sc.  L.  R. 

328  ;    [1909]  S.   C.    393  ;    [1909]  1  S.  L.  T. 

170  ;   2  B.  8— Ct.  of  Sess. 

41.  Pneumonia  Caused  by  Inhalation  of 
Poisonous  Gas.]  —  A  miner  employed  in  a 
mine  in  the  course  of  his  \\ork  fired  a  shot  of 
gunpo%\der,  and  about  three  minutes  after  the 
explosion  returned  to  the  ^\•orking-place  when 
it  was  still  full  of  smoke.  He  subsequently  died 
from  pneumonia,  caused  by  the  inhalation  of 
carbon  monoxide  gas  generated  by  the  explosion. 
It  was  found  proved  that  this  gas  ^\as  generated 
by  the  combustion  of  gunpowder  in  varying 
proportions  depending  on  the  ventilation,  that 
similar  blasting  operations  \\  ere  of  daily  occur- 
rence, and  that  on  previous  occasions  the 
deceased  had  suffered  from  headache  and  nausea 
caused  by  the  gas.  In  a  claim  at  the  instance 
of  the  deceased's  dependants,  Held,  that 
death  resulted  from  an  accident  ^\ithin  the 
meaning  of  the  Act. 

Kelly  v.  The  Auchenlea  Coal  Co.,  Lim., 
(1911)  48  Sc.  L.  R.  768  ;  [1911]  S.  C.  865; 
[1911]  2  S.  L.  T.  23  :   4  B.  417— Ct.  of  Sess. 

42.  Workmen  Engaged  to  Take  Place  of 
Workmen  on  Strike — Assault  by  Workmen  on 
Strike.] — The  employees  in  a  \\oodyard  having 
gone  out  on  strike,  other  workmen  were 
brought  in  to  take  their  places.  The  strikers 
made  an  attack  on  the  \\  orks  and  assaulted  and 
threw  stones  at  the  workmen  there  employed. 
One  of  the  \\orkmen  so  injured  claimed  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906 : — Held,  that  his  injury  was  not 
injury  "  by  accident  "  w  ithin  the  meaning  of 
sec.  1  of  the  Act. 

Nisbet  V.  Rayne  <£.•  Burn  (No.  20  supm)  and 
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Anderson   v.   Balfour   (No.    48    infra)   disagreed 
with. 

Murray  v.  Denholm  &  Co.,  (1911)  48  Sc. 

L.  R.  896;    [1911]  S.  C.   1087;    [1911]  2 

S.  L.  T.  125— Ct.  of  Sess. 

1897  Act]    o  7   J    r    , 
1906  Act\  ^'^''^-  ^-  ^- 

4.3.  Death  Resulting  from  Injury — Death  from 
Disease  Accelerated  by  Injury.] — -A  wori^man 
was  injured  in  the  course  of  his  eniploj'- 
ment  by  jumping  off  a  bogey,  and  died 
about  two  months  after  the  injury.  In  an 
arbitration  under  the  Workmen's  Compensa- 
tion Act,  1897,  the  Sheriff  found  in  fact  that 
he  had  been  suffering  from  nephritis,  a  disease 
which  would  have  probably  proved  fatal  in 
the  course  of  a  few  years,  that  he  died  from 
nephritis,  but  that  his  death  was  accelerated 
by  the  shock  to  his  system  resulting  from  the 
accident.  In  these  circumstances  he  refused 
compensation  :  —  Held,  that  the  workman's 
death  had  resulted  from  the  injury  within 
the  meaning  of  Schedule  I.  (1)  of  the  Act. 

GoLDER  V.  Caledonian  Railway  Co.,  (1902) 
40  Sc.  L.  R.  89  ;  5  F.  123  ;  10  S.  L.  T. 
373— Ct.  of  Sess. 

1906  Act,  Schei.  I.  1. 

44.  "  Results  from  the  Injury  '" — Natural  or 
Probable  Consequence — Acceleration  of  Death 
by  Conduct  of  Workman.] — A  workman  while 
engaged  in  laying  drain  pipes  was  struck  on  the 
back  by  a  stone  falling  from  the  surface  and  was 
injured.  A  day  or  two  afterwards  he  was  seen 
by  a  doctor,  who  diagnosed  pneumonia  and  sent 
him  to  hospital,  where  he  remained  for  three 
days,  when  he  insisted  on  being  taken  home. 
He  was  accordingly  assisted  home — a  distance 
of  some  ten  minutes'  walk — by  some  neigh- 
bours. This  was  done  in  spite  of  warnings  by 
the  doctor  in  attendance  at  the  hospital  that 
such  a  course  was  dangerous  to  life.  He  died 
two  days  afterwards.  In  an  ap))lication  by 
his  ^vidow  for  compensation,  the  Sheriff -Sub- 
stitute, acting  as  arbiter,  found  that  on  a 
consideration  of  the  whole  case,  together  with 
the  report  by  a  medical  referee,  "  but  for  the 
accident  the  deceased  would  not  have  died  at 
the  time  at  which,  and  in  the  way  in  which,  he 
■did  die,"  and  that  the  injury  by  accident  was 
thus  the  cause  of  deatli  : — Held,  that  th?  arbiter 
had  not  discharged  the  duty  imposed  on  him 
by  the  Act  of  considering  whether  the  death 
■did  "  result  "  from  the  injuiy  by  accident,  and 
case  remitted  to  him  to  deteimine  that  question 
•and  to  report. 

Dunnigan  v.  Cavax  &  LiND,  (1911)  48  Sc. 
L.  R.  459  ;  [1911]  S.  C.  579  ;  [1911]  S.  L.  T. 
187,  274  ;   4  B.  386— Ct.  of  Sess. 

(C)  Irish  Cases. 
1906  Act,  sec.  1  (1). 

45.  Heatstroke  —  Trimmer  on  Vessel.]  —  The 
respondent's  husband,  while  at  work  in  a 
ship's  stokehole  raking  out  ashes  from  a 
furnace,  fell  in  a  faint,  the  result  of  heat- 
stroke, was  carried  to  hospital,  and  died 
shortly  afterwards  : — Held  (Lord  Macnaghten 
dissenting),  that  the  death  arose  from  "accident 


ai-ising  out  of  and  in  the  course  of  the  employ- 
ment." 

Decision  of  C.A.  (42  Ir.  L.  T.  R.  60)  affirmed. 
IsMAY,  Imrie  &  Co.  v.  Williajison,  77 
L.  J.  P.  C.  107  ;  [1908]  A.C.  437  ;  99  L.  T. 
595;  24  T.  L.  R.  881  ;  52  Sol.  Jo.  713; 
1  B.  232  ;  46  Sc.  L.  R.  699  ;  42  Ir.  L.  T.  R. 
213— H.L.  (I.). 

46.  Death  Supervening  upon  Sudden  Chill 
in  Course  of  Employment.]  —  A  workman 
employed  in  (^leaning  a  mill-race  caught  a 
sudden  chill,  caused  by  immersion  in  the  water. 
Acute  inflammation  of  the  kidne5's  supervened, 
and  he  died  within  eight  days.  The  medical 
evidence  proved  that  the  attack  could  only  have 
been  brought  on  by,  and  death  resulted  owing 
to,  the  exposure  to  cold  water,  and  in  no  other 
way  : — Hf.ld,  that  the  case  was  not  distinguish- 
able from  Isrnay,  Imrie  <fc  Co.  v.  Williamson 
(No.  45  supra),  and  that  the  death  was  caused 
by  an  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act,    1906. 

Sheerin  v.  Clayton  &  Co.,  [1910]  2  Ir.  R. 
105  ;    44  Ir.  L.  T.  R.  23  ;  3  B.  583— C.A. 

47.  Heart  Disease — Death  in  the  Course  of 
Employment.] — A  workman  who  had  been 
suffering  for  some  years  from  progressive  heart 
disease  became  faint  while  hurrvang  to  a 
railway  station  with  a  parcel  for  his  employer, 
and  died  shortly  afterwards  : — Held,  that  the 
death  was  attributable  to  the  disease,  and  that 
there  was  no  accident  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1906. 

O'Hara  r.  Hayes,  (1910)  44  Ir.  L.  T.  R.  71; 
3  B.  586- C.A. 

48.  Game-Keeper — Attacked   by    Poachers.] — 

A  game-keeper,  wjiile  in  the  discharge  of  his 
duty,  was  attacked  by  poachers  and  injured  : — 
Held  (Cherry,  L.J.,  diss.),  that  his  injuries  were 
caused  by  an  "  accident  "  arising  out  of  and  in 
the  course  of  his  employment. 

Anderson  v.  Balfour,  (1910)  44  Ir.  L.  T.  R. 
168 ;    [1910]  2  Ir.  R.  497  ;  3  B.  588— C.A. 


(II.)  ALTERNATIVE  REMEDIES. 


(A)  English  Cases. 


1897  Act] 
1906  Act) 


sec.  I  (2)  [b) 


49.  Claim  for  Compensation  under  Work- 
men's Compensation  Act.  1897 — Withdrawal 
of  Claim — Subsequent  Action  under  Employers' 
Liability  Act,  1880 — Election.] — A  workman 
who  witlulraws  notice  of  injury  and  reciuest 
for  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  upon  the  employer  object- 
ing that  the  workman's  claim  is  not  within 
that  Act,  is  not  debarred  from  bringing  an 
action  in  respect  of  the  same  injury  under  the 
Employers'  Liability  Act,  1880,  inasmuch  as 
the  workman  has  not  exercised  his  "  oj^tion  " 
within  the  meaning  of  sect.  1,  sub-sect.  2  (b) 
of  the  Act  of  1897.  There  is  no  real  option 
where  there  is  no  liability  under  the  Act  of  1897. 

Edwards  v.  Godfrey  (No.  55  infra)  is  a  decision 
upon   sect.    1,    sub-sect.    4   of   the   Workmen's 
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Compensation  Act,  1897,  only,  and  no  expres- 
sions in  the  judgments  in  that  case  ought  to  be 
adopted  as  lajdng  down  any  general  principle. 
Rouse  v.  Dixon,  73  L.  J.  K.B.  662  ;   ri904] 

2  K.B.  623  ;   68  J.  P.  406  ;   53  W.  R.  237  ; 

91  L.  T.  436  ;    20  T.  L.  R.  553  ;    6  M-S. 

44— Div.  Ct. 


50.  Unsuccessful  Action  against  Employer — 
Claim  for  Compensation — Right  to  New  Trial 
of  Action.] — An  action  brought  in  the  County 
Court  by  the  personal  representatives  against 
the  employers  of  a  ^^■orkman  killed  by  an 
accident  arising  out  of  and  in  the  course  of 
his  employment  having  been  decided  in  favour 
of  the  defendants,  the  plaintiffs  applied  under 
sect.  1,  sub-sect.  4  of  the  Workmen's  Compensa- 
tion Act,  1897,  for  compensation  under  that 
Act,  and  the  Judge  assessed  the  compensation 
and  made  his  award  in  favour  of  the  defendants. 
The  plaintiffs  duly  applied  to  the  High  Court 
for  a  new  trial  of  the  action  : — Held,  that  the 
plaintiffs  by  taking  the  proceedings  for  com- 
pensation had  not  in  the  circumstances  exercised 
the  option  given  them  by  sect.  1,  sub-sect. 
2  (6)  of  the  Act,  and  were  not  disentitled  to  a 
new  trial  of  the  action,  inasmuch  as,  in  order 
to  avail  themselves  of  the  remedy  provided  by 
sub-sect.  4,  they  must  have  proceeded  on 
the  footing  that  the  defendants  were  not 
liable  in  the  action,  and  as  they  had  applied 
for  a  new  trial  they  had  not  proceeded  on  that 
footing. 

Isaacson  &  Another  v.  New  Grand  (Clap- 
ham  Junction),  Lim.,  72  L.  J.  K.B.  227  ; 
[1903]  1  K.B.  539;  88  L.  T.  291;  19  T.  L.  R. 
150;    5  M-S.  ,35— Div.  Ct. 

51.  Infant  Workman  —  Unsuccessful  Action 
for  Negligence  against  Employers — Claim  for 
Assessment  of  Compensation  —  Exercise  of 
Option — Application  by  Workman  for  Judgment 
or  New  Trial  of  Action — Estoppel.] — An  action 
brought  by  an  infant  workman,  suing  by 
his  next  friend,  to  recover  damages  from  liis 
employers  for  injuries  sustained  in  the  course 
of  his  employment,  having  been  decided  in 
favour  of  the  employers,  an  application  was 
made  at  the  trial  under  sect.  1,  sub- 
sect.  4  of  the  Workmen's  Compensation 
Act,  1897,  for  compensation  under  that  Act, 
and  the  Judge  assessed  the  compensation  and 
made  his  award  in  favour  of  the  plaintiff.  The 
plaintiff  then  ap])lied  to  the  Court  of  Appeal 
for  judgment  or  for  a  new  trial  of  the  action  : — 
Held,  that  i^e  plaintiff,  by  applying  for  com- 
pensation to  be  assessed  and  obtaining  an 
award  which  had  not  been  impeached,  had 
exercised  the  option  given  by  sect.  1,  sub- 
sect.  2  {h)  of  the  Act,  and  was  thereby 
estopped  from  taking  any  further  proceedings 
in  the  original  action. 

Isaacson  v.  New  Grand  (Clapham  Jitnction), 
Lim.  (No.  50  supra),  discussed. 

Neai-e  v.  Electric  &  Ordnance  Acces- 
sories Co.,  75  L.  J.  K.B.  974;  [1906] 
2  K.B.  538  ;  95  L.  T.  592  ;  22  T.  L.  R. 
732  ;    8  M-S.  6— C.A. 

52.  Option  of  Remedies — Infant.] — Where  an 
infant  is  injured  in  the  course  of  his  employ- 


ment by  reason  of  the  negligence  of  hi» 
employer,  and  an  option  to  accept  compensa- 
tion under  the  Workmen's  Compensation  Act,. 
1897,  instead  of  damages,  has  been  exercised 
on  behalf  of  the  infant,  the  Court  will  set 
the  agreement  aside  if  it  be  not  for  the  infant's 
benefit. 
Ford  v.  Wren  &  Dunham,  (1903)  5  M-S. 
48 — -Wright,  J. 

53.  Infant  —  Master's  Liability  for  Negli- 
gence— Money  Paid  under  Workmen's  Com- 
pensation Act,  1897 — Whether  a  Bar  to  an 
Action — Infant's  Inability  to  Elect.] — An  infant 
apprentice  sustained  personal  injuries  in 
consequence  of  the  negligence  of  his  em- 
ployers in  not  fencing  machinery.  A  claim 
under  the  Workmen's  Compensation  Act,  1897, 
was  sent  in  to  the  employers  on  behalf  of  the 
infant,  and  they  paid  him  compensation  in 
accordance  with  the  Act  during  liis  incapacity 
for  work.  Subsequently  he  commenced  a 
common-law  action  of  negligence  against 
them  : — Held,  that  the  infant  was  not  precluded 
from  maintaining  the  action  by  the  fact  that 
he  had  exercised  the  option  given  to  him  by 
sect.  1,  sub-sect.  2  {h)  of  the  Workmen's 
Compensation  Act,  1897,  by  claiming  com- 
pensation under  the  Act,  there  being  nothing 
in  the  Act  forming  an  exception  to  the  general 
rule  that  an  infant  is  not  bound  by  a 
contract  made  by  him  which  is  not  for  his 
benefit. 

Stephens  v.  Dudbridge  Ironworks  Co.» 
73  L.  J.  K.B.  739;  [1904]  2  K.B.  225; 
68  J.  P.  437  ;  52  W.  R.  644  ;  90  L.  T. 
838  ;    20  T.  L.  R.  492  ;    6  M-S.  48— C.A. 

54.  Receipt  by  Workman  by  Agreement  of 
Maximum  Compensation  under  Workmen's 
Compensation  Act,  1897— Subsequent  Action 
for  Wages— Estoppel  of  Workman.]— Where  a 
workman  has,  by  agreement  between  himself 
and  his  employer,"  received  the  maximum 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  during  incapacity  for 
work  resulting  from  injury  by  accident  arising 
out  of  his  employment,  he  is  not  entitled  in 
addition  to  sue  the  employer  for  wages  under 
his  contract  of  employment  in  respect  of  a 
period  which  is  subsequent  to  the  accident, 
and  in  respect  of  which  he  has  received  tho 
compensation. 

Elliott  v.  Liggins,  71  L.  J.  K.B.  483 ; 
[1902]  2  K.B.  84;  50  W.  R.  524;  87 
L.  T.  29  ;  18  T.  L.  R.  514  ;  4  M-S.  11— 
Div.  Ct. 


1897   Act}  j(^. 

1906   Act\  ^'"^-  ^  ^*'- 

55.  Failure  of  Action  under  Employers'^ 
Liability  Act,  1880— Assessment  of  Compensa- 
tion not  Applied  for- Subsequent  Proceedings  for 
Compensation.] — A  workman  who  has  exercised 
his  option  under  sect.  1,  sub-sect.  2  (b)  of 
the  Workmen's  Compensation  Act,  1897,  and 
brought  an  action  under  the  Employers'  Lia- 
bility Act,  1880,  to  recover  damages  for 
injury  happening  in  the  course  of  his  employ- 
ment, is  not  entitled,  when  he  has    failed    in 
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such  action,  to  take  proceedings  under  the 
Act  of  1897.  where  he  has  not  appUed  in  that 
action  for  compensation  to  be  assessed  under 
sect.   1,  sub-sect.  4  of  the  Act  of  1897. 

Edwards  v.  Godfrey,  68  L.  J.  Q.B.  666  ; 
[1899]  2  Q.B.  333 ;  47  W.  R.  551  ;  80 
L.  T.  672  ;  15  T.  L.  R.  365  ;  1  M-S.  32— 
C.A. 


58.  Failure  of  Common  Law  Action — Subsequent 
Proceedings  for  Compensation — No  Power  to 
Assess  Compensation  after  Trial.]  —  Under  the 
Workmen's  Compensation  Act,  1897  (the  pro- 
visions of  which  in  this  respect  are  re-enacted 
by  the  Workmen's  Compensation  Act,  1906), 
where  a  workman,  after  giving  due  notice  of  a 
claim  for  compensation  under  the  Act,  brings 
an  action  against  his  employer  to  recover 
damages  independently  of  the  Act  in  which 
judgment  is  entered  for  the  employer,  the 
option  given  to  the  workman  by  sect.  1, 
sub-sect.  2  (b)  is  thereby  finally  concluded, 
subject  only  to  the  provisions  of  sub-sect.  4 
in  a  case  to  which  they  are  applicable,  and 
the  workman  cannot  proceed  further  on  his 
notice  of  a  claim  for  compensation  under  the 
Act. 

Edwards  v.  Godfrey  (No.  55  supra)  followed. 

The  judgments  of  the  majority  of  the  Court 
in  Beckley  v.  Scott  (No.  90  mfra)  dissented 
from. 

Cribb  v.  Kynoch,  Lim.,  77  L.  J.  K.B.  1001  ; 
[1908]  2  KB.  551  ;  99  L.  T.  216 ;  24 
T.  L.  R.  736  ;  .52  Sol.  Jo.  581  ;  1  B.  43— 
C.A. 

57.  Unsuccessful  Action  in  K.B.D.  for  Damages 
at  Common  La w^  Application  to  Judge  to  Assess 
Compensation.] — -A  workman  sued  his  employers 
in  the  High  Court  for  damages  for  injuries 
caused  to  him  by  the  alleged  negligence  of 
the  defendants.  The  jury  having  returned  a 
verdict  for  the  defendants,  the  plaintiff  applied 
to  the  Judge  to  assess  compensation  under 
the  Workmen's  Compensation  Act,  1897  : — 
Held,  that  an  award  of  compensation  should 
be  made,  but  the  costs  occasioned  by  bring- 
ing the  action  would  be  deducted  from  the 
amount  payable  to  the  workman. 

Cohen  ;;.  Seabeook  Brothers,  (1908)  25 
T.  L.  R.  176  ;   2  B.  155— Darling,  J. 

1897  Act}  „  ,,, 

1906  Act)  ^^^-  **  ^^'• 

58.  Scheme  of  Compensation  under  Workmen's 
Compensation  Act,  1897  —  Scheme  Certified  — 
Assent  of  Workman — Effect  on  Right  to  Proceed 
Independently  of  Act.] — When  a  workman  con- 
tracts with  his  employer  under  sect.  3,  sub- 
sect.  1  of  the  Workmen's  Compensation  Act, 
1897,  that  the  provisions  of  a  scheme  certi- 
fied in  accordance  with  that  sub-section  by 
the  Registrar  of  Friendly  Societies  shall 
be  substituted  for  the  provisions  of  the 
Act,  and  afterwards  receives  injury  arising 
out  of  and  in  the  course  of  his  employment, 
he  cannot  maintain  an  action  against  the 
employer  under  the  Employers'  Liabihty  Act, 
1880,  to  recover  damages  in  respect  of  the 
injury. 


Decision  of  Div.  Ct.  (68  J.  P.  181  ;  20  T.  L.  R. 
166)  reversed. 

Taylor  v.  Hamstead  Colliery  Co.,  73 
L.  J.  K.B.  469;  [1904]  I  K.B.  838;  68 
J.  P.  300 ;  52  W.  R.  417  ;  90  L.  T.  363  ; 
20  T.  L.  R.  338 :  6  MS.  34— C.A. 

1897  Act,  sec.  6. 
1906  Act,  sec.  6  (1). 

59.  Notice  of  Accident  given  to  Employers 
— Wages  paid  as  before — Action  against  Third 
Party  —  "  Proceedings,"  Meaning  of.]  —  The 
plaintiff,  a  sawyer,  who  worked  for  Messrs.  J., 
met  with  an  accident  caused  by  the  negligence 
of  a  servant  in  the  employment  of  the  defendant. 
Having  given  notice  of  the  accident  to  his 
employers,  Messrs.  J.,  they  continued  to  pay 
the  plaintiff  the  same  wages  as  before,  and 
no  further  steps  were  taken  by  him  to  obtain 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897.  In  a  common-law  action 
against  the  defendant  for  damages : — Held, 
that  the  action  was  maintainable,  because  a 
mere  notice  of  the  accident  given  under  sect.  2 
of  the  Workmen's  Compensation  Act,  1897, 
to  the  employer,  was  not  a  claim  for  compensa- 
tion and  was  not  a  "  proceeding  "  against  the 
employer  within  the  meaning  of  sect.  6,  and 
did  not,  therefore,  preclude  the  plaintiff  from 
bringing  an  action  against  a  person,  other 
than  his  employer,  whose  negligence  caused 
the  injury. 

Perry  v.  Clements,  (1901)  49  W.  R.  669; 
17  T.  L.  R.  525  ;    3  M-S.  56— Ridley,  J. 
[Note. — The    above    case    is    inserted    as    a 
decision  on  the  meaning  of  "proceeding^."] 

60.  Common  Law  Action  for  NegUgence— 
Weekly  Payments  accepted  fi'om  Employer 
"without  prejudice"  —  Whether  Right  of 
Action  against  Stranger  Barred — "Proceeding."] 

— The  ijlaintitf  met  with  an  accident  through 
the  negligence  of  the  defendants,  on  whose 
ship  he  was  working  under  the  orders  of  his 
employers.  The  plaintiff  gave  notice  of  his 
accident  to  his  employers  and  signed  receipts 
for  money  received  from  them  "  on  account 
of  compensation  which  may  be  or  become  due 
to  me  under  the  Workmen's  Compensation 
Act,  1897  "  ;  but  after  giving  the  first  receipt, 
in  pursuance  of  advice  given  to  him  by  the 
delegate  of  his  trade  union,  the  plaintiff  said 
he  could  only  accept  payments  "  without 
prejudice."  The  plaintiff  subsequently  refused 
to  accept  any  further  payments  from  his 
employers,  and  brought  this  action  against  the 
defendants,  in  which  negligence  was  admitted 
and  the  damages  agreed  subject  to  the  question 
of  the  defendants'  liability  under  sect.  6  of 
the  Act : — Held,  that  the  plaintiff  had  not  so 
exercised  his  option  under  sect.  6,  of  pro- 
ceeding against  liis  employers  for  compensation 
under  the  Act,  as  to  be  debarred  from  main- 
taining his  common-law  action  against  the 
defendants. 

Rendall  v.  HilVs  Dry  Dock;  cl-c.  Co.  (No.  326 
infra)   discussed. 

Per  Vaughan  Williams,  L.  J. :  If  there  is  a 
payment  and  a  receipt  of  money  under  the 
Act  of  1897,  and  that  receipt  is  in  no  way 
qualified,   that  is  sufficient   to  bring  the  case 
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within  the  operation  of  sect.  6  and  to  put  the 
workman  in  the  position  of  having  proceeded 
against  his  employer  for  compensation  and 
recovered  it. 

Per  Romer,  L.J. :  Proceedings  by  a  workman 
against  his  employer  should  not  be  held  to  bind 
irrevocably  the  workman  in  the  exercise  of  his 
option  under  sect.  6,  unless  they  have  resulted 
in  some  compensation,  as  such,  being  paid  to 
and  received  by  the  workman  in  such  a  manner 
as  to  bind  both  parties. 

Decision  of  Jelf,  J.,  reversed. 

Oliver  v.  Nautii-us  Steam  Shipping  Co., 
72  L.  J.  K.B.  857;  [1903]  2  K.B.  639; 
52  W.  R.  200  ;  89  L.T.  318  ;  19  T.  L.  R. 
607  ;   5  M-S.  65— C.A. 


1897  Jen, 


1906  Act 


>Schcd.  I.  1. 


61.  Independent      Rights     of     Dependants  — 
Workman     Returning     to     Work  —  Subsequent 
Death  Resulting   from    Accident — Abandonment 
of  tRight.] — The  right  of  dependants  to    com- 
pensation under  the  Workmen's  Compensation 
Act,     1897,     where    death    ultimately    results 
from    the    injury,    is    a     separate    and    inde- 
pendent right  and  cannot  be  released  by  the 
workman. 
Williams  v.   Vauxhall  Colliery   Co.,   76 
L.  J.  K.B.  854;    [1907]  2  K.B.  433;    97 
L.  T.  559  ;    23  T.  L.  R.  591  ;    51  Sol.  Jo. 
552  ;    9  M-S.  120— C.A. 


1906  Act,  sec.   1  (2)  (3). 

62.  "  Question  not  Settled  by  Agreement." — 
Claim  under  Workmen's  Compensation  Act.  1906 
— Receipt  under  Employers'  Liabihty  Act,  1880 — 
Accord  but  no  Satisfaction.] — An  injured  work- 
man having  claimed  compensation  under  the 
\^'orkmen's  Compensation  Act.  1906,  returned 
to  his  work,  and  signed  a  receipt  for  £35  "  in 
full  settlement  of  all  claims  which  I  may  have 
under  the  Employers'  Liabihty  Act,  1880, .  .  .  and 
in  full  discharge  of  all  claims  .  .  .  arising  out  of 
the  said  accident."  The  workman  subsequently 
became  incapacitated  as  a  result  of  the  accident, 
and  commenced  proceedings  for  compensation 
under  the  Act  of  1906.  The  County  Court  Judge 
found  that  previous  to  the  receipt  for  £35  being 
signed  no  reference  had  been  made  to  the 
Employers'  Liability  Act,  that  the  total  amount 
of  the  cash  handed  over  to  the  workman  when 
the  receipt  was  signed  Avas  £17  lO*-..  and  that 
a  further  sum  of  £17  lOs'.  paid  to  the  workman 
previously  had  been  paid  to  him  as  wages,  and 
not  as  compensation  : — Held,  that  there  had  been 
no  accord  and  satisfaction,  as  pleaded  by  the 
employers,  but  accord  only,  as  £17  10s.  and  not 
£35  had  been  ]iaid  as  compensation,  and  there- 
fore that  the  matter  had  not  been  settled  by 
agreement. 

Hawkes  v.  Richard  Coles  &  Sons,  (1910) 
3  B.  163— C.A. 

63.  "  Proceedings  Independently  of  this  Act  " 
— Receipt  Referring  to  Employers'  Liabihty  Act, 
1880 — Subsequent  Death  of  Workman — Claim 
by  Dependants.] — A  workman  wh')  was  injured  by 
accident  arising  out  of  and  in  the  course  of  his 
emi)loyment  through  the  breaking  of  a  chain  was 


paid  a  sum  of  money  by  his  employers  and  gave  a 
receipt  for  the  same  as  "  being  in  full  satisfac- 
tion and  liquidation  of  aU  claims  under  the 
Employers'  Liabihty  Act,  1880,  and  the  common 
law,  in  respect  of  injuries,  whether  now  or 
hereafter  to  become  manifest,  arising  directly 
or  indirectly  from  an  accident  which  occurred  to 
him  on  a  specified  date.  Shortly  afterwards 
the  workman  died  and  his  dependants  claimed 
compensation  under  the  Workmen's  Com- 
pensation Act,  1906  -.—Held,  that  there  had 
been  no  exercise  by  the  workman  of  the  option 
conferred  upon  him  by  sect.  1  (2)  (6)  of  the 
Act ;  and  that,  therefore,  his  dependants  were 
only  barred  from  recovering  under  the  Act  to 
the  extent  of  the  benefits  received  by  him. 
Howell  v.  Bradford  &  Cj.,  (1911)  104  L.  T. 
435  ;    4  B.  203— C.A. 

1906  Act,  Sched.  I.  1. 

(54.  Dependants — Rights  Independent  of  those 
of  Workman— Weekly  Payments  Terminated  by 
Award — Subsequent  Death  of  Workman — Depen- 
dants not  Estopped  from  Claiming  Compensation.] 

— After  an  injured  workman  had  been  paid  com- 
pensation for  some  time  the  employers  applied 
for  a  review  on  the  ground  that  the  workman 
had  recovered,  and  the  Judge  terminated  the 
]5ayments.  Subsequently  the  workman  died  : — 
Held,  that  the  award  terminating  the  rights  of 
the  workman  did  not  estop  the  dependants  from 
claiming  compensation. 

JoBSON  V.  W.  Cory  &   Sons,   Lim.,    (1911) 
4  B.  284— C.A. 


1906  Act,  sec.  6  (1). 

65.  Concurrent  Remedies  against  Employer 
and  Some  other  Person — "  Circumstances  Creat- 
ing a  Legal  Liabihty  "—"  Proceedings  "—"  Re- 
cover " —  Damages  —  Claim  against  the  other 
Person  for  Neghgence — Payments  without  Legal 
Proceedings  —  Acceptance  and  Receipt  thereof 
Bar  to  Claim  against  Employer  for  Compensa- 
tion.]— In  sect.  6  of  the  Workmen's  Com- 
pensation Act,  1906,  the  words  "  circum- 
stances creating  a  legal  liability "  mean  not 
merely  circumstances  which  in  fact  create  a 
legal  liability,  but  circumstances  which  it  is 
alleged  create  that  liability  and  are  the  founda- 
tion of  an  action  for  negligence.  Whei'e  a 
workman  has,  or  asserts  he  has,  a  right  against 
his  own  employer  under  the  Act,  and  has,  or 
asserts  he  has,  a  right  agamst  somebody  else, 
not  his  employer,  based  upon  negligence,  he 
is  not  under  sub-sect.  1  bound  to  exercise 
his  option  in  the  first  instance,  as  was  the  case 
under  the  Act  of  1897.  but  he  may  take  pro- 
ceedings concurrently,  and  if  he  does  he  cannot 
recover  both  damages  and  compensation. 
"  Proceedings  "  in  the  sub-section  do  not  mean 
legal  proceedings  actually  commenced  against 
a  person  who  is  not  the  employer  ;  and  the 
section  operates  M'hen  a  claim  is  made  against 
such  a  person  for  negligence,  under  which 
claim  compensation  in  the  nature  of  damages — 
not  damages — is  paid  by  that  person  without 
any  writ  issued  and  upon  terms  that  no  writ 
should  issue.  The  word  "recover"  in  the  sub- 
section is  not  limited  to  recover  by  virtue  of 
legal  proceedings. 
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A  workman  employed  by  a  contractor  to 
re-lay  wood  blocks  on  the  premises  of  a  company 
was  working  on  a  concrete  slab  covering  a 
trench,  when  the  slab  gave  way  and  he  was 
injured.  He  demanded  from  the  company 
damages  for  the  injury,  but  did  not  resort  to 
legal  proceedings.  The  company  denied  any 
legal  liability,  but  offered  to  pay  him  certain 
sums  of  money  if  he  agreed  not  to  make  any 
claim  against  them.  He  accepted  the  oiTer, 
and  duly  I'eceived  the  moneys.  He  subsequently 
commenced  proceedings  under  the  Workmen's 
Compensation  Act,  1906,  against  his  employer, 
the  contractor  : — Held,  that  the  applicant  had 
taken  proceedings  agamst  and  had  recovered 
damages  from  the  company  within  sect.  6, 
sub-sect.  1  of  the  Act,  and  that  consequently 
he  was  not  entitled  to  recover  compensation 
from  his  employer. 

Observations  of  Vaughan  Williams,  L.J.,  in 
Oliver  v.  Nautihis  Steam  Shipping  Co.  (No. 
60  supra)  applied. 

Page   v.    Burtwell.  77    L.    J.    K.B.    1060 ; 

[1908]  2  K.B.  758  ;    99  L.  T.  542  ;    1  B. 

267— C.  A. 

66.  Action  against  Stranger — Taking  Weekly 
Payments  from  Employer — Knowledge  of  Con- 
tents and  Effect  of  Receipt.] — The  plaintil^',  w  ho 
met  with  an  accident  in  the  course  of  his 
employment.  o\^ing.  as  he  alleged,  to  the 
negligence  of  the  defendants'  servants,  the  de- 
fendants not  being  the  plaintiff's  employers, 
accepted  several  ^\•eekly  payments  from  his  em- 
ployers and  gave  them  receipts  therefore  in  the 
follo\\ing  terms  : — "  Received  under  the  AVork- 
men's  Compensation  Act,  1906.  .  .  .  the  sum 
of  124-.  M.,  being  compensation  at  the  rate  of 
one-half  my  average  \\  eekly  earnings  up  to  .  .  . 
in  respect  of  an  accident  which  occurred  to  me 
on  or  about  April  17,  1909."  Subsequently  the 
plaintiff  repaid  to  his  emploj'^ers  the  amounts 
he  had  received  from  them  and  then  sued  the 
defendants  for  damages.  At  the  trial  the  plain- 
tiff stated  that  he  did  not  understand  the  nature 
and  terms  of  the  receipts  he  had  signed.  The 
County  Court  Judge  non-suited  the  plaintiff, 
holding  as  a  matter  of  law  that  the  plaintiff  had 
received  compensation  within  the  meaning  of 
sect.  6  of  the  Workmen's  Compensation  Act, 
1906,  and  that  his  action  was  therefore  barred  : — 
Held,  that  the  County  Court  Judge  \\as  ^^Tong 
in  non-suiting  the  plaintiff,  as  it  was  a  question 
for  the  jury  ^\■hether  the  plaintiff  understood 
the  nature  and  effect  of  the  receij^ts  he  had 
signed. 

Decision  of  the  Div.  Ct.  (26  T.  L.  R.  580  ;  3  B. 
536)  affirmed. 

HucKLE  V.  The  London  County  Council, 
(1910)  27  T.  L.  R.  112;    4  B.  11.3— C.A. 


(B)  Scottish  Cases. 


1897  Act}  ,   ,„,  ,,, 

1906  Act    '"•■  1  (2)  {b). 


67.  Damages  or  Compensation  —  Election  — 
Bar.] — Terms  of  an  averment  by  a  defender 
which  held  relevant  to  support  a  plea-in-law 
that  the  pursuer  was  barred  from  claiming 
damages  either  at  common  law  or  under  the 
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Employers'  Liability-  Act,  1880,  in  respect  that 

he    had    claimed    and    received    compensation 

under  the  Workmen's  Compensation  Act,  1897. 

Campbell    v.    Caledonian    Railway    Co 

( 1899)  36  Sc.  L.  R.  699 ;  1  F.  887  ;   7  S.  L.  T. 

35 — Ct.  of  Sess. 


68.  Option  of  Damages  or  Compensation  — 
Election  —  Receipts  given  for  Compensation  — 
Bar.] — A  workman  who  had  sustained  injuries 
received  from  his  employers  certain  weekly 
payments  extending  over  a  period  of  six  months 
from  the  date  of  the  accident,  and  signed  receipts 
therefor  which  bore  to  be  granted  "  in  full 
satisfaction  of  amount  due  to  me  as  compensa- 
tion under  the  Workmen's  Compensation  Act, 
1897,  .  .  .  based  on  my  average  weekly  earnings 
in  accordance  with  the  said  Act."  Thereafter 
he  brought  an  action  in  which  he  claimed 
damages  at  common  law  and  under  the  Em- 
ployers' Liability  Act,  1880,  subject  to  deduc- 
tion of  the  sums  already  received  by  him. 
He  alleged  that  he  had  accepted  the  payments 
made  to  him  as  payments  to  account  of  the 
compensation  due  to  him  by  law  ;  and  that  he 
did  not  understand  he  was  thereby  making  an 
election  of  the  provisions  of  the  Workmen's 
Compensation  Act,  1897  : — Held,  that  the 
pursuer  had  not  stated  any  relevant  ground 
for  setting  aside  the  receipts  granted  by  him  ; 
that  in  grantuig  these  receipts  he  must  be 
considered  to  have  elected  to  accept  the 
provisions  of  the  Workmen's  Compensation 
Act,  1897  ;  and  that  consequently  in  terms  of 
sect.  1  (2)  {b)  of  that  Act  he  was  barred  from 
insisting  in  an  action  of  damages  for  the  same 
injuries. 

Little  v.  P.  &  W.  MacLellan,  Lim.,  (1900) 

37  Sc.  L.  R.  287  ;    2  F.  387  ;    7  S.  L.  T. 

313 — Ct.  of  Sess. 


69.  Election  to  take  Compensation — Proof 
of  Election— One  Receipt  Only.]— A  workman 
sustained  personal  injury  through  an  accident 
happening  in  the  course  of  his  employment. 
While  he  was  in  hospital,  and  shortly  after  the 
accident,  his  employer  sent  a  clerk  to  him 
with  126\  6d.  and  a  form  of  receipt  for  money 
"  received  under  the  Workmen's  Compensation 
Act,  1897,  from  "  the  employer.  "  being  com- 
pensation due  "  for  the  accident.  The  injured 
man  signed  the  receipt,  and  filled  in  liis  name, 
address,  and  occupation,  the  date  and  the 
sum  paid,  and  he  received  the  12s.  (id.  Nothing 
was  said  as  to  the  footing  on  which  the  receipt 
was  granted,  and  it  was  not  proved  that  the 
workman  read  it.  Thereafter  the  workman 
raised  an  action  against  his  employer  for 
damages  at  common  law  and  under  the  Em- 
ployers' Liability  Act,  1880.  The  defender, 
relying  on  the  receipt,  maintained  that  the 
action  was  incompetent,  the  pursuer  having 
elected  to  take  compenBation  under  the 
Workmen's  Compensation  Act,  1897 : — Held,  that 
election  to  take  compensation  under  the  Act 
had  not  been  sufficientlv  proved. 

Little  V.  P.  <€■  IF.  MacLellan,  Lim.  (No.  68 
supra)  distinguished. 

Fowler  v.  Hughes,  (1903)  40  Sc.  L. 
R.  321;  5  F.  394;  10  S.  L.  T.  583— Ct. 
of  Sess. 
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70.  Action  at  Common  Law  by  Persons  not 
Entitled  to  Claim  under  Compensation  Act — 
Previous  Award  to  Defendants  under  Com- 
pensation Act— Bar— Title  to  Sue.]— The  fact 
that  a  claim  has  been  made  by,  and  compensa- 
tion has  been  awarded  to,  a  person  under 
the  Workmen's  Compensation  Act,  1897,  does 
not  bar  an  action  for  reparation  at  common 
law  by  another  person  who  has  no  right  to 
claim  under  the  Act. 

Blain  v.  Gkeenock  Foundry  Co.,  (1903) 
40  Sc.  L.  R.  639  ;  5  F.  893  ;  US.  L.  T. 
92— Ct.  of  Sess. 

71.  Action  for  Reparation  by  Person  Found 
not  Entitled  to  Claim  Compensation  under 
Compensation  Act — Competency.] — An  action 
for  reparation  at  common  law  and  under  the 
Employers'  LiabiUty  Act,  1880,  is  not  excluded 
by  the  fact  that  the  pursuer  in  such  action 
has  already  sought,  but  has  been  found  to  have 
no  title,  to  recover  compensation  under  the 
Workmen's  Compensation  Act,  1897. 

Blain  v.  Greenock  Foimdry  Co.  (No.  70  supra) 
and  Eouse  v.  Dixon  (No.  49  supra)  referred 
to. 

M'DoNALB  V.  James  Dunlop  &  Co.  (1900), 
LiM.,  (1905)  42  Sc.  L.  R.  394  ;  7  F.  533  ; 
12  S.  L.  T.  765— Ct.  of  Scss. 

72.  Acceptance  of  Compensation — Receipt — 
Election — Foreigner.]— An  Italian  workman, 
who  spoke  little  EngHsh  and  could  not  read  it, 
having  lost  two  fingers  in  the  course  of  his 
employment,  and  knowing  that  a  fellow  ItaUan 
workman  had,  in  consequence  of  injuries 
sustained,  received  half  wages,  went  to  his 
employers  and  asked  for  "  money  for  fingers." 
He  received  on  two  occasions  sums  for  which 
he  granted  receipts  bearing  that  the  money 
was  "  accepted  as  the  amounts  payable  under 
the  Workmen's  Compensation  Act,  1897  and 
1900."  These  receipts  were  not  read  over 
to  him  : — Held,  that  as  pursuer  was  a  foreigner, 
and  it  did  not  appear  that  he  knew  how  his 
claim  to  compensation  arose,  or  that  he  had 
or  might  have  other  remedies,  he  was  not 
barred  from  pursuing  an  action  against  his 
employers  at  common  law  and  under  the 
Employers"   Liability   Act,    1880. 

Valenti  v.  William  Dixon,  Lim.,  (1907) 
44  Sc.  L.  R.  532  ;  [1907]  S.  C.  695  ;  14 
S.  L.  T.  882— Ct.  of  Sess. 

~  73.  Claim  by  Workman  Refused  by  Arbiter 
on  Ground  of  Serious  and  Wilful  Misconduct — 
Subsequent  Action  of  Damages  against  Em- 
ployers at  Common  Law — Competency.]^ — ^A 
claim  for  compensation  for  accidental  injuries 
brought  by  a  miner  against  his  employers  under 
the  Workmen's  Compensation  Act,  1897,  was 
refused  by  the  arbitrator  on  the  ground  that 
the  miner  had  been  guilty  of  serious  and  wilful 
misconduct ;  thereafter  he  brought  an  action 
At  common  law  against  his  employers  for 
damages  for  personal  injuries  sustained  in  the 
accident : — Held,  that  having  elected  to  claim 
comjiensation  under  the  Act,  and  having 
obtamcd  a  final  judgment  upon  that  claim,  he 
was  barred  from  suing  an  action  of  damages 
at  common  law. 


Cribb  V.  Kynoch,  Lim.  (No.  2)  (No.  56  supra) 
approved. 

Beckley  v.  Scott  db  Co.  (No.  90  infra) ;  Rouse 
V.  Dixon  (No.  49  supra) ;  Blain  v.  Greenock 
Foundry  Co.  (No.  70  supra) ;  McDonald  v. 
James  Dunlop  ct-  Co.,  Lim.  (No.  71  supra) 
distinguished. 

Burton  r.  Chapel  Coal  Co.,  Lim.,  (1909) 
46  Sc.  L.  R.  375  ;  [1909]  S.  C.  430  ;  [1909] 
1  S.  L.  T.  Ill  ;   2  B.  120— Ct.  of  Sess. 

74.  Election  to  Take  Compensation — Bar.] — 
A  workman  at  the  end  of  the  week  in  which  he 
was  injured  was  paid  an  allowance  of  wages, 
and  was  told  :  "  That  is  to  cover  anything 
that  is  due  to  you  at  present ;  you  will  get 
nothing  for  the  next  two  weeks,  and  after  that 
you  will  get  half  wages."  He  subsequently 
received  from  his  employer,  for  a  period  of 
about  six  months,  weekly  payments,  which 
amounted  to  slightly  more  than  half  his  average 
weekly  wages.  These  payments  were  at  first 
made  to  him  at  his  house,  but  afterwards  he 
called  for  them  at  the  employer's  office.  No 
receipts  were  given  : — Held,  that  the  pursuer's 
actions  inferred  an  election  to  accept  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  and  that  he  was  barred  under  sect. 
1  (2)  (6)  thereof  from  claiming  damages  at 
common  law. 

Mackay  v.  Ro.sie,  (1907)  45  Sc.  L.  R.  178  ; 
[1908]  S.  C.  174;  15  S.  L.  T.  654;  1  B. 
52— Ct.  of  Sess. 

1897  Act,  sec.  1  (3).  Sched.  II.  12,  14(6). 
1906  Act,  sec.  1  (3),  Sched.  II.  9,  14. 

75.  Minor — Reduction  of  Contract  on  Ground 
of  Lesion — Competency — Agreement  Discharging 
Claim  under  Workmen's  Compensation  Act.] — 
A  minor  who  was  in  right  of  compensation 
under  tlie  Workmen's  Compensation  Act,  1897, 
in  respect  of  injuries  suffered  in  the  course 
of  his  employment,  granted  a  discharge  signed 
by  him  and  liis  father  (who  was  his  curator), 
acknowledging  receipt  of  a  sum  of  money  paid 
to  him  by  his  employers  as  "  in  full  payment 
and  satisfaction  of  all  claims  "  at  his  instance 
against  them  in  respect  of  his  injuries,  and  with 
the  consent  of  his  father  discharging  all  such 
claims.  The  discharge  was  granted  in  pursu- 
ance of  a  settlement  arranged  by  letters  between 
the  law-agent  of  the  minor's  father  and  the 
law-agent  of  the  employers. 

In  an  action  by  the  minor  to  have  the  settle- 
ment and  discharge  reduced  on  the  ground  of 
minority  and  lesion,  he  averred  that  he  and 
his  father  were  under  the  impression,  induced 
by  the  employers,  that  the  employers  had 
agreed  as  part  of  the  settlement  to  retain  him 
iri  their  employment ;  that  but  for  this  behef 
they  would  not  have  signed  the  discharge ; 
that  nevertheless  the  employers  had  dismissed 
him  from  their  emjoloyment  without  fault  on 
his  part,  and  that  he  having  ascertained  that 
the  employers  had  not  by  the  settlement  as 
concluded  undertaken  an  obhgation  to  retain 
him  in  their  service,  the  sum  paid  under  the 
settlement  and  discharge  was  grosslj'  insufficient 
compensation: — //eW,  (1)  that  the  settlement 
and  discharge  were  voidable  at  common  law 
on    the    ground   of    minority  and   lesion,  and 
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(2)  that  the  averments  of  minority  and  lesion 
were  relevant  to  go  to  proof. 
Robertson  v.  S.  Henderson  &  Sons,  Lim., 

(1904)  41   So.   L.   R.  597;    6  F.   770;    12 

S.  L.  T.  113— Ct.  of  Sess. 

1897  Act^         ,  ,., 
1906  Act  r''-^^"^^- 

76.  Action  Dismissed — Assessment  of  Com- 
pensation.]— An  action  of  damages  for  personal 
injuries  at  common  law  and  under  the  Em- 
ployers' Liability  Act,  1880,  having  been 
dismissed  on  the  ground  that  the  pursuer  was 
barred  from  insisting  in  it  by  having  elected 
to  accept  the  provisions  of  the  Workmen's 
Compensation  Act,  1897,  the  Court,  in  pursu- 
ance of  sect.  1  (4)  of  that  Act,  remitted  to 
the  Sheriff  to  determine  the  amount  of  com- 
pensation due  under  the  A't,  and  found  the 
defenders  entitled  to  expenses. 

Little  v.  F.  &  W.  MacLellan,  Lim.,  (1900) 
37  Sc.  L.  R.  287  ;  2  F.  387  ;  7  S.  L.  T. 
313— Ct.  of  Sess. 

77.  Procedure  where  Action  Originally  Raised 
Independently  of  the  Act — Action  Found  to  be 
Irrelevant.] — An  action  was  raised  in  the 
Sheriff  Court  at  common  law  and  under  the 
Employers'  Liabihty  Act,  1880,  by  the  widow 
of  a  deceased  workman  against  his  employers 
for  damages  in  respect  of  his  death.  The 
Sheriff  found  that  the  pursuer-  had  not  stated 
a  relevant  case  in  the  action,  but,  as  the  pursuer 
had  lodged  a  minute  asking  the  Court  to 
determine  whether  she  was  entitled  to  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  before  dismissing  the  action  appointed 
a  diet  for  hearing  parties  as  to  the  pursuer's 
claim  under  that  Act.  Thereafter  a  diet  was 
assigned  as  in  an  arbitration  under  the  Work- 
men's Compensation  Act,  and  proof  having 
been  laid  thereat,  the  Sheriff  assoilzied  the 
defenders.  A  case  having  been  stated  for 
appeal,  the  defenders  objected  to  the  compe  tency 
of  the  procedure  adopted  by  the  Sheriff,  and 
maintained  that  it  was  only  competent  to  assess 
compensation  under  the  Act  in  an  action 
brought  independently  of  that  Act  where  it 
is  determined  in  such  action  that  the  employer 
would  have  been  hable  in  such  compensation, 
and  that  it  is  not  competent  to  convert  such 
an  action  into  an  arbitration  under  the  Act 
for  the  purposes  of  ascertaining  whether  he  is 
so  liable  : — Held,  that  the  preferable  course 
for  the  Sheriff  to  have  followed  would  have 
been  to  dismiss  the  action  as  laid,  reserving  it 
quoad  ultra  for  the  purpose  of  assessing  under 
it  any  compensation  which  might  be  found  to 
be  due  to  the  pursuer  under  the  Act,  but  that 
the  procedure  adopted  was  competent. 

Henderson  v.  Corporation  of  City  of 
Glasgow,  (1900)  37  Sc.  L.  R.  857  ;  2  F. 
1127;    8  S.  L.  T.  118— Ct.  of  Sess. 

78.  Action  to  Recover  Damages  Independently 
of  Act — Motion  After  Action  Dismissed  to 
Find  Pursuer  Entitled  to  Compensation  imder 
Act.] — An  action  brought  at  common  law 
and  under  the  Employers'  Liabiht}'^  Act,  1880, 
was  dismissed  as  irrelevant  by  the  Sheriff- 
Substitute  in  June,  1900,   and   on   appeal    his 
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interlocutor  was  affirmed  by  the  Second  Division 
on  November  29,  1900.  This  action  was  raised 
within  two  months  from  the  occurrence  of  the 
accident.  On  February  14,  1901,  one  of  the 
pursuers  craved  the  Court  to  find  that  she  would 
have  been  entitled  to  compensation  under  the 
Workmen's  Compensation  Act,  1897,  and  to 
assess  such  compensation : — Held,  that  her 
application  was  too  late. 

Baird  v.  S.  Hioginbotham  &  Co.,  Lim.,  (1901) 

38  Sc.  L.  R.  479;    3  F.  673;    8  S.  L.  T. 

497— Ct.  of  Sess. 


79.  Assessment  of  Compensation  in  Action 
brought  Independently  of  the  Act — "  Court  in 
which  the  Action  is  tried."] — In  an  action 
of  damages  for  personal  injuries  at  common 
law  and  alternatively  under  the  Employers' 
Liability  Act,  1880,  a  Sheriff  after  a  proof 
assoilzied  the  defenders,  and  inasmuch  as  the 
pursuer  intimated  that  he  did  not  wish  to 
proceed  under  the  Workmen's  Compensation 
Act,  1897,  found  it  unnecessary  to  pronounce 
further.  The  pursuer  appealed,  and,  on  the 
Court  proceeding  on  new  findings  in  fact  to 
dismiss  the  action,  moved  for  compensation  to 
be  assessed  under  the  Workmen's  Compensation 
Act.  The  defenders  argued  that  this  should  be 
done  in  the  Sheriff  Court.  The  Court  remitted 
to  the  Sheriff. 

QuiNN  V.  John  Brown  &  Co.,  Lim.,  (1906) 
43  Sc.  L.  R.  643  ;  8  F.  8.55  ;  14  S.  L.  T. 
83— Ct.  of  Sess. 


80.  Motion  to  Assess  Compensation  in  an 
Action  of  Damages  which  has  been  Dismissed — 
Motion  not  Timeously  Made.] — A  workman 
raised  an  action  to  recover  from  his  employer 
damages  for  personal  injuries  received  through 
an  accident,  and,  on  February  5,  1907,  the  Court 
of  Session,  on  an  appeal,  dismissed  the  action 
as  irrelevant.  No  motion  was  then,  or  had 
been,  made  to  have  it  found  that  the  employer 
was  liable  to  pay  compensation  under  the 
Workmen's  Compensation  Act,  1897,  nor  to 
have  such  compensation  assessed,  but  on 
February  19  a  note  was  presented  to  the  Court 
of  Session  stating  that  the  workman  was  en- 
titled to  compensation  under  that  Act,  and 
moving  to  have  the  case  remitted  back  to  the 
Sheriff  to  have  such  compensation  assessed. 
The  Court  refused  the  application  as  not  being 
timeous. 

Baird  v.  Higginbotham  tfc  Co.  (No.  78  supra) 
followed. 

M'GowAN  V.  Smith.  (1907)  44  Sc.  L.  R. 
384  ;  [1907]  S.  C.  548  ;  14  S.  L.  T.  766— 
Ct.  of  Sess. 


1897  Act  1, 


1906  Act 


>  sec.  4. 


81.  Joint  and  Several  Liabihty — Claim  against 
Direct  Employers  and  Undertakers  Jointly 
and  Severally  —  Competency.] — A  claimant 
under  the  Workmen's  Compensation  Act, 
1897,  must,  before  coming  into  Court,  elect 
the  party  who  in  his  opinion  is  to  be  held 
liable.  An  application  directed  against  the 
direct  employer  and  also  the  imdertakers 
"  jointly  and  severally,  or  severally,  or  m  such 
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proportions    between    them    as    to    the    Court 
should  seem  just."  was  held  incompetent. 
Heed    &    Others  v.   Summers   &    Others, 

(1905)  42  So.  L.  R.  665  ;    7  F.  870  ;    13  S. 

L.  T.  239— Ct.  of  Sess. 

1897  Act.  sec.  6. 
1906  Act,  sec.  6  (1). 

82.  Right  to  Proceed  against  Undertakers 
after    Damages    Received    from    Employer.] — A 

lorryman  in  the  employment  of  a  firm  of 
carting  contractoi's  was  mjured  in  consequence 
of  his  horse  taking  fright  in  the  goods  yard 
of  a  railway  company,  where  the  horse  and 
lorry  were  employed  under  a  contract  between 
the  carting  contractors  and  the  railway 
company.  The  injured  man  received  a 
payment  in  respect  of  his  injuries  from  the 
carting  contractors,  and  granted  a  receipt  there- 
for in  full  satisfaction  of  all  claims  agamst 
them,  "  reserving  all  claims  against  any  other 
parties "  ;  and  thereafter  made  a  claim  for 
comiDensation  under  the  Workmen's  Com- 
pensation Act,  1897,  against  the  railway 
company  as  undertakers  : — Held,  that  in  terms 
of  sect.  6  of  the  Act  the  applicant  was  pre- 
cluded from  claiming  against  the  undertakers, 
who  were  his  "  employers  "  in  the  sense  of  that 
section. 

Murray  v.  North   British   Railway    Co., 

(1904)  41   Sc.   L.   R.   383:    6  F.   540;     11 

S.  L.  T.  74C— Ct.  of  Sess. 

83.  Claim  against  Pariy  Liable  other  than 
Employer  —  Exercise  of  Option  —  "  Proceed  " — 
Bar — Settlement  without  Legal  Proceedings — 
Efject  of  Discharge  without  Prejudice  to  Claim 
for  Compensation.] — A  workman  who  was 
injured  made  a  claim  against  a  party  not  his 
employer  whom  he  alleged  to  be  liable  m 
damages  at  common  law,  and  received  a  pay- 
ment in  settlement  of  his  claim  without  having 
resort  to  legal  proceedings.  He  granted  a 
receipt  bearing  that  he  accepted  the  payment 
made  "  without  prejudice  to  "  his  claim  against 
his  employer  for  compensation.  In  a  subse- 
quent claim  for  compensation.  Held,  that  the 
workman  had  exercised  his  option  to  proceed 
against  the  third  party  liable  at  law. 

"Mulligan  v.  Dick  &  Son,  (1903)  41  Sc.  L.  R. 
77  ;    6  F.   126— Ct.  of  Sess. 

1897    Act^.n   1      J      T     1     ,1  ^ 

84.  Compensation — Bar  —  Acquiescence  —  Sus- 
pension of  Charge  upon  a  Recorded  Agreement 
— Discontinuance  of  Weekly  Payment — Actings 
Incompatible  with  Existence  of  an  Agreement.] 
— A  workman  who  sustained  injury  by  an 
accident  arising  out  of  and  in  the  course  of 
his  employment  received  a  weekly  payment  of 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  for  about  six  months  after 
the  accident,  when  the  payments  w^ere  discon- 
tinued. The  workman  then  raised  a  common 
law  action  against  his  employer  for  damages  in 
respect  of  his  injury,  which  action  was  dis- 
missed on  the  ground  that  the  workman  had 
elected  to  take  compensation  under  the  Act. 
Thereafter  a  memorandum  of  agreement  under 
the    Act   was    recorded    and    a    charge    given 


by  the  workman  to  the  employer  to  pay  com- 
pensation from  the  date  when  the  payments 
were  discontmued  : — Held,  in  a  suspension  by 
the  employer,  that  the  workman  had  acquiesced 
m  the  discontmuance  of  the  weekly  payments 
during  the  subsistence  of  the  common  law 
action,  and  that  he  was  therefore  barred  from 
claiming  compensation  for  the  period  prior  to 
the  recording  of  the  agreement. 

RosiE  V.  Mackay,  (1909)  46  Sc.  L.  R.  999  ; 
[1909]  2  S.  L.  T.  132  ;  2  B.  150— Ct.  of  Sess. 

1897  Act,  Sched.  I.   1,  12. 
1906  Act.  Sched.  I.   1,   16. 

85.  Workman  holding  Decree  for  Compen- 
sation not  Reviewed— Effect  of  Receipt  of  Full 
Wages  in  Employment  of  Same  Employer.] — 
A  workman,  in  whose  favour  an  award  of  com- 
pensation had  been  made  under  the  Workmen's 
Compensation  Act,  1897,  accepted  employment 
from  his  old  employers,  and  received  from  them 
his  former  wages  in  full.  No  steps  under  the 
Act  were  taken  by  the  employers  to  establish 
that  the  workman's  incapacity  had  ceased,  or 
to  have  the  weekly  payments  payable  under 
the  award  reviewed.  There  was  no  express 
agreement  to  hold  the  sums  paid  in  wages  as 
superseding  the  workman's  claims  under  the 
award,  and  while  the  workman  was  receiving 
full  wages  a  demand  was  made  by  his  agents 
for  payment  of  the  amount  due  under  the 
award  : — Held,  that  the  workman  was  precluded 
by  his  acceptance  of  employment  and  full  wages 
m  the  same  employers'  service  from  demanding 
payment  of  compensation  for  the  period  during 
which  he  was  so  employed. 

Beath  &  Kay  v.  Ness,  (1903)  41  Sc.  L.  R. 
113;  6  F.  168;  US.  L.  T.  455— Ct.  of 
Sess. 


86.  Payment  under  Agreement  during  Total 
Incapacity  —  Return  of  Workman  to  Work — 
Charge  by  Workman  for  Full  Compensation 
from  after  his  Return  to  Work  up  to  Date  of 
Award  Varying  Compensation.] — A  workman 
was  injured,  and  under  registered  agreement 
received  compensation  as  for  total  incapacity. 
He  returned  to  work  on  January  12,  and  on 
April  26  applied  under  the  Workmen's  Com- 
pensation Act,  1897,  Schedule  I.  12,  to  the 
Sheriff  to  vary  his  comj^ensation.  The  Sheriff 
reduced  it  to  one  shilling  per  week  by  an  award 
dated  October  18.  The  workman  charged  for 
his  full  compensation  from  January  10,  the  date 
from  which  it  had  ceased  to  be  paid,  to  October 
18.  The  employers  ofiered  to  pay  any  defici- 
ency, wherever  such  had  occurred,  between 
his  actual  earnings  during  the  period  and  his 
average  wage  prior  to  the  accident,  and,  this 
offer  bemg  refused,  raised  a  suspension  : — Held, 
(1)  that  the  workman  had  by  returning  to  work 
admitted  that  total  incapacity,  the  basis  of  the 
agreement,  had  ceased  ;  (2)  that  he  could  not 
therefore  claim  compensation  as  in  respect  of 
such  incapacity  ;  (3)  that  the  Sheriff's  award 
of  October  18,  not  affecting  the  compensation 
due  prior  to  its  date,  did  not  foreclose  the 
question  at  issue  ;  and  (4)  that  in  respect  of 
the  employers'  offer  suspension  should  be 
granted. 
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Beath  tfc  Kay  v.  Ness  (No.  85  supra)  approved 
and  followed. 

James  Nimmo  &  Co.,  Lim.  v.  Fisher,  (1907) 
44  Sc.  L.  R.  641  ;  [1907]  S.  C.  890  ;  15 
S.  L.  T.  14— Ct.  of  Sess. 


87.  "  Payment  during  Incapacity  " — Charge 
on  Registered  Memorandum  ior  Payment  in 
Respect  of  Period  when  Earning  Wages  with 
Same  Employer — Suspension  of  Charge  on 
Memorandum.] — A  workman  claimed  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  for  injuries  sustained  on  March  29, 
190(5,  and  causing  his  total  incaiDacity.  On 
April  12  the  parties  agreed  that  the  weekly 
amourtt  of  compensation  payable  in  respect  of 
his  total  incapacity  was  14s.  5d.,  being  one 
half  of  his  average  weekly  earnings  prior  to 
the  accident,  and  tills  sum  was  paid  until  May  29, 
when  he  returned  to  work  at  a  wage  of  I85.  4rf. 
per  week,  which  he  continued  to  earn  until 
July  12.  On  July  13  he  again  became  totally 
incapacitated,  and  on  July  21  an  agreement 
was  entered  into  (memorandum  subsequently 
recorded)  for  payment  at  the  rate  of  I4s.  5d. 
weekly,  which  was  paid,  admittedly  in  respect 
of  total  incapacity,  until  September  13,  when 
he  again  returned  to  and  continued  at  work 
until  May  6,  1907,  at  an  average  weekly  wage 
of  23s.  2d.  On  May  6  he  charged  his  employers 
on  the  registered  memorandum  of  agreement 
of  July  21  for  payment  of  compensation  at  the 
rate  of  14s.  5d.  weekly  from  July  21,  1906,  till 
May  6,  1907,  under  deduction  of  the  amount 
paid  down  to  September  13.  In  a  suspension 
brought  by  the  employers  they  tendered  a  sum 
representing  compensation  from  September  13, 
1906,  to  May  6,  1907,  at  the  rate  of  the  full 
difference  between  the  average  of  his  actual 
weekly  earnings  during  that  period  and  the 
avei'age  of  his  weekly  earnings  prior  to  the 
accident. 

The  Court  suspended  the  charge  simpliciter, 
holding  that  the  employers  had  tendered  to 
the  workman,  and  he  had  declined  to  accept,  the 
fullest  compensation  claimable  under  the  Act. 

Beath  t£r  Kay  v.  Ness  (No.  85  supra)  and 
Nimmo  d;  Co.,  Lim.  v.  Fisher  (No.  86  supra) 
followed. 

WirxiAM  B.4IRD  &  Co.,  Lim.  v.  M'Whinnie, 
(1908)  45  Sc.  L.  R.  338  ;  [1908]  S.  C.  440  ; 
15  S.  L.  T.  745;  1  B.  109— Ct.  of 
Sess. 


1906  Act,  sec.  1  (4). 

88.  Unsuccessful  Action  for  Damages  Followed 
by  Request  for  Assessment  of  Compensation  under 
the  Act — Other  Dependants  after  Expiry  of  Six 
Months  Seek  to  be  Sisted.]— The  father  of  a  de- 
ceased workman  raised  an  action  of  damages 
against  his  son's  employer,  and  being  unsuccess- 
ful, requested  compensation  to  be  assessed  under 
the  Act.  Thereafter,  and  ^\•hen  more  than  six 
months  had  expired  since  the  workman's  death, 
minutes  were  lodged  on  behalf  of  the  mother  and 
sisters  of  the  deceased  workman  claiming  com- 
pensation as  dependants  : — Held,  that  the  right 
given  under  sect.  1  (4)  of  the  Act  was  a  privilege 
personal  to  the  raiser  of  the  action,  and  that  the 


statutory  six  months  having  expired,  the  mother 
and  sisters  Avere  not  entitled  to  be  sisted. 

Kyle  v.  M'Gintys,  (1911)  48  Sc.  L.  R.  474  ; 

[1911]  S.  C.  589;    [1911]  1  S.  L.   T.  272; 

4  B.  389— Ct.  of  Sess. 


89.  Unsuccessful  Action  against  Employer — 
Bill  of  Exceptions — Motion  for  Assessment  of 
Compensation  —  Whether  Motion  Timeously 
Made.] — When  a  workman  who  has  unsuccess- 
fully sued  his  employers  for  damages  desires  to 
have  compensation  for  his  injury  assessed  under 
the  Workmen's  Compensation  Act,  1906,  the 
motion  for  assessment  must  be  made  before  the 
verdict  is  applied,  and  if  not  so  made  it  w  ill  be 
too  late. 

A  workman  brought  an  action  in  the  Court 
of  Session  for  damages  on  account  of  injuries 
sustained  by  him  while  in  the  defender's 
employment.  The  jury  having  found  for  th© 
defenders,  a  bill  of  exceptions  was  taken, 
which,  however,  was  eventually'  refused.  The 
defenders  having  moved  the  Court  to  apply  the 
verdict,  the  pursuers  craved  their  Lordships  to 
assess  the  compensation  to  which  the  pursuer 
was  entitled  imder  the  Act  of  1906 : — Held 
(after  consultation  with  the  Second  Division), 
that  the  motion  for  assessment  was  timeously 
made. 

Slavix  v.  Train  &  Taylor,  (1911)  49  Sc, 
L.  R.  93  ;   [1911]  2  S.  L.  T.  410— Ct.  of  Sess. 

See  also 
Commencement   of   Arbitration   Proceed- 
ings, No.  354. 


1897  Act^ 
1906  Act'' 


(C)  Irish  Cases. 
1  (2). 


90.  Unsuccessful  Proceedings  under  Work- 
men's Compensation  Act,  1897— Right  to 
Institute  Subsequent  Proceedings  Independently 
of  the  Act.] — ^When  a  workman  has  proceeded  to 
have  compensation  for  his  injuries  assessed 
under  the  Workmen's  Compensation  Act,  1897, 
and  is  defeated  by  a  ruling  that  liis  case  does 
not  come  withm  the  provisions  of  the  Act,  he 
is  not  thereby  prevented  from  instituting 
subsequent  proceedings  independently  of  the 
Act,  to  enforce  any  previously  existing  remedy 
to  which  he  may  have  been  entitled  (Boyd,  J., 
diss.). 

In  September,  1900,  the  plaintiff  instituted 
proceedings  in  the  Recorder's  Court  for  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  for  injuries  sustained  on  August  4, 
1900.  On  October  18,  1900,  the  Recorder 
dismissed  the  application  on  the  ground  that  the 
plaintiff,  not  having  been  employed  for  two 
weeks,  was  not  within  the  Workmen's  Com- 
pensation Act  on  the  authority  of  two  decisions 
of  the  Court  of  Appeal  in  England.  These 
decisions  were  overruled  by  the  House  of  Lords 
on  December  14,  1900.  The  plaintiff  brought 
an  action  for  damages  for  neghgcnce  with 
respect  to  the  same  injuries  as  were  the  subject 
of  the  proceedings  in  the  Recorder's  Court : — 
Held,  by  the  K.B.D.  (Boyd,  J.,  diss.),  that  the 


18      AKISING  OUT  OF  AND  IN  THE  COURSE  OF  EMPLOYMENT  (E.) 


proceedings  in  the  Recorder's  Court  were  no 
bar  to  the  action. 

Affirmed  by  the  Court  of  Appeal  (Fitzgibbon 
and  Walker,  L.J  J.  ;    diss.  Holmes,  L.J.). 

Beckley  v.  Scott  &  Co..  [1902]  2  I.  R.  504 
and  518 ;   36  I.  L.  T.  R.  130— C.A. 

91.  Claim  for  Compensation — Exercise  of 
Option — Action  at  Common  Law.] — Where  the 
plaintiff,  a  boy  of  sixteen,  was  injured  in  the 
course  of  his  employment  and  served  a  general 
notice  of  injury  on  his  employers,  and  where, 
before  any  proceedings  were  instituted  by  the 
plaintiff,  he  received  payments  from  his  em- 
ployers for  which  he  signed  receipts,  and  which 
payments  were  half  his  average  weekly  earnings 
from  a  date  two  weeks  after  the  accident  took 
place,  and  where  the  plaintiff  subsequently  sued 
his  employers  at  common  law  for  damages  for 
personal  injuries  sustained  by  their  negligence, 
Held,  that  the  plaintiff  had  exercised  the 
option  given  to  him  by  the  Workmen's  Com- 
pensation Act,  1897,  and  therefore  was  debarred 
from  bringing  an  action  at  common  law. 

Mehaffey  v.  Collen  Bkos.,  36  I.  L.  T.  R. 
216— C.A. 


(III.)  ARISING  OUT  OF  AND  IN  THE 
COURSE  OF  EMPLOYMENT. 

(A)  ExGLisH  Cases. 
1897  Act\         J  ,j. 

92.  Accident  "  arising  out  of  "  Employment 
— Burden  of  Proof.] — In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  the 
burden  is  upon  the  applicant  to  prove  that  the 
injury  was  caused  by  accident  arising  "  out  of  " 
as  well  as  "  in  the  course  of  "  the  employment 
of  the  workman,  and  if  the  appHcant  leaves  the 
case  in  doubt  as  to  whether  those  conditions 
are  fulfilled  or  not,  the  evidence  being  equally 
consistent  with  their  being  fulfilled  or  not 
fulfilled,  he  has  not  discharged  the  burden  of 
proof. 

PoMFKET  V.  Lancashire  &  Yorkshtre 
Railway,  72  L.  J.  KB.  729;  [1903] 
2  K.B.  718  ;  52  W.  R.  66  ;  89  L.  T.  176  ; 
19  T.  L.  R.  649  ;   5  M-S.  22— C.A. 

93.  Burden  of  Proof.] — ^The  burden  of  proving 
that  an  accident  arose  out  of  and  in  the  course 
of  the  workman's  employment  hes  on  the 
plaintiff,  but  the  burden  of  proving  serious  and 
wilful  misconduct  lies  on  the  defendant. 

A  workman  employed  by  the  defendants  to 
attend  to  a  steam  engine  within  a  shed  and 
to  a  mortar  pan  outside  the  shed  worked  by 
the  steam  engine  and  used  to  grind  mortar  for 
a  building,  was  seen  to  start  the  engine.  Very 
soon  afterwards  he  was  found  involved  in  the 
machinery,  whereby  he  was  killed.  The  shed 
had  two  doors,  one  of  which  was  safe  ;  the 
other,  a  small  one,  used  occasionally  for  venti- 
lating the  shed,  was  dangerous  by  reason  of 
proximity  to  a  revolving  shaft,  and  the  man 
had  been  forbidden  to  use  it.  It  appeared 
that  the  man  was  approaching  the  small  door 
when  he  met  with  the  accident : — Held,   that 


there    was   evidence   that   the    accident    arose 

out  of  and  in  the  course  of  his  employment. 

McNicholas  v.  Dawson,  68  L.  J.  Q.B.  470 ; 

[1899]    1    Q.B.    773;   47   W.  R.   500;   80 

L.   T.   317;     15   T.    L.    R.   242;     1    M-S. 

80— C.A. 

94.  Act  Done  by  Workman  for  his  Own 
Pleasure.J^ — A  workman  in  the  employment  of 
a  railway  company  as  a  platelayer  was  occasion- 
ally engaged  in  the  duty  of  collecting  tickets, 
and  on  one  occasion,  having  completed  the 
collection  of  tickets,  got  on  to  the  footboard 
of  a  carriage  to  speak  to  a  passenger.  It  was 
found  as  a  fact  that  he  got  on  to  the  footboard 
not  for  any  object  of  his  employers,  but  only 
for  his  own  pleasure.  In  getting  off  the  train 
after  it  had  started  he  fell  between  the  platform 
and  the  train,  and  was  killed  : — Held,  that  the 
accident  did  not  arise  out  of  his  employment 
within  the  meaning  of  sect.  1,  sub-sect.  1 
of  the  Workmen's  Compensation  Act,  1897  ; 
that  to  render  an  employer  liable  to  pay  com- 
pensation, the  accident  must  arise  not  only 
"  out  of,"  but  also  "  in  the  course  of,"  the 
employment,  and  consequently  that  the  railway 
company  were  not  liable. 

Smith  v.  Lancashire  &  Yorkshire  Rail- 
way, 68  L.  J.  Q.B.  51  ;  [1899]  1  Q.B.  141  ; 
47  W.  R.  146  ;  79  L.  T.  633  ;  15  T.  L.  R. 
64 ;  1  M-S.  1— C.A. 

95.  Workman  in  an  Emergency  doing  an  act 
in  the  Interest  of  his  Master.] — The  Workmen's 
Compensation  Act,  1897,  applies  to  the  case  of 
a  workman  engaged  in  an  employment  within 
that  statute,  who,  on  an  emergency,  does  in 
his  master's  interest  an  act  outside  the  scope 
of  that  employment,  and  is  injured  by  an 
accident  arising  out  of  and  in  the  course  of 
so  doing. 

A  fireman  in  a  coal  pit  employed  to  report  to 

the  colliery  office  on  the  state  of  the  mine  was 

riding,   in  breach  of  his  orders,   upon  a  tram 

laden  with  ashes  and  drawn  by  a  horse  in  the 

direction  of  the  office.     The  horse  bolted,  and 

the  man  ran  to  check  it,  in  attempting  which 

he  fell  and  was  run  over  by  the  tram  : — Held, 

that  he  was  injured  by  an  accident  arising  out 

of  and  in  the  course  of  his  employment  within 

sect.  1  of  the  Workmen's  Compensation  Act,  1897. 

Rees    v.    Thomas,     68    L.    J.     Q.B.     539; 

[1899]  1  Q.B.  1015  ;    47  W.   R.   504 ;    80 

L.  T.  578 ;    15    T.    L.    R.    301 ;     1    M-S. 

9— C.A. 

96.  Unskilled  Labourer  Attempting  to  Clean 
Machinery  in  Factory — Violation  of  Rules.] — 
If  a  person  is  employed  in  a  factory  to  do 
purely  unskilled  labour,  and  is  expressly  for- 
bidden to  touch  any  of  the  machinery,  and  he 
meets  with  an  accident  in  attempting,  in 
violation  of  such  orders,  to  clean  a  certain 
machine,  such  accident  is  not  one  "  arising  out 
of  and  in  the  course  of  the  employment " 
within  sect.  1,  sub-sect.  1  of  the  Workmen's 
Compensation  Act,  1897,  so  as  to  entitle  him 
to  compensation  from  his  employer. 

Lowe  v.  Pearson,  68  L.  J.  Q.B.  122  ;  [1899] 
1  Q.B.  261  ;  47  W.  R.  193  ;  79  L.  T.  654  ; 
15  T.  L.  R.  124 ;    1  M-S.  5— C.A. 
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97.  Injuries  Received  by  Applicant  Starting 
Engine — No  part  of  Applicant's  Duty  to  Start 
or  Stop  Engine — Question  of  Fact.] — The  ap- 
plicant in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897,  was  employed  to  pick 
out  rubbish  from  coal  as  it  was  slowly  moved 
along  on  a  belt  to  wagons.  It  was  found  as  a 
fact  by  the  County  Court  Judge  that  it  was 
no  part  of  the  duty  of  the  girls  who  did  this 
work  to  start  or  stop  the  engine  which  worked 
the  band,  and  that  the  applicant  on  the  occasion 
in  question  was  told  by  the  other  girls  not  to 
touch  the  engine.  The  man  whose  duty  it  was 
to  start  the  engme  being  at  the  moment  absent, 
the  applicant  started  the  engine  herself,  and 
her  dress  catchmg  in  the  wheel,  she  was  drawn 
in  and  seriously  injured  : — Held  (Mathew,  L.J., 
dissenting),  that  as  the  County  Court  Judge 
had  found  as  a  fact  that  it  was  no  part  of  the 
applicant's  duty  to  stop  or  start  the  engine, 
and  as  there  was  evidence  to  justify  such 
finding,  the  accident  did  not  arise  out  of  and  in 
the  course  of  her  employment  with  the  re- 
spondents. 

Lowe  V.  Pearson  (No.  96  supra)  followed. 
LosH  V.  Richard  Evans  &  Co.,  Lim.,  (1903) 

51  W.  R.  243  ;    19  T.  L.  R.   142  ;    5  M-S. 

17— C.  A. 

98.  Violation  of  Master's  Orders — Interfering 
with  Machinery  in  Motion.]  —  The  question 
whether  a  servant  who  violates  his  master's 
order  is  or  is  not  acting  in  the  course  of  his 
■employment  depends  on  whether  the  order  is 
or  is  not  one  limiting  or  defining  tlie  scope  of 
the  servant's  employment. 

A  workman,  a  carpenter,  as  part  of  his 
employment  had  to  grind  his  tools  at  a  grind- 
stone which  was  being  rotated  by  a  band  driven 
by  steam  power.  Whilst  he  was  so  employed 
the  band  slipped  off,  and  the  man  endeavoured 
to  adjust  it,  and  whilst  so  doing  he  was  injured. 
The  man  had  been  told  not  to  touch  the 
machinery.  The  County  Court  Judge  came  to 
the  conclusion  that  the  injury  to  the  workman 
arose  from  an  accident  in  the  course  of  the 
employment,  and  that  in  disregarding  the 
master's  orders  not  to  touch  the  machinery 
he  was  not  guilty  of  serious  and  wilful  miscon- 
duct. On  appeal : — Held,  that  in  the  circum- 
stances the  Court  could  not  interfere  with  the 
finding  of  the  County  Court  Judge. 

Lowe  V.  Pearson  (No.  96  supra)  distinguished. 
Whitehead  v.  Reader,  70  L.  J.  K.B.  546  ; 

[1901]  2  K.B.  48  ;  65  J.  P.  403  ;  49  W.  R. 

562  ;    84  L.  T.  514 ;    17  T.  L.  R.  387  ;    3 

M-S.  40— C.A. 

99.  Workman  Doing  Something  Not  Employed 
to  do.] — The  applicant,  a  boy,  was  employed 
to  grease  the  wheels  of  railway  trucks.  Having 
greased  all  that  were  ready,  and  while  waiting 
for  more  to  come  up,  he  went  and  sat  on  a 
point  lever  in  front  of  a  fire  which  was  a  short 
distance  away.  Seeing  an  engine  coming  up, 
and  thinking  that  the  points  were  in  the  wrong 
position,  the  boy  pulled  the  lever,  but  the 
engine  forced  the  points  open,  with  the  result 
that  he  was  thrown  against  tlie  engine  by  the 
lever  and  injured : — Held,  that  the  County 
Court    Judge    was    right    in    finding    that    the 


accident  arose  "  out  of  and  in  the  course  of 
the  employment "  within  the  meaning  of 
sect.  1,  sub-sect.  1  of  the  Workmen's  Compen- 
sation Act,  1897. 

Harrison    v.    Whitaker    Brothers,    Lew., 

(1900)  64  J.   P.  .54;   16  T.   L.  R.   108;  2 

M-S.  12— C.A. 

100.  Engine-driver  Crossing  Rails  for  Own  Pur- 
pose before  Commencement  of  Duty.] — An  engine- 
driver  was  lequired  to  be  on  duty  at  an  engine- 
shed  each  morning  at  7.45  a.m.  To  reach  the 
engine-shed  his  usual  and  proper  mode  of  access 
to  the  railway  company's  premises  was  by  a 
gate,  from  which  a  path  led  direct  to  the  engine- 
shed  without  involving  crossing  the  rails.  On 
the  morning  of  the  accident  he  left  his  house 
considerably  earlier  than  was  necessary,  so  far 
as  his  duties  were  concerned  ;  and  when  he 
reached  the  gate  referred  to,  instead  of  turning 
to  the  left  and  going  direct  to  the  engine-shed, 
he  went  in  the  opposite  direction  to  a  signal- 
box  standing  in  the  middle  of  the  lines  of  rails, 
in  order,  for  his  own  purposes,  to  make  certain 
enquiries  of  the  signalman.  Having  made 
these  enquiries,  he  left  the  signal-box  and  went 
in  the  direction  of  the  engine-shed,  and  in 
crossing  the  rails  he  was  fatally  injured  : — 
Held,  that  the  accident  did  not  arise  out  of 
and  in  the  course  of  his  employment,  and  that 
therefore  the  company  were  not  liable  to  pay 
compensation  to  his  dependants. 

Benson  v.  Lancashire  &  Yorkshire  Rail- 
way, 73  L.  J.  K.B.  122  ;  [1904]  1  K.B.  242  ; 
68  J.  P.  149;  52  W.  R.  243;  39  L.  T.  715  ; 
20  T.  L.  R.  139  ;    6  M-S.  20— C.A. 

101.  Commencement  of  Employment — Miner 
'Waiting  at  Pit  Brow.] — A  miner,  in  the  employ- 
ment of  a  colliery  company,  went  on  the  day  in 
question  to  the  colliery,  and  was  handed  a 
lamp  and  "  tallies  "  for  the  purpose  of  his  work. 
The  day  was  wet,  and  on  arriving  at  the  pit 
bi'ow  the  miner  had  to  wait  liis  turn  to  enter 
the  cage  and  descend  the  pit.  While  waiting  ^he 
miner  sheltered  under  an  erection  which  covered 
a  screen  ;  during  such  time  the  miner  fell  down 
on  the  screen  belt,  and  was  injured  : — Held, 
that  the  employment  commenced  when  the 
pit-lamp  and  "  tallies  "  were  obtained,  and  the 
miner  was  waiting  at  the  pit  brow  to  descend, 
and  that  therefore  the  accident  arose  out  of 
and  in  the  course  of  the  eniplo3'ment  within 
the  meaning  of  seat.  I  of  the  Workmen's 
Compensation  Act,  1897. 

Fitzpatrick  v.  Hindley  Field  Colliery 
Co.,  (1901)  4  M-S.  7— C.A. 

102.  Accident  to  Workman  going  to  his  Work — 
Licence  to  Pass  over  Railway.]  —  A  workman 
employed  by  contractors,  in  the  course  of  the 
execution  of  a  contract  made  by  them  v\'ith  a 
railway  company,  in  ballasting  a  siding  near 
the  company's  Une  of  railway,  was,  while  going 
to  his  work,  killed  by  accident  by  a  train  upon 
the  railway  about  one  hundred  and  fifty  yards 
from  the  place  where  his  work  lay,  and  seven 
minutes  before  the  time  for  the  commencement 
of  his  work.  The  employers  had  obtained  the 
licence  of  the  company  for  their  workmen  to 
go  to  the  work  by  getting  upon  the  railway  at 
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a  certain  gate,  from  which  a  footpath  led  by 
the  side  of  the  railway  to  the  work  without 
crossing  the  main  line  or  going  upon  it,  several 
sidings  intervening  between  the  path  and  the 
main  line,  and  they  had  instructed  the  workman 
to  go  to  the  work  by  this  gate  : — Held  (Romer, 
L.J.,  diss.),  that  it  was  no  part  of  the  employers' 
contract  A\ith  the  workman  that  he  should  go 
to  the  work  by  the  railway,  and  that  the  em- 
ployers owed  no  duty  to  him  while  he  was 
passing  along  the  railway,  over  which  they  had 
no  control ;  and  that  in  the  circumstances,  as 
the  workman  had  not  at  the  time  of  the  accident 
arrived  at  the  place  where  his  work  lay,  and 
as  the  time  for  the  commencement  of  his  work 
had  net  arrived,  the  accident  did  not  arise 
out  of  and  in  the  course  of  the  workman's 
employment  within  the  meaning  of  sect.  1, 
sub-sect.  1  of  the  Workmen's  Compensation 
Act,   1897. 

Brydon  v.  Stetvart  (2  Macq.  H.  L.  30)  and 
Tunney  v.  Midland  Raihvay  (L.  R.  1  C.  P.  291) 
discussed. 

HoLNESS  V.  Mackay,  G8  L.  J.  Q.B.  724; 
[1899]  2  Q.B.  319  ;  47  W.  R.  531  ;  80 
L.  T.  831 ;    15  T.  L.  R.  351 ;  1  M-S.  13— C.A. 

103.  Workman  going  to  Work — Instructed  to 
Work  at  Specified  Town — Conveyed  there  by 
Masters'  Train.] — A  workman  living  near,  and 
usually  employed  at.  King's  Cross  was  ordered 
to  work  four  miles  distant  at  an  engine-shed 
near  Hornsey.  He  was  carried  by  his  employers 
free  of  charge  to  Hornsey  every  morning  and 
back  every  evening.  While  on  his  way  from 
Hornsey  Station  to  the  shed,  shortly  before 
his  day's  work  began,  he  was  run  over  by  a 
train  and  killed  : — Held,  that  the  man's  emploj'- 
ment  commenced  at  King's  Cross,  and  that 
the  accident  "  arose  out  of  and  in  the  course 
of  his  employment "  within  the  meaning  of 
sect.  1,  sub-sect.  1  of  the  Workmen's  Com- 
pensation Act,   1897. 

Holmes  v.  Great  Northern  Railway,  69 
L.  J.  Q.B.  854  :  [1900]  2  Q.B.  409  ;  64 
J.  P.  532;  48  W.  R.  681;  83  L.  T.  44; 
16  T.  L.  R.  412  ;    2  M-S.  19— C.A. 

104.  Accident  Occurring  Twenty  Minutes  before 
Time  for  Actual  Commencement  of   Work.] — A 

workman,  in  accordance  with  his  usual  practice, 
arrived  at  his  employers'  premises  about  twenty 
minutes  before  the  time  for  actuallj'  beginning 
work,  the  train  by  wliich  he  travelled  each 
morning — the  only  practicable  one — taking  him 
thus  early  to  his  destination.  In  giving  up 
his  time-ticket  immediately  after  arrival  to  a 
night-watchman,  who  said  he  would  deposit  it 
for  him  at  the  proper  place,  the  workman 
sustained  injuries  by  falling  into  a  hole.  To 
the  knowledge  of  the  foreman,  a  number  of 
workmen  arrived  equally  early  and  spent  the 
time,  till  the  moment  for  beginning  work,  in  a 
mess  cabin  on  the  premises,  which  was  provided 
by  the  employers  : — Held,  that  the  accident 
arose  out  of  and  in  the  course  of  the  workman's 
employment  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897. 
Sharp  v.  Johnson  &  Co.,  74  L.  J.  K.B.  566  ; 
[1905]  2  K.B.  139;  53  W.  R.  597;  92 
L.  T.  675  ;  21  T.  L.  R.  482  ;  7  M-S.  28 
—C.A. 


105.  Miner — On  Way  to  get  Lamp — ^Accident 
before  Actually  Commencing  Work.] — A  miner 
met  M  ith  an  accident  while  passing  over  a  bridge, 
erected  by  his  employers  for  the  convenience  of 
then"  ^\'orkmen,  on  his  w&y  to  a  lamp  cabin  to 
get  his  lamp  before  commencing  work  : — Held, 
that  the  accident  arose  out  of  and  in  the  course 
of  his  emploj'ment,  and  that  the  employment 
commenced  as  soon  as  the  \\orkman  crossed  the 
boundary  hue  of  his  employers'  premises,  though 
he  had  to  do  something  after  getting  over  that 
boundary  before  he  could  commence  his  actual 
■\\'ork. 

Per  Halsbury,  L.C.  :  It  is  not  correct  to  say 
that  the  employment  of  a  miner  does  not  begin 
till  he  strikes  the  coal  -with  his  pick.  The  work- 
man ^\as  doing  something  on  behaK  of  his  em- 
ployers, as  being  essential  to  the  work  which  he 
\\'as  employed  to  do,  when  going  to  the  lamp 
cabin  to  get  his  lamp. 

Cross,  Tetley  &  Co.  v.  Catterall  (not 
reported). 

See  reference  in  judgment  of  Collins.  M.R., 
in  Sharp  v.  Johnson  (fc  Co.,  Lini.  (No.  104 
supra) — H.L. 

100.  Master  providing  Train  as  Convenience  for 
Workmen  going  Home.] — The  appHcant  was  a 
collier  in  the  employment  of  the  respondents. 
The  respondents  owned  a  line  of  railway  about 
one  and  a  quarter  miles  in  length,  from  their 
colliery,  and  they  ran  a  train  to  take  the  colliers 
from  their  work  in  the  colliery  to  their  homes. 
The  colliers  did  not  pay  for  the  use  of  the  train, 
and  it  was  at  their  option  whether  they  used 
it  or  not.  The  applicant  was  going  home  by 
the  train,  and  when  alighting  from  it  at  a  point 
about  three-quarters  of  a  mile  from  the  colliery, 
he  fell  and  was  injured.  The  County  Court 
Judge  found  (1)  that  the  accident  did  not  arise 
out  of  and  in  the  course  of  the  applicant's 
employment.  He  found  as  a  fact  that  it  was 
not  a  condition  of  the  applicant's  employment 
that  he  should  be  carried  to  and  from  his  work 
by  the  train,  and  that  the  respondents  provided 
the  train  as  a  convenience  only  for  their  work- 
men, and  that  they  were  not  under  any  contract, 
duty,  or  obligation  to  provide  it.  He  found 
also  (2)  that  the  accident  did  not  happen  to  the 
applicant  on  or  in  or  about  the  mine  : — Held, 
that,  upon  the  findings  of  the  County  Court 
Judge,  the  accident  did  not  arise  out  of  and  in 
the  course  of  the  applicant's  employment. 

Da  VIES  V.  Rhymney  Iron  Co.,  Lim.,  (1900) 
16  T.  L.  R.  329  ;    2  M-S.  22— C.A. 

107.  Accident  Occurring  after  Workman  had 
been  Suspended  from  Work.] — The  applicant, 
who  was  employed  as  a  gang-boy  in  a  pit,  was 
suspended  from  work,  and  ordered  by  the 
deputy- manager  to  go  to  the  pit-bottom,  where 
it  was  the  usual  practice  for  disputes  to  -be 
settled  by  the  under-manager.  This  order  to 
go  to  the  pit-bottom  was  given  about  1.30  p.m. 
The  applicant  disobeyed  the  order  and  remained 
in  a  "  jDass-by  "  in  the  workings  till  3.40  p.m., 
when  a  part  of  the  roof  fell  and  injured  him. 
It  was  against  the  rules  for  workmen  to  remain 
in  the  workings  when  not  at  work  ;  but  it  was 
admitted  that  in  the  ordinary  course  the 
applicant  could  not  have  been  taken  up  the 
shaft    till    4    P.M.     The    County    Court    Judge 
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found  that,  although  the  applicant  had  not 
been  guilty  of  serious  and  wilful  misconduct, 
he  was  not  entitled  to  compensation,  as  the 
accident,  having  happened  two  hours  after  he 
had  been  suspended  from  work  and  in  a  place 
where  he  had  no  right  to  be,  did  not  arise  out 
of  and  in  the  course  of  his  employment : — Held, 
that  there  was  evidence  upon  which  the  County 
Court  Judge  could  so  find. 

SinTH  V.  South  Nobmanton  Colliery  Co., 
72  L.  J.  K.B.  76  ;  [1903]  1  K.B.  204  ;  67 
J.  P.  381  ;  51  W.  R.  209  ;  88  L.  T.  5  ;  19 
T.  L.  R.   128  ;    5  M-S.   14— C.A. 

108.  Accident  during  Dinner-hour — Dinner-hour 
excluded  in  Calculating  Wages— Workman  not 
Obliged  to  Spend  Dinner-hour  on  Employer's 
Premises.] — A  workman  was  paid  by  the  hour 
for  the  number  of  hours  he  was  actually  at 
work,  the  daily  dinner-hour  being  excluded 
from  the  calculation,  and  the  wages  paid  weekly. 
During  the  dinner-hour  the  workman  was  at 
liberty  either  to  leave  the  employer's  premises 
or  to  remain  upon  them  and  take  his  dinner 
there.  The  workman  was  injured  by  an 
accident  after  he  had  sat  down  on  the  premises 
to  eat  his  diimer.  In  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897,  the 
County  Court  Judge  held  that,  as  the  workman 
had  sat  down  for  the  purpose  of  eating  his 
dinner,  the  accident  did  not  arise  "  out  of 
and  in  the  course  of  the  employment "  : — 
Held,  reversing  the  decision  of  the  County 
Court  Judge,  that  the  fact  that  the  workman 
was  not  actually  paid  for  and  was  not  obliged 
to  remain  on  the  employer's  premises  during 
the  dinner-hour  did  not  necessarily  take  the 
case  out  of  the  Act. 

Blovelt  v.  Sawyer,  73  L.  J.  K.B.  155 ; 
[1904]  1  K.B.  271;  68  J.  P.  110;  52 
W.  R.  503  ;  89  L.  T.  658  ;  20  T.  L.  R. 
105  ;    6  M-S.  16— C.A. 

109.  Death  from  Lightning— Increased  Risk 
of  Employment  owing  to  Position  of  Workman.] 
— A  workman  who  was  employed  upon  a 
building  exceeding  thirty  feet  in  height,  which 
was  being  constructed  by  his  employers,  was 
struck  by  lightning  and  killed  when  he  was 
working  on  a  scaffold  about  twenty-three  feet 
above  the  level  of  the  ground.  The  County 
Court  Judge  held,  having  heard  evidence  on  the 
point,  that  the  workman  was  under  the  circum- 
stances exposed  to  a  substantial  and  abnormally 
increased  risk  owing  to  the  position  in  which 
he  had  to  work,  and  awarded  compensation 
to  liis  widow  under  sect.  1,  sub-sect.^  1  of  the 
Workmen's  Compensation  Act,  1897  : — Held, 
that  there  was  evidence  to  justify  the  County 
Court  Judge  in  coming  to  the  conclusion  that 
the  workman  was  killed  by  an  accident  arising 
oyt  of,  as  well  as  in  the  course  of,  his  employ- 
ment. 

Andrew  v.  Failsworth  Industrial  Society, 

73   L.   J.    K.B.    510;     [1904]   2   K.B.    32; 

68  J.  P.  409  ;  52  W.  R.  451  :  90  L.  T.  611  ; 

20  T.  L.  R.  429  ;  6  M-S.  11— C.A. 

110.  Anthrax  Contracted  from  Infected  Wool.]— 
A  workman  died  of  anthrax  contracted  from 
the  wool  on  which  he  was  working  : — Held,  that 
he  died  from  an  accident  "  arising  out  of  and 


in  the  course  of  "  his  employment,  within  the 
meaning  of  sect.  1  of  the  Workmen's  Com- 
pensation Act,  1897. 

Decision  of  C.A.  (73  L.  J.  K.B.  158  ;    [1904] 

1  K.B.  328  ;  68  J.  P.  193  ;  52  W.  R.   195  ;  89 

L.  T.  690  ;   20  T.  L.  R.  129  ;   6  M-S.  1)  affirmed. 

Brintons,  Lim.   v.   Turvey,  74  L.  J.   KB. 

474  ;    [1905]  A.C.  230  ;  53  W.  R.  641  ;  92 

L.  T.   578  ;     21  T.  L.  R.  444 ;    7  M-S.   1  ; 

42  Sc.  L.  R.  862— H.L.  (E.). 

111.  Workman  Seized  with  Epileptic  Fit — Fall 
into  Hold  of  Ship— Proximate  Cause  of  Accident.] 
—A  workman  was  employed  on  a  wharf  and  was 
engaged  in  the  discharge  of  coal  from  the  hold 
of  a  ship.  His  duty  was  to  stand  on  a  staging 
close  to  the  open  hold,  direct  the  course  up 
and  down  of  a  bucket  in  which  the  coal  was 
being  discharged,  and  give  the  necessary  signals 
to  the  craneman.  While  so  engaged  he  was 
suddenly  seized  with  an  epileptic  fit,  and  the 
result  was  that  he  fell  into  the  hold  and  was 
seriously  injured.  It  appeared  that  on  previous 
occasions  he  had  been  subject  to  fits  : — Held, 
that  the  workman's  injuries  were  caused  by  an 
accident  "  arising  out  of  and  in  the  course  of 
his  employment,"  and  that  he  was  entitled  to 
compensation. 

Wilkes  (or  Wicks)  v.  Dowell  &  Co.,  74 

L.  J.  K.B.  572  ;    [1905]  2  K.B.  225  ;  53 

W.  R.  515  ;    92  L.  T.  677  ;    21  T.  L.  R. 
487  ;    7  M-S.  14— C.A. 

112.  Watchman— Cooking  Food  at  Night.]— The 
applicant  was  a  watchman  in  the  employment 
of  a  borough  council,  and  was  employed  ^  to 
watch  at  night  some  sewer  work,  his  duty  being 
to  look  after  tools  and  traffic  lamps,  and  to 
prevent  accidents.  There  was  a  watch-box  for 
him  to  sit  in.  The  tools  were  kept  in  a  shanty 
which  was  constructed  of  scaffold  poles,  trestles, 
planks,  and  a  tarpaulin.  Upon  the  night  in 
question  there  was  a  fire  outside  the  watch- 
box,  but  as  it  was  raining  the  applicant  lighted 
a  fire  in  the  shanty  and  proceeded  to  cook  his 
food  there.  While  so  engaged  the  shanty  fell 
down  and  injured  him.  The  evidence  showed 
that  the  workmen  were  m  the  habit  of  having 
their  food  in  the  shanty  in  the  daytime,  and  there 
was  no  evidence  that  the  apphcant  was  ex- 
pressly prohibited  from  making  use  of  the 
shanty,  though  the  borough  engmeer  gave 
evidence  that  the  applicant  had  no  busmess 
in  the  shanty  at  all,  and  that  he  would  discharge 
a  watchman  if  he  had  a  fire  in  the  shanty  at 
night.  In  proceedings  to  assess  compensation 
under  the  Workmen's  Compensation  Act,  1897, 
the  County  Court  Judge  found  that  the  applicant 
was  not  properly  in  the  shanty,  having  regard 
to  his  duties,  and  that  therefore  the  accident 
did  not  arise  out  of  the  employment : — Held, 
that,  in  the  absence  of  a  prohibition  against  the 
applicant  using  the  shanty,  the  evidence  showed 
that  the  accident  arose  out  of  and  in  the  course 
of  the  employment,  and  the  Act  applied. 

Morris    v.     Lambeth    Borough    Council, 
(1905)  22  T.  L.  R.  22  ;   8  M-S.  1— C.A. 

113.  Workman    going  to  Receive   his   Pay.] — 

The  appellant  was  employed  as  a  collier  by 
the  respondents,  and  it  was  part  of  hi.s  contract 
of  employment  that  the  employers  should  pay 
him  his  wages  at  their  pay  office.     The  appellant 
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left  work  on  Saturday  at  5  a.m.  At  12.30  p.m. 
he  was  going  for  his  wages  along  a  path  which 
had  been  made  by  the  respondents  for  tlieir 
workmen,  and  while  going  along  a  railway 
company's  line  which  ran  through  the  respon- 
dents' premises,  he  was  knocked  down  by  an 
engine  and  injured  : — Held,  that  he  was  in- 
jured "in  the  course  of  the  employment" 
within  sect.  1,  sub-sect.  1  of  the  Workmen's 
Compensation  Act,  1897,  and  was  entitled  to 
compensation. 

LowEY  V.  Sheffield  Coal  Co.,  Lim.,  (1907) 
24  T.  L.  R.  142  ;   1  B.  1— C.A. 

114.  Injury  Occurring  while  Obejring  an  Order 
of  a  Workman  Falsely  said  to  have  been  given 
by  Foreman.] — The  applicant  in  an  arbiti'ation 
under  the  Workmen's  Compensation  Act,  1897, 
was  a  boy  of  13  years,  who  was  engaged  by  H., 
a  foreman  in  the  emplojmient  of  the  respondent. 
The  applicant  was  engaged  to  do  various  kuids 
of  work  under  H.  One  afternoon  a  workman 
E.,  in  the  employment  of  the  respondent,  but 
not  working  under  H.,  told  the  applicant  he 
was  to  oil  certain  machinery.  When  the  appli- 
cant hesitated  E.  said  that  H.  had  given  the 
order.  H.  had  not  in  fact  given  any  such  order. 
The  applicant  objected  to  oil  the  machine  while 
it  was  in  motion,  but  E.  refused  to  stop  the 
machine,  and  told  the  applicant  to  get  on  or 
he  would  tell  H.  While  oiling  the  machine 
the  applicant  was  injured : — Held  (Vaughan 
Williams,  L.J.,  diss.),  that  there  was  evi- 
dence on  which  the  County  Court  Judge  could 
find  that  the  accident  arose  out  of  and  in  the 
course  of  the  applicant's  employment. 

Brown  v.  Scott,  (1899)  1  M-S.  11— C.A. 


115.  Labourer  in  Mine  —  Acting  as  Collier 
Without  Instructions,] — A  labourer  in  a  mine 
met  with  an  accident  while  he  was,  without 
instructions,  acting  as  a  collier : — Held,  that  he 
was  not  entitled  to  compensation  under  the 
Workmen's  Compensation  Act,  1897,  because 
the  accident  was  not  one  arising  out  of  and  m 
the  course  of  his  employment. 

Edw.ajidsi'.  International  Coal  Co.,  (1899) 
5  M-S.  21.— C.A. 


116.  Leaving  Lower  Level  of  Mine  by  Improper 

Boute.] — A  miner  in  the  employment  of  a  lead- 
mining  company,  after  completing  his  work 
on  a  lower  level,  left  the  mme  by  means  of  a 
sump  shaft  provided  for  raising  metals.  The 
proper  and  safer  way  was  to  proceed  from 
the  lower  to  the  higher  level  by  a  ladder.  The 
miners  knew  that  the  sump  shaft  was  not  the 
proper  way  to  descend  to  or  ascend  from 
the  lower  level,  but  there  was  no  notice  posted 
up  in  the  mine  prohibiting  them  from  gouig  up 
or  down  the  shaft.  A  miner  while  leaving  by 
way  of  the  sump  shaft  was  accidentally  killed  : — 
Held,  that  there  was  evidence  justifying  an 
arbitrator  in  proceedings  under  the  Work- 
men's Compensation  Act,  1897,  in  finding  that 
the  accident  arose  out  of  and  in  the  course  of  his 
employment,  and  was  not  due  to  serious  and 
wilful  misconduct. 
Douglas  v.  United  Mineral  Mining  Co., 
Lim.,  (1900)  2  M-S.  15— C.A. 


117.  Piece  of  Coal  Discovered  in  Knee  of  Miner 
— Blood-poisoning.] —  A  collier  was  working  in 
a  small  seam  of  coal  where  it  was  necessary  to 
kneel  to  carry  on  his  work.  He  complained  of 
pain  in  his  knee,  and  after  about  a  fortnight  it 
was  discovered  that  a  small  piece  of  coal  had 
penetrated  the  skm.  Blood-poisoning  set  in 
and  he  died.  The  County  Court  Judge  held  that 
the  deceased  man  was  injured  by  accident 
"  arising  out  of  and  in  the  course  of "  his 
employment : — Held,  that  the  decision  of  the 
County  Court  Judge  was  right,  and  that  the  case 
came  within  the  provisions  of  the  Workmen'3 
Compensation  Act,  1897. 

Thompson  v.  Ashington  Coal  Co.,  Lim., 
(1901)  65  J.  P.  356;  84  L.  T.  412;  17 
T.  L.  R.  345  ;  3  M-S.  21— C.A. 

118.  Missile  Thrown  in  Anger  by  one  Fellow- 
Workman  at  Another.] — One  of  a  large  number 
of  boys  employed  in  the  coach-paintmg  depart- 
ment of  the  works  of  a  railway  company,  while 
engaged  in  his  work,  received  an  injury  by  a 
blow  from  a  piece  of  iron  thrown  in  anger  by 
one  of  two  other  boys  in  the  same  employ- 
ment at  the  other,  neither  of  them  being  at  the 
time  engaged  upon  his  work  : — Held,  that  the 
accident  causing  the  injury  did  not  arise  out 
of  the  employment  of  the  injured  boy  within 
the  meaning  of  sect.  1,  sub-sect.  1  of  the  Work- 
men's Compensation  Act,  1897. 

Armitage  v.  Lancashire  &  Yorkshirb 
Ry.,  71  L.  J.  K.B.  778;  [1902]  2  K.B.  178; 
66  J.  P.  613:  86  L.  T.  883;  18  T.  L.  R.  648; 
4M-S.  5— C.A. 

119.  Engine-driver  Injured  by  Stone  Wilfully 
Thrown  at  Engine — Bisk  Incident  to  Employ- 
ment.]— An  engine-driver  while  driving  an 
engine  was  injured  by  a  stone  thrown  wilfully 
by  a  boy  from  a  bridge  under  which  the  railway 
passed  : — Held,  that  the  injury  was  due  to  an 
accident  "  arising  out  of  and  in  the  course  of" 
the  engine-driver's  employment  withiii  sect.  1, 
sub-sect.  1  of  the  Workmen's  Compensation 
Act,  1897,  inasmuch  as  the  risk  of  being  struck 
by  stones  thrown  at  trains  is  one  to  which 
engine-drivers  are  specially  exposed. 

Challis  v.  London  &  South- Western  Rail- 
way, 74  L.  J.  K.B.  569;  [1905]  2  K.B. 
154  ;  53  W.  R.  613  ;  93  L.  T.  330 ;  21 
T.  L.  R.  486  ;    7  M-S.  23— C.A. 

120.  Evidence — Inference.] — A  workman,  who 
was  employed  in  a  colhery,  died  from  blood- 
poisoning  resulting  from  an  injury  to  his  finger. 
He  was  working  at  night,  and  on  the  evening 
of  the  accident  he  left  his  home,  which  was 
just  over  a  mile  from  the  pit,  with  his  finger 
well.  He  arrived  at  the  pit  with  his  finger 
uninjured.  He  arrived  home  early  next  morn- 
ing with  liis  finger  crushed.  He  continued 
to  work  for  some  davs,  when  blood-poisoning 
set  in,  and  he  died.  His  widow  claimed  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  but  the  County  Court  Judge  held 
that  he  was  not  entitled  to  draw  the  inference 
that  the  accident  arose  in  the  course  of  his 
employment,  as  it  miglit  have  occurred  on  the 
way  home : — Held,  that  the  Judge  was  at 
liberty  to  draw  the  inference  that  the  accident 
arose  in   the  course   of   the  employment. 
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By  Sir  Gorell  Barnes:  The  probability  was 
that  the  accident  happened  at  the  time  when  the 
workman  was  at  the  pit,  because  accidents  did 
happen  there,  rather  than  at  a  time  wlien  in 
the  ordinary  course  of  life  accidents  did  not 
happen. 

Mitchell  v.  Glamorgan  Coal  Co.,  Lim., 
(1907)  23  T.  L.  R.  588;    9  M-S.  16— C.A. 

121.  Workman  Falling  out  of  Train  while 
Travelling — Burden  of  Proof.] — A  workman  in 
the  employment  of  a  railway  company  was  in 
the  course  of  his  employment  travelling  in  an 
ordinary  compartment  of  a  passenger  train. 
Persons  travelling  in  the  same  compartment 
gave  evidence  that  they  saw  him  put  the 
window  down  and  place  his  basket  in  the  lack, 
standing  close  to  the  door  wi  h  his  face  towards 
it,  but  that  they  did  not  see  him  do  anything 
else,  until,  when  the  train  had  travelled  300 
yards  only  from  the  place  at  which  he  entered 
it,  they  heard  a  crash,  and  he  had  disappeared. 
The  workman  was  found  lying  close  to  the 
rail  suffering  from  injuries  which  caused  his 
death  : — Held,  that,  ther*»  '■-'*'^»g  evidence  that 
the  workman  was  simply  passiiig  as  an  ordinary 
passenger  might  pass,  and  acting  as  an  ordinary 
passenger  might  act,  in  a  train  upon  a  railway, 
there  was  evidence  on  which  the  County  Court 
Judge  was  justified  in  finding  that  the  accident 
arose  "  out  of  "  as  well  as  "  in  the  course  of  " 
his  employment  within  the  meaning  of  the 
Workmen's  Comijensation  Act,  1897. 

PoMFEET  V.  Lancashire  &  Yorkshire 
Railway,  72  L.  J.  K.B.  729;  [1903] 
2  K.B.  718 ;  52  W.  R.  66  ;  89  L.  T.  176  ; 
19  T.  L.  R.  649  ;    5  M-S.  22— C.A. 

122.  Temporary  Absence  from  Place  of  Duty.] 

— An  engine-driver,  in  charge  of  his  engine, 
got  down  from  it  while  it  was  at  rest  and  crossed 
a  siding  to  receive  from  a  friend  a  book  uncon- 
nected with  his  duties.  On  returning  he  was 
knocked  down  by  a  wagoir  then  being  shunted, 
and  killed  : — Held,  that  an  accident  which 
happens  during  the  temporary  absence  for 
purposes  of  his  own  of  the  workman  from  his 
place  of  duty  does  not  arise  "  out  of  and  in 
the  course  of  the  employment,"  and  no 
compensation  is  payable  in  respect  the  reof 
under  the  Workmen's  Compensation  Act, 
1897. 
Reed    v.    Great    Western    Railway,    78 

L.  J.  K.B.  31  ;    [1909]  A.C.  31  ;    99  L.  T. 

781;     25  T.   L.   R.   36;     53   Sol.   Jo.   31; 

2  B.  109;    46  Sc.  L.  R.  700— H.L.  (E.). 

1906  Ad,  sec.  1  (1). 

123.  Burden  of  Proof — Seaman  Returning  to 
Ship — Fall  from  Gangway  into  Sea — Entry 
in  Ship's  Log  only  Evidence  Given.] — A  donkey- 
man  employed  on  a  steamship  lying  in  a  foreign 
port  went  ashore,  and  on  his  way  back  late  at 
night  met  with  a  fatal  accident.  On  a  claim 
for  compensation  under  the  Workmen's  Com- 
pensation Act,  1906,  it  did  not  appear  whether 
the  deceased  had  gone  ashore  on  sliip's  business 
or  with  or  wdthout  leave.  The  only  evidence 
given  by  the  applicant  as  to  the  way  in  which 
the  accident  occurred  was  an  extract  from  an 
entry  in  the  ship's  official  log  that  the  deceased. 


while  returning  on  board  ship  from  the  shore, 
more  or  less  the  worse  for  liquor,  refused  the 
aid  of  the  night-watchman  and  policeman  to 
assist  him  up  the  gangway,  and,  on  reaching 
the  top  step,  suddenly  overbalanced  and  fell 
over  the  gangway  main  ropes,  dropping  between 
the  ship  and  the  quay,  and  striking  the  iron 
girder  before  reaching  the  water  :• — Held,  that 
it  was  for  the  apj)licant  to  prove  affirmatively 
that  the  accident  arose  out  of  and  in  the  course 
of  the  employment ;  that  there  was  no  pre- 
sumption in  favour  of  the  applicant  that  the 
deceased  was  doing  his  duty  until  the  contrary 
was  proved  ;  and  that  as  the  entry  in  the  log 
left  it  that  a  conclusion  perfectly  consistent 
could  be  drawn,  either  that  the  man  met 
his  death  by  an  accident  arising  out  of  his 
employment,  or  otherwise,  the  applicant 
failed. 

Pomfret  v.  Lancashire  cfc  Yorkshire  Railway, 
(No.    121  supra)  apphed. 

McDonald  v.  "  Banana  "  STEAiisinp,  78 
L.  J.  K.B.  26;  [1908]  2  K.B.  926;  99 
L.  T.  671  ;  24  T.  L.  R.  887  ;  52  Sol.  Jo. 
741  ;     IB.   185— C.A. 

124.  Ship's  Cook — Disappearance  at  Sea — In- 
ference— Evidence — Onus  of  Proof.] — The  onus 
is  on  the  dependant  who  claims  compensation 
to  prove  affirmatively  that  the  accident  arose 
out  of,  as  well  as  in  the  course  of,  the  workman's 
employment. 

The  unexplained  disappearance  on  the  high 
seas  of  a  ship's  cook,  who  was  last  seen  on  the 
deck  in  calm  weather,  does  not  justify  th& 
inference  of  fact  that  he  met  with  an  accident 
arising  out  of  his  employment. 

Bender  v.  Steamship  "  Zent,"  78  L.  J.  K.B. 
533  ;  [1909]  2  K.B.  41  ;  100  L.  T.  639  ; 
2   B.   22— C.A. 

125.  Engineer  Returning  to  Ship — Unexplained 
Accident.] — The  second  engineer  of  a  ship 
lying  in  dry  dock  A\ent  ashore  to  get  his  dinner, 
and  returning  to  the  ship  in  the  company  of 
the  first  engineer  was  last  seen  speaking  to  a 
young  man  at  the  side  of  the  dry  dock  in  \\  hich 
his  dead  body  w  as  after\\  ards  found  : — Held, 
that  there  was  not  sufficient  evidence  to  show 
that  the  accident  arose  out  of  and  in  the  course 
of  his  emploj'ment. 

Gilbert  v.  Owners  of  Steamship  "Nizam,"' 
(1910)  79  L.  J.  K.B.  1172;  [1910]  2  K.B. 
555  ;  103  L.  T.  163  ;  26  T.  L.  R.  604  ;  3  B. 
455— C.A. 

126.  Burden  of  Proof — Engineer — Body  Re- 
covered Drowned^ — Accident  Arising  "  out  of  " 
Employment  —  Evidence.]  —  The  unexplained 
drowning  of  a  ship's  engineer  who  went  on  deck 
to  get  a  breath  of  fresh  air  between  10  and 
11  P.M.,  the  ship  being  under  orders  to  get  up 
steam  at  midnight,  and  whose  body  was  after- 
wards recovered  immediately  luider  a  spot  on 
the  starboard  quarter  where  the  man  usually 
sat,  docs  not  justify  the  inference  of  fact  that 
he  met  with  an  accident  arising  out  of  his 
employment. 

Decision  of  C.A.  (78  L.  J.  K.B.  536 ;  [1909] 
2  K.B.  46  ;  100  L.  T.  739  ;  25  T.  L.  R.  452  ; 
53  Sol.  Jo.  448  ;    2  B.  76)  affirmed  (The  Lord 
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Chancellor  and   Lord   James  of  Hereford  dis- 
senting). 

Marshall  v.  Ovvnees  of  S.S.  "  Wild  Rose," 

79  L.  J.  K.B.  <112;  [1910]  A.C.  486;   103 

L.  T.  114  ;    26  T.  L.  R.   608  ;    54  Sol.   Jo. 

678;    3  B.   514;    48  Sc.  L.  R.  701.— H.L. 

(K). 

127.  Burden  of  Proof— Captain  of  Ship— Visit 
to  Shore — Evidence  Inconclusive  as  to  Object — 
Return  to  Ship  —  Fall  from  Quay  into  Sea.] 
— The  captain  of  a  small  coasting  steamer, 
which  was  lying  in  Bangor  Roads  waiting  to 
load  stone  at  Penmaenmawr,  -went  on  shore 
in  the  evening  and  visited  an  hotel  close  to  the 
quay  and  stayed  for  half  an  hour.  He  returned 
to  the  quay  and  hailed  his  vessel  for  a  boat. 
He  was  there  for  about  an  hour  before  he  could 
make  anyone  on  board  hear.  A  boat  was  then 
sent,  but  before  it  reached  him  he  fell  mto  the 
water  and  was  drowned.  His  widow  claimed 
compensation.  The  evidence  A\as  equally 
consistent  with  his  having  gone  to  the  hotel 
in  the  course  of  his  duty  or  for  his  own  pleasure. 
It  was  admitted  that  part  of  his  duties  took  him 
to  the  quay  : — Held,  that  the  applicant  had 
failed  to  discharge  the  burden  cast  upon  her  of 
proving  that  the  accident  arose  out  of  and 
in  the  course  of  the  deceased's  employment, 
inasmuch  as  she  had  not  proved  aflfirmatively 
that  the  deceased  went  to  the  hotel  on  ship's 
business  ;  that  if  he  had  gone  there  for  his  own 
pleasure  the  quay  was  not  within  the  sphere 
of  his  employment ;  and  that  the  applicant  A\as 
not  entitled  to  compensation. 

Decision  of  C.A.  ((1910)  79  L.  J.  K.B.  867; 
[1910]  1  K.B.  772  ;    102  L.  T.  204  ;   26  T.  L.  R. 
300  ;   54  Sol.  Jo.  325  ;   3  B.  239)  affirmed. 
Hewitt  w  Fletcher  v.  Owners  of  Steam- 
ship "  Duchess,"  (1911)  81  L.  J.  K.B.  33  ; 
[1911]  A.C.    671;      105    L.    T.     121;     27 
T.  L.  R.  508  ;   55  Sol.  Jo.  598  ;   4  B.  317— 
H.  L.  (E.). 

128.  Brakesman  Passing  while  Train  in  Motion 
from  one  Truck  to  Another — Fatal  Accident — 
Accident  Arising  "  out  of  "  Employment — Evi- 
dence— Burden  of  Proof.] — A  brakesman  was 
in  a  train  composed  of  an  engine  pushing 
three  trucks  in  front  ^vithout  a  brake  van, 
when  the  train  overtook  another  train  con- 
sisting of  a  brake  van  behind  and  an  engine  in 
front.  The  two  trains  ran  together  uncoupled, 
but  buffer  to  buffer.  They  .Mere  approaching 
points  about  a  quarter  of  a  mile  distant,  after 
passing  which  the  trains  were  to  stop,  and  the 
deceased  was  to  descend  and  turn  the  points 
so  as  to  enable  the  trains  to  run  into  a  siding. 
The  deceased  was  seen  climbing  by  the  buffers 
from  the  front  truck  of  his  own  train  to  the 
brake  van  of  the  other  train,  in  the  act  of  doing 
which  he  fell  and  was  killed : — Held  (Lord 
Atkinson  dissenting),  that  it  was  a  legitimate 
inference  that  the  accident  arose  out  of  and  in 
the  course  of  the  man's  emplovment. 

Decision  of  C.A.  (80  L.  J.  K.B.  731  ;  [1911] 
1  K.B.  1036  ;   104  L.  T.  373  :  4  B.  209)  affirmed. 

Evans  &  Co.  v.  Astley,  (1911)  80  L.  J.  K.B. 
1177;  [1911]  A.C.  674  :  105  L.  T.  385  ;  27 
T.  L.  R.  557  ;  55  Sol.  Jo.  687  ;  4  B.  319 
—H.L. 


129.  "  Arising  out  of " — Onus  of  Proof — 
Power  to  Draw  Inferences.] — A  workman  who 
had  imdergone  an  operation,  and  w  hose  wound 
had  not  completely  healed,  but  was  liable 
to  break  open,  returned  to  his  work,  which 
consisted  of  working  at  the  lever  of  a  machine. 
A  fellow-workman,  w  ho  observed  that  his  com- 
rade's machine  had  stopped,  looked  for  him  and 
saw  him  speaking  to  the  foreman  some  nine  _\ards 
away.  Blood  was  flowing  freely  from  the 
ojieration  wound  and  was  running  into  his 
boots.  The  man  died  as  the  result  of  septic 
poisoning.  There  was  no  direct  evidence  as 
to  what  had  happened  : — Held,  that  there  was 
evidence  on  which  the  arbitrator  could  draw 
the  inference  (which  he  had  done)  that  the 
accident  arose  out  of  the  employment  by  reason 
of  the  wound  bursting  open  through  the  strain 
of  w  orking  the  lever. 

Per  Cozens-Hardy,  M.R.  :  It  is  not  necessary 
to  prove  it  (that  the  accident  arose  out  of  the 
employment)  by  direct  evidence  that  somebody 
actually  saw  what  took  place.  A  legitimate 
inference  may  be  drawn  from  the  proved  facts. 

Groves  v.  Burroughes  &  Watts.  Lim., 
(1911)  4  B.  185— C.A. 

130.  Absence  of  Direct  Evidence — ^Inference.] — 
A  workman  employed  on  the  night  shift  in 
the  respondents'  colliery  went  to  his  work  on 
the  night  of  December  9,  1910,  about  11  o'clock, 
and  returned  at  7.30  the  next  morning.  On 
his  return  there  was  a  red  patch  on  his  right 
arm,  and  also  a  scratch  on  his  thumb.  The 
workman  died  on  December  21,  1910,  of  blood- 
poisoning,  which,  according  to  the  medical 
evidence,  resulted  from  the  scratch  on  the 
thumb.  E\'idence  was  given  that  there  had 
been  some  fall  of  stone  on  the  man  while  he  was 
working  on  December  9,  1910.  The  medical 
testimony,  however,  was  to  the  effect  that  the 
red  patch  on  the  arm  A^as  causerl  by  inflamma- 
tion from  the  scratch  on  the  thumb,  and  that 
no  case  had  ever  been  known  in  which  in- 
flammation had  appeared  earlier  than  twelve 
hours  after  the  introduction  of  the  septic 
poisoning.  In  a  claim  for  compensation  the 
County  Court  Judge  thought  that  there  was  no 
satisfactory  direct  evidence  that  the  injury 
through  which  septic  poisoning  was  caused,  was 
received  at  the  colhery,  but  he  was,  however, 
of  opinion,  on  the  authority  of  Mitchell  v. 
Glamorgan  Colliery  Co.  (No.  120  supra),  that 
he  was  entitled  to  infer  that  the  probabilities 
were  that  the  injury  was  received  at  the  coUiery, 
and  he  concluded  that  the  injury  arose  out  of 
and  in  the  course  of  the  employment  of  the 
workman  : — Held,  that  there  was  no  evidence, 
and  nothing  in  the  case  of  Mitchell  v.  Glamorgan- 
shire Colliery  Co.,  which  entitled  the  County 
Court  Judge  to  draw  the  inference  which  he  did. 

Jenkins  v.  The  Standard  Colliery  Co., 
(1911)  28  T.  L.  R.  7— C.A. 

LSI.  Sailor  Returning  to  Work  after  Absence 
for   Own  Pleasure — Fall    on    Public    Quay.] — -A 

sailor  left  his  ship  in  the  Thames  on  a  Sunday 
as  he  was  entitled  to  do,  and  spent  the  night  at 
his  son's  house  some  distance  down  the  river. 
About  ten  minutes  before  he  was  due  on  board 
on  the  Monday  morning  he  reached  the  pubUc 
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ployers  on  land  belonging  to  the  railway 
company,  and  took  them  back  again.  The 
platform  was  under  the  control  of  the  employers 
and  was  used  exclusively  by  the  colliers,  who 
walked  from  there  along  a  high  road  to  the 
colliery,  which  was  about  a  quarter  of  a  mile 
away.  A  collier,  whilst  waiting  on  the  platform 
for  the  return  train,  was  knocked  down  in  a 
rush  for  seats,  and  was  killcrl  by  the  train  : — 
Held,  that  it  was  an  im])lied  term  of  the  contract 
of  service  that  the  trains  sliould  be  provided 
by  the  employers,  and  that  the  colliers  should 
have  the  right,  if  not  the  obligation,  to  travel 
to  and  fro  without  charge ;  and  that  therefore 
the  employment  began  when  the  colliers  entered 
the  train  in  the  morning  and  ceased  when  they 
left  the  train  in  the  evening,  and  the  employers 
were  liable  ;  but  that  it  did  not  follow  that 
every  workman  was  entitled  to  the  protection 
of  the  Act  whenever  an  accident  happened  to 
him  on  liis  way  from  his  home  to  his  employer's 
place  of  business. 

Cremins  v.   Guest,   Keen  &  Nettlefolds, 

LiM.,  77  L.  J.  K.B.  326  ;  [1908]  1  KB.  469  ; 

98  L.  T.  335  ;   24  T.  L.  R.  189  ;   52  Sol.  Jo. 

146;    1   B.    160— C.A. 


quay  near  the  ship  and  hailed  a  waterman. 
While  descending  the  public  steps  he  fell  and 
was  injui-ed : — Held,  that  the  accident  did  not 
arise  out  of  and  in  the  course  of  his  employ- 
ment. 
Kelly  v.  Owners  of  the  Ship  "Foam 
Queen,"  (1910)  3  B.  113— C.A. 

132.  Cause  of    Death  Unexplained — Onus    of 

Proof.] — An  omnibus  tlriver  drove  his  omnibus 
up  to  a  station  and  backed  it  against  a  kerb. 
Two  men  heard  something  fall,  and  found  that 
the  driver  had  fallen  from  the  box.  The  driver 
having  died,  a  claim  for  compensation  was 
made,  and  at  the  hearing  the  medical  evidence 
given  as  to  the  cause  of  death  was  conflicting, 
but  it  was  agreed  that  the  state  of  the  man's 
heart  was  abnormal.  The  County  Court  Judge 
came  to  the  conclusion  that  the  driver  died 
from  heart  failure,  and  not  from  the  fall,  and 
that  the  dependants  had  not  proved,  as  they 
were  bound  to  do,  that  the  death  was  attribu- 
table to  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  the  driver's  employment : 
— Held,  that  the  County  Court  Judge  was 
right. 

Thackway  v.  Connelly  &  Sons,  (1909)  3  B, 
37— C.A. 

133.  Strain — Heart  Disease — "  Arising  out  of  " 
Employment.] — A  workman  was  engaged  in 
tightening  a  nut  with  a  spanner  when  he  fell 
backward  and  died.  A  post-mortem  examina- 
tion showed  that  he  was  suffering  from  an 
aneui-ism  of  the  aorta,  which  might  have  caused 
his  death  at  any  time  with  very  slight  strain. 
The  County  Court  Judge  found  as  a  fact  that 
the  exertion  of  tightening  the  nut  caused  the 
rupture  of  the  aneurism  : — Held  (Lords  Shaw 
and  Atkinson  dissenting),  that  death  resulted 
from  an  accident  "  arising  out  of  "  the  employ- 
ment within  the  meaning  of  the  Workmen's 
Compensation  Act,   1906. 

Per  Lord  Loreburn,  L.  C.  :  In  such  a  case  the 
accident  arises  out  of  the  emjjloyment  where  the 
required  exertion  producing  the  accident  is  too 
great  for  the  workman,  whatever  the  degree  of 
exertion  or  the  condition  of  the  workman's 
health. 

Decision  of  C.A.  (78  L.  J.  K.B.  1057  ;  [1909] 
2  K.B.  798  ;  101  L.  T.  475  ;  25  T.  L.  R.  760  ; 
53  Sol.  Jo.  763  ;    2  B.  15)  affirmed. 

Clover,  Clayton  &  Co.  v.  Hughes.  (1910) 
79  L.  J.  K.B.  470;  [1910]  A.C.  242  ;  102 
L.  T.  340 ;  26  T.  L.  R.  359  ;  54  Sol.  Jo. 
375;  3B.  275  ;  47  Sc.  L.  R.  885— H.L.  (E.). 

134.  Workman  GoinR  Home  from  Work — 
Trains  Provided  for  Workmen — Free  Conveyance 
to  and  from  Colliery.] — Where  a  claim  for  com- 
pensation is  made  under  sect.  1  of  the  Work- 
men's Compensation  Act,  1906,  it  is  still  as 
necessary  as  before  to  establish  that  the  accident 
arose  not  only  out  of  but  "  in  the  course  of  " 
the  employment. 

A  number  of  colliers  lived  about  six  miles 
from  the  colliery  in  ^^hich  they  were  employed. 
A  train,  composed  of  carriages  belonging  to  the 
employers,  but  driven  by  a  railway  company's 
men,  convej^ed  free  of  charge  the  colliers  from 
their  homes  to  a  platform  erected  by  the  em- 


135.  Practical  Joke — No  Relation  to  Employ- 
ment.]— A  workman  was  injured  by  a  practical 
joke  of  his  fellow- workmen,  who  placed  the  hook 
of  a  crane  in  his  neck-tie  and  lifted  him  from  the 
ground.  The  neck-tie  brake  and  he  fell  to  the 
ground,  receiving  serious  injuries  : — Held,  that 
he  was  not  entitled  to  compensation  from  his 
employers  under  the  Workmen's  Compensa- 
tion Act,  1906,  as  the  accident  did  not  arise 
"  out  of  and  in  the  course  of  the  employ- 
ment." 

ArmUage  v.  Lancashire  <fc  Yorkshire  Railway 
(No.   118  supra)  followed. 

Per  Buckley,  L.J. :  The  words  "  out  of  and 
in  the  course  of  the  employment  "  in  sect.  1 
of  the  Act  are  used  conjunctively,  not  dis- 
junctively. The  words  "  out  of  "  point  to  the 
origin  or  cause  of  the  accident ;  the  words  "  in 
the  course  of  "  point  to  the  time,  place,  and 
circumstances.  The  accident,  to  give  rise  to 
compensation,  must  be  in  some  sense  due  to 
the  employment. 

Fitzgerald  v.  Clarke  &  Son,  77  L.  J.  K.B. 
1018  ;  [1908]  2  K.B.  796  ;  99  L.  T.  101 ; 
1  B.  197— C.A. 

136.  Cashier— Duty  to  Carry  Money  About — ■ 
Robbery  and  Murder — Risk  Incidental  to  the 
Employment.] — A  cashier  was  emploN^ed  by 
certain  colliery  owners,  and  it  was  part  of  liis 
regular  duty  to  take  weekly  large  sums  of  money 
from  his  employers'  office  to  their  colliery  by 
rail  for  the  jiayment  of  the  wages  of  the  colliers. 
Whilst  he  was  thus  engaged  he  was  robbed 
and  murdered  in  the  train.  His  widow  applied 
for  compensation  : — Held,  that  the  murder  was 
an  "  accident  "  within  the  meaning  of  .sect.  1, 
sub-sect.  1  of  the  Workmen's  Compensation 
Act,  1906,  and  that  it  arose  not  only  "  in  the 
course  of  "  but  also  "  out  of  "  the  employment, 
inasmuch  as  the  duty  of  carrying  the  money 
about  subjected  the  cashier  to  the  special  risk 
of  being  robbed  and  murdered,  which  was  con- 
sequently incidental  to  his  employment ;    and 
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that  therefore  the  -widow  \\as  entitled  to  com- 
jiensation. 

Challis  V.  London  db  Sotith-Western  Railway 
(No.  119  supra)  and  Anderson  v.  Balfoiir  (No.  48 
supra)  applied. 

NiSBET  V.  Eayne  and  Burn,  (1910)  80  L.  J. 
K.B.  84;  [1910]2K.B.  689;  103  L.  T.  178  ; 
26  T.  L.  R.  632  ;  54  Sol.  Jo.  719  ;  3  B. 
507— C.  A. 

137.  Cat  Bite.] — A  teamster  in  the  course  of 
bis  employment  was  taking  his  meal  in  the 
stable,  when  one  of  the  stable  cats  flew  at  and 
bit  him,  the  bite  resulting  in  serious  injury  : — 
Held,  that  the  accident  arose  out  of  and  in  the 
course  of  his  employment,  and  that  he  was 
entitled  to  compensation  for  the  injury. 

Rowland  v.  Wright,  77  L.  J.  K.B.  1071  ; 
[1909]  1  KB.  963;  99  L.  T.  758;  24 
T.  L.  R.  852  ;    1  B.  192— C.  A. 

138.  Frost  -  bite  —  Journeyman  Baker  on 
Rounds.] — A  journeyman  baker,  \\hile  on  his 
rounds  in  his  employers'  cart  distributing 
loaves  and  obtaining  payment  from  customers, 
suffered  injury  in  his  hand  and  arm  from  frost- 
bite and  claimed  compensation  under  the  Work- 
men's Compensation  Act,  1906  : — Held,  that  as 
there  ^^as  no  pecuhar  danger  from  cold  to  m hich 
the  applicant  was  exposed  beyond  that  to  ^\•hich 
a  large  section  of  the  population  \\hose  occupa- 
tion is  out-of-doors  is  exposed,  the  injury  could 
not  be  said  to  arise  "  out  of  his  employment," 
and  therefore  he  could  not  recover. 

Decision  of  the  C.A.  (80  L.  J.  K.B.  526; 
[1911]  1  K.B.  351  ;  103  L.  T.  693  ;  27  T.  L.  R. 
121  ;  55  Sol.  Jo.  107  ;   4  B.  32)  affirmed. 

Warner  v.  Couchman,  (1911)  81  L.  J.  K.B. 
45  ;    105  L.  T.  676  ;    28  T.  L.  R.  58— H.L. 

139.  Frost-bite  —  No   Special   Exposure.]  —  A 

seaman  \\hile  engaged  at  his  ^\ork  on  his  ship 
at  Halifax,  N.S.,  was  frost-bitten.  The  Judge 
found  that  it  a\  as  not  proved  that  the  frost-bite 
Mas  caused  by  any  particular  circumstance  of 
the  employment,  or  that  he  had  been  exposed  to 
any  greater  risk  to  frost-bite  than  Avas  usual  at 
the  particular  time  of  year  in  Halifax : — Held, 
that  the  accident  did  not  arise  out  of  the  em- 
ployment. 

Warner  v.  Couchman  (No.  138sMpra)  followed. 

KarEMAKER  v.  O^VNERS  OF  S.S.   "  CORSICAN," 

(1911)  4  B.  295— C.A. 

140.  Sunstroke — Abnormal    Risk.] — The     ap- 

phcant,  who  w  as  a  first  officer  on  board  one 
of  the  respondents'  vessels,  \\as  engaged  for 
several  hours  in  superintending  the  loading  of 
cargo  at  a  West  Indian  port.  The  deck  vipon 
which  he  Mas  posted  Mas  unsheltered,  and  he 
had  an  attack  of  sunstroke  M'hich  resulted  in 
injury  to  his  eyes  : — Held,  that  there  Mere  facts 
on  M'hich  the  County  Court  Judge  could  come 
to  the  conclusion  that  the  applicant  had  been 
subjected  to  an  abnormal  risk  in  the  corn-se  of 
his  employment  and  Mas  therefore  entitled  to 
compensation. 

Davies  v.  Gillespie,  (1911)  105  L.  T.  494  ; 
28  T.  L.  R.  6  ;  56  Sol.  Jo.  11— C.A. 

141.  Death  Caused  by  Wasp  Sting.] — A.  Mas 
engaged    in    threshing    operations   on   his   em- 


ploN'er's  farm.  While  the  M'ork  Mas  in  progress 
some  of  the  other  Morkmen  saM'  M'asps  upon 
the  drum  and  at  the  back  of  the  machine 
close  to  A.  The  next  day  A.  had  a  swollen 
leg,  and  complained  of  pain,  and  some  days 
later  he  died  from  poisoning  set  up  by  a  wasp 
sting  : — Held,  that  there  Mas  no  evidence  that 
the  injury  to  A.  arose  out  of  his  employment, 
but  that  it  Mas  a  risk  common  to  all  mankind. 
Amys  v.  Barton,  (1911)  81  L.  J.  K.B.  65;, 

[1912]  1  K.B.  40 ;  105  L.  T.  619 ;  28  T.  L.  R. 

29— C.A. 

142.  Asphyxiation  by  Fumes  of  Stove  in  Cabin.] 

— While  the  respondent's  steamship  Mas  lying 
in  port  in  the  Black  Sea  in  February  1911,  the 
second  engineer,  on  account  of  the  intensity 
of  the  cold,  rigged  up  a  stove  in  his  cabin.  He 
had  been  alloMed  by  the  chief  engineer  to  use 
the  stove  during  the  daA-time,  but  was  for- 
bidden to  use  it  at  night  as  it  Mas  dangerous. 
On  February  9  there  Mas  no  fire  in  the  stove 
at  11  P.M.,  but  apparently  the  second  engineer 
lit  the  fire  at  some  period  of  the  night,  and  he 
\\'as  found  dead  the  next  morning,  having  been 
asphyxiated  by  the  fumes  of  the  fire  : — Held 
(Cozens-Hardy,  M.R.,  doubting),  that  there 
Mas  evidence  upon  Mhich  the  County  Court 
Judge  could  find  that  the  accident  arose  out 
of  and  in  the  course  of  the  deceased's 
employment. 

Edmunds  v.  Oavners  of  Ship  "  Peterston," 
(1911)  28  T.  L.  R.  18— C.A. 

143.  Watchman — Accident  while  Going  to 
Work — Using  Improper  Approach.] — A  Match- 
man  Mho  A\as  proceeding  to  his  employers' 
Morks  took  a  route,  that  he  had  been  in  the 
habit  of  using  for  man}"  years,  along  a  footpath 
M'hich  ran  across  a  vacant  piece  of  land  and  then 
o\'er  a  railMay  line  and  thence  on  to  the  Morks. 
\Vhile  on  the  footiDath,  the  property  in  M'hich 
Mas  vested  in  his  employers,  at  a  distance  of 
little  short  of  a  quarter  of  a  mUe  from  the 
place  M here  he  Mas  to  go,  the  m orkman  sUpped 
on  some  ice  and  injured  his  ankle  : — Held,  that 
as  the  Morkman  had  no  right  to  go,  and  his 
employers  could  not  confer  upon  him  any  right 
to  go  along  the  raihvay  line,  and  that  as  another 
route  existed  by  Mhich  he  had  ready  access  to 
his  Mork,  the  accident  could  not  be  deemed  to 
have  arisen  "  in  the  course  of  "  his  employment. 

GiLMOUR    V.     DORMAN,     LONG     &     Co.,     LiM., 

(1911)  105  L.  T.  54;    4  B.  279— C.A. 

144 .  Accident  in  Leaving  Work — "  Out  of 
and  in  the  Course  of  Employment " — Question 
of  Law  or  Fact — -Appeal.] — The  question  whether 
an  accident  happening  to  a  workman  in 
leaving  his  employers'  premises  arises  out  of 
and  in  the  course  of  his  employment  is  a  question 
of  law  on  which  an  appeal  lies  from  the  decision 
of  the  County  Court  Judge. 

A  collier  leaving  his  employers'  premises 
ci'ossed  a  line  of  rails  under  the  control  of  the 
employers  on  which  trucks  M'ere  standing  at 
the  time.  As  he  was  passing  under  or  between 
the  trucks  they  were  suddenly  set  in  motion, 
and  he  was  injured.  He  might  have  gone  round 
another  way  by  a  bridge,  but  in  crossing  the 
line  of  railway  he  was  taking  the  route  which 
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he  had  always  taken,  and  one  which  was 
recognised  by  the  employers  : — Held,  that  the 
accident  arose  out  of  and  in  the  course  of  his 
employment. 

Gane  v.  Norton  Hill  Colliery  Co.,  78 
L.  J.  K.B.  921  ;  [1909]  2  K.B.  539;  100 
L.  T.  979  ;   25  T.  L.  R.  (140  ;   2  B.  42— C.  A. 

145.  Fall  while  on  the  Way  to  Work — Use  of 
Short  Cut.] — A  \vorkman  ^\•as  going  to  his 
work,  and  used  some  steps  on  his  employers' 
land,  by  his  employers'  permission,  as  a  short 
cut  to  his  work.  It  was  optional  to  the  work- 
man to  take  the  short  cut  or  not  to  take  it. 
While  on  the  steps  at  a  distance  of  three-quarters 
of  a  mile  from  the  place  where  the  works  were 
situated,  he  fell  and  was  injured  : — Held,  that  the 
accident  did  not  arise  out  of  or  in  the  course  of 
his  employment. 

Decision  of  the  C.A.  (4  B.  89)  affirmed. 
Walters   v.   Staveley   Coal   &   Iron   Co., 

(1911)   105  L.  T.    119;    55  Sol.   Jo.   579: 

4  B.  303— H.L. 

146.  Accident  on  Employers'  Premises  before 
Commencement  of  Work.] — The  appUcant,  a 
collier,  who  was  employed  at  the  respondents' 
coUiery,  in  order  to  get  to  his  work  had  to  pass 
through  an  iron  gate  which  was  on  the  respon- 
dents' premises,  and  which  was  100  yards  from 
the  lamp  room  where  the  appUcant  had  first  to 
go.  WhUe  the  apphcant  was  passing  through 
the  iron  gate  it  slammed  and  caught  and 
injured  him  : — Held,  that  the  accident  arose 
out  of  and  in  the  course  of  the  applicant's  em- 
ployment, and  that  he  was  entitled  to  com- 
pensation. 

Per  Cozens-Hardy,  M.R.  :  Each  case  must 
depend  upon  its  own  facts  as  to  the  reasonable 
interval  of  time  and  space  dm'ing  which  a 
■workman's  employment  lasts.  It  must  not  be 
taken  that  the  protection  of  the  Act  extends 
to  workmen  on  any  part  of  the  employer's 
property. 

HosKiNS  V.  J.  Lancaster,  (1910)  26  T.  L.  R. 
612  ;    3  B.  476— C.A. 

147.  Injury  whilst  Returning  from  Pay  Place 
— Actual  Work  under  Contract  Ended — Wages 
for  Past  Work.]— The  applicant  was  employetl 
at  the  respondents'  cotton  mill  as  a  piecer, 
her  duty  being  to  assist  a  minder.  By  the 
usage  of  the  mill  wages  were  made  up  to  Wed- 
nesdaj',  but  were  paid  on  Friday  at  the  mill. 
The  applicant  actually  ceased  to  w  ork  luider  her 
contract  of  service  on  a  Wednesday,  and  went 
on  the  follow  ing  Friday  to  the  fifth  floor  of  the 
miU  to  receive  her  wages  for  her  past  \\or]<. 
She  was  paid,  and  was  coming  down  the  stairs 
of  the  mill  when  she  slipped  and  was  injured  : — 
Held  (Cozens-Hardy,  M.R.,  and  Fletcher 
Moulton,  L.J.  ;  Buckley,  L.J.,  dissenting),  that 
the  accident  arose  out  of  and  in  the  course  of 
her  employment  ^\ithin  the  meaning  of  the 
Workmen's  Compensation  Act,  1906. 

Lowry  v.  Sheffield  Coal  Co.  (No.  113  .supra) 
applied. 

Riley  v.  William  Holland  &  Sons,  (1911) 

80  L.  .L  K.B.  814  ;    [1911]  1  K.B.   1029  ; 

104  L.  T.  371  ;    27  T.  L.  R.  327  ;   4  B.  155 

—C.A. 


148.  Accident  to  Workman  who  had  Left 
Work — Accident  when  on  Premises  Not  to  Work, 
but  to  Settle  a  Dispute.] — A  collier,  who  on 
the  receij)t  of  his  pay-note  on  a  Saturday 
was  dissatisfied  with  the  amount  credited  to 
h'm,  complained  to  the  manager,  by  w  horn  he 
w  as  referred  to  the  under-manager.  The  imder- 
manager  could  not  be  seen  l)cfore  the  M(jnday, 
upon  which  day  the  collier  cail-d  upon  him 
about  mid-day,  intending  not  to  return  to  work 
miless  he  gained  his  point  in  the  dispute.  The 
under-manager  did  not  give  way,  and  the 
collier  while  leaving  the  premises  was  knocked 
down  by  a  coal  waggon  and  killed : — Held, 
that  the  accident  did  not  arise  out  of  or  in  the 
course  of  the  employment. 

Phillips  v.  Williams.  (1911)  4  B.  143— 
C.A. 


149.  Workman  leaving  Ship  in  Dock  by  means 
of  Rope  attached  from  Ship  to  Quay — No  Gang- 
way— Rope  Gave  Way — Acting  Reasonably.] — ■ 
A  workman,  wlio  was  working  on  a  ship  in 
dock,  was  preparing  to  go  on  shore  for  his 
breakfast.  On  reaching  the  deck  he  found  the 
sbip  was  a  short  distance  from  the  quay  in 
course  of  removal  to  a  dr\-  dock.  All  gangway's 
had  been  removed,  but  a  rope  still  remained 
attached  from  the  ship  to  the  quay.  A  fellow- 
workman  got  safely  ashore  by  slipping  down 
this  I'ope.  The  applicant  for  compensation 
endeavoured  to  reach  the  shore  in  the  same  way, 
but  tlie  rope  gave  way,  and  he  sustained  injuries 
by  falling  against  the  quay  wall : — Held,  that 
the  County  Court  Judge  having  found  that, 
when  the  regular  means  of  exit  were  closed, 
this  method  of  leaving  the  ship  was  a  reasonable 
one,  the  accident  arose  out  of  and  in  the  course 
of  the  workman's  emplo\'ment. 

Keyser  v.  Burdick  &  Co.,  (1910)  4  B.  87— 
C.A. 

150.  Lady's  Maid  Engaged  in  Sewmg — Injury 
to  Eye  in  Protecting  Herself  against  Cockchafer — 
Arising  in  the  Course  of  but  not  out  of  Employ- 
ment.]— In  the  case  of  a  claim  for  compensation 
under  sect.  1,  sub-sect.  1  of  the  Workmen's 
Compensation  Act,  1906,  for  per-sonal  injury  by 
accident,  it  is  not  enough  for  the  appUcant  to 
say  that  the  accident  would  not  have  happened 
if  he  had  not  been  engaged  in  the  employment 
or  had  not  been  in  the  particular  place  in  which 
the  accident  occurred.  He  must  go  further, 
and  establish  that  the  accident  arose  because 
of  something  he  was  doing  in  the  course  of  his 
employment  or  because  he  was  expo.sed  by  the 
nature  of  liis  employment  to  some  peculiar 
danger. 

A  lady's  maid  in  the  course  of  her  employ- 
ment was  one  evening  engaged  in  sewing  in  her 
employer's  nursery.  The  electric  light  in  the 
room  was  on,  and  the  night  being  very  hot  the 
windows  were  open.  A  cockchafer  Hew  in,  and 
the  maid  in  throwing  up  her  hand  to  protect 
her  face  struck  her  right  eye  so  violently  with 
the  bent  knuckle  of  her  right  thumb  that  her 
sight  was  permanently  affected  -.^Held,  that 
the  injury  was  not  an  accident  arising  out 
of  her  employment,  inasmuch  as  the  risk  of  the 
occurrence  in  question  was  not  incidental  to 
the   employment   as   a   lady's    maid,    and   she 
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was  not  placed  by  reason  of  her  employment 
in  a  position  of  special  danger,  and  that  there- 
fore she  was  not  entitled  to  compensation. 

Andreiu  v.  Failsworih  Industrial  Society  (No. 
109  sup)-a),  Challis  v.  London  d;  South-Western 
Railway  (No.  119  supra),  and  Rowland  v.  Wright 
(No.   137  supra)  distinguished. 

Fitzgerald  v.  Clarke  &  Son  (No.  13.">  supra) 
applied. 

Craske  v.  Wigan,  78  L.  J.  K.B.  994  ;  [1909] 
2  K.B.  635;  101  L.  T.  6  ;  25  T.  L.  R. 
632 ;    53  Sol.  Jo.  560 ;    2  B.  35— C.  A. 


151.  Workman  Taking  Meal  in  Dangerous  Place 
— Needless  Risk.] — A  workman  entitled  to  take 
his  meals  on  his  employers'  premises  took  his 
supper  one  cold  evening  in  a  dangerous  place 
on  the  top  of  a  tank  in  the  pump-room,  where 
he  had  no  right  to  go,  and  met  with  an  accident : 
— Held,  that  the  accident  did  not  arise  out  of 
his  employment  within  the  meaning  of  the 
Workmen's  Compensation  Act,    1906. 

Blovelt  V.  Sawyer  (No.  108  supra)  distinguished. 
Brice  v.  Edward  Lloyd,  Lui.,  79  L.  J.  K.B. 

37  ;    [1909]  2  K.B.  804  ;    101  L.  T.  472  ; 

25  T.  L.  R.  759 ;    53  Sol.  Jo.  744 ;    2  B. 

26— C  A. 

152.  Easing  Nature — Dangerous  Place  to 
Choose.] — The  deceased  w  orkman  w  as  a  labourer 
employed  in  the  construction  of  a  dock,  and  at 
11  o'clock  at  night,  the  night  gang,  of  ^hom  he 
^^•as  one,  were  ordered  to  go  from  one  ])art  of  the 
dock  to  another.  They  marched  in  siugl-s  file, 
and  the  deceased,  who  was  the  last  man  in  the 
file,  intimated  to  the  next  man  in  front  that  he 
wanted  to  stop  to  ease  nature.  The  others  went 
on,  and  after  a  ^\•hile  the  next  man  called  out  to 
the  deceased  asking  him  why  he  was  not  coming 
on.  Getting  no  answer,  he  went  back  and 
found  the  deceased  dead,  his  body  ha-dng  been 
crushed  between  the  upper  and  lo\\er  parts  of  a 
hoist.  The  structure  was  so  low  that  the 
deceased  must  have  stooped  down  to  enter. 
The  scene  of  the  accident  was  amply  lighted. 
The  arbitrator  found  as  a  fact  that  the  man 
entered  the  hoist  intentionally,  and  that  it  was 
an  unreasonable  place  for  him  to  go  to  for  the 
purpose,  and  that,  therefore,  the  accident  did 
not  arise  out  of  the  employment : — Held,  that 
therc  being  evidence  to  support  these  findings, 
the  arbitrator  was  justified  in  finding  that  the 
accident  did  not  arise  out  of  the  employment, 
the  risk  taken  by  the  Morkmaii  not  being  one 
reasonably  incident  to  the  employment. 

Rose  v.  Morrison  &  Masox,  Lim.,  (1911) 
80  L.  J.  K.B.  1103;  105  L.  T.  2  ;  4  B. 
277— C.A. 

153.  Workman  Acting  in  Contravention  of 
Rules — Needless  Risk.] — A  boy,  engaged  as  a 
"  clamper "  m  a  colliery,  got  into  one  of  a 
number  of  empty  tubs,  which  were  being  hauled 
by  an  endless  chain,  to  get  to  his  place  of  work — 
about  a  mile  from  the  pit  shaft.  To  ride  in  such 
a  manner  \\as  contrary  to  the  rules  of  the  colUery 
and  subjected  an  offender  to  a  fine.  Notwith- 
standing the  rule  the  boys  did  ride  in  the  tubs 
whenever  they  could  do  so  without  being  found 
out.  While  riding  in  one  of  the  tubs,  the  boy's 
head    came    in   contact    with   the    roof   and    he 


sustamed  fatal  injuries: — Held,  that  the 
accident  did  not  arise  out  of  the  ^^•orkman's 
employment. 

Decision  of  the  C.A.  (4  B.  43)  affirmed. 

Barnes  v.  Nunnery  Colliery  Co.,  Lem., 
(1911)  .56  Sol.  Jo.  159— H.L. 


1.54.  Breach  of  Employers'  Regulations — Climb- 
ing on  Train  in  Motion  for    Own  Purposes.] — 

A  workman  proceeding  to  his  home  by  a 
route  that  he  was  permitted  to  use  in  going  to 
and  from  his  work  committed  a  breach  of  his 
employers'  regulations  by  attempting  to  get  on 
a  moving  train  in  order  to  be  carried  up  an 
incline  which  w as  on  the  way  to  his  home.  He 
fell  and  w  as  killed  : — Held,  that  the  w  orkman 
was  needlessly  and  improperly  exposing  himself 
to  risk  by  his  act ;  that  the  accident  w  hich 
occurred  to  him  did  not  ""  arise  out  of  and  in 
the  course  of "  his  employment  ;  and  that 
therefore  his  employers  were  not  liable  to  pay 
his  dependants  compensation. 

Decision  of  C.A.  ((1910)  102  L.  T.  632  ;  3  B. 
339)  affirmed. 

Pope  v.  Hxlls  Plymouth  Co.,  Lem.,  (1911) 
105  L.  T.  678- H.L. 


155.  Accident  while  Attempting  to  Enter  Cart 
to  Return  from  Work — No  Right  to  Use  Cart.] 
• — A  casual  labourer,  employed  on  different 
farms  belonging  to  the  respondent,  having 
finished  his  work  at  one  farm,  was  proceeding 
to  another  farm,  about  two  miles  distant  by 
road,  close  to  which  the  respondent  lived,  for 
the  purpose  of  receiving  lus  day's  pa}-  and  to 
enquu-e  about  the  w  ork  for  next  day.  Finding 
an  empty  cart  belonging  to  the  respondent 
returning  to  the  same  farm  he  attempted  to  get 
into  it,  and  while  so  doing,  the  horse  started, 
and  he  was  thrown  out  of  it  and  sustained 
injuries.  The  respondent's  workmen  not 
unfrequently  returned  in  such  an  empty  cart, 
and  this  fact  was  known  to  the  respondent  :— 
Held,  that  it  was  no  part  of  the  labourer's  con- 
tract of  service  that  he  should  travel  to  his 
employer's  farm  by  a  cart,  whereby  he  added 
unnecessarily  to  the  risk  of  his  employer,  and 
that  therefore  he  was  not  entitled  to  com- 
pensation. 

Parker  v.  Pont,  (1911)  105  L.  T.  493— C.A. 


156.  Sphere  of  Employment — Serious  and 
Wilful  Misconduct — Arising  Out  of  the  Employ- 
ment.]— The  deceased  workman  was  a  coUier 
and  was  employed  with  another  man  to  drill 
a  hole  from  above  into  a  stall  below  to  let  out 
the  gas  in  the  stall.  The  entrance  to  the  stall 
below  had  been  blocked  with  board  to  show  that 
it  was  unsafe  to  enter.  The  drill  had  been 
driven  some  time  without  reaching  the  stall, 
and  the  deceased  asked  an  overman  if  he  might 
go  into  the  stall  from  below  in  order  to  judge  from 
the  sound  if  the  drill  was  being  driven  in  the 
right  direction,  and  the  overman  forbade  him 
to  do  so.  Notwithstanding  this,  the  deceased 
entered  the  stall  and  was  suffocated  by  the  gas  : 
—Held  (Cozens-Hardy,  M.R.,  and  Kennedy, 
L.J.  ;  Buckley,  L..J.,  dissenting),  that  the 
accident  arose  out  of  and  in  the  course  of  the 
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employment,    and   that    the   dependants     were 
entitled  to  compensation. 

Harding  v.  Brynddtt  Colliery  Co.,  (1911) 

80  L.  J.  K.B.   1052  ;    [1911]  2  K.B.  747  ; 

105  L.  T.  54  ;   27  T.  L.  R.  500  ;  55  Sol.  Jo. 

599  ;  4  B.  269— C.A. 

157.  Workman  Left  in  Charge  of  Cages  of 
Lions — Killed  while  Endeavouring  to  Drive  an 
Escaped  Lion  back  into  Cage.] — A  workman 
was  employed  by  a  lion  tamer  to  look  after 
baggage,  clean  out  lion  cages,  and  generally 
make  himself  useful,  but  it  was  no  part  of  his 
duty  to  feed  the  hons.  One  afternoon  the  work- 
man was  left  in  sole  charge  of  the  cages  of  lions, 
with  orders  to  see  that  no  harm  came  to  them 
or  anyone  else  by  reason  of  their  fierceness. 
One  of  the  Hons  got  out  of  a  cage  and  into  a 
dressing-room,  but  there  was  no  evidence  to 
show  how  this  happened.  The  workman  went 
into  the  dressing-room  and  tried  to  drive  the 
lion  back  into  the  cage,  when  the  lion  turned 
on  him  and  killed  him.  In  a  claim  by  the 
workman's  dependants  against  the  employer 
under  the  Workmen's  Compensation  Act,  1906, 
the  County  Court  Judge  dismissed  the  claim, 
being  of  opinion  that  the  facts  were  consistent 
only  with  the  deceased  having  interfered  with 
the  lion  for  some  purpose  of  his  own,  there 
being  no  evidence  to  support  the  theory  that 
the  lions  had  fought  or  that  the  deceased  had 
acted  otherwise  on  an  emergency  : — Held,  that 
as  the  deceased  had  been  left  in  charge,  it  was 
his  duty  to  try  to  get  the  lion  back  into  the 
cage,  and  that  as  he  was  killed  in  the  discharge 
of  that  duty  the  accident  arose  "  out  of  and 
in  the  course  of  his  employment." 

Hapelman  v.  Poole,  (1908)  25  T.  L.  R.  155  ; 
2  B.  48— C.A. 

158.  Workman  Engaged  in  Ship's  Hold — Seen 
to  Climb  out  of  Hold  apparently  in  Great  Pain — 
Marks  on  Ribs — Pneumonia — Death.] — A  work- 
man, who  was  employed  to  pick  up  cotton  waste 
lying  about  the  decks  of  a  ship,  was  in  a  healthy 
condition.  Two  hours  after  having  been  sent 
to  work  in  a  certain  hold  of  the  ship  he  was 
seen  to  climb  out  of  the  hold,  apparently  in 
great  pain.  After  being  sent  home  he  was 
medically  attended,  and  marks  were  found  on 
his  ribs.  After  an  interval  of  three  days  he 
developed  pneumonia,  from  which  he  died. 
The  workman's  doctor  was  of  opinion  that  the 
pneumonia  was  attributable  to  the  injury  to 
the  sides : — Held,  that  there  was  evidence 
sufficient  to  justify  the  County  Court  Judge  in 
holding  that  the  death  was  due  to  personal  injury 
by  accident  arising  out  of  and  in  the  course  of 
the  employment. 

LovELADY    &    Others   v.    Berrie,    (1909) 
2  B.  62— C.A. 

159.  Workman  employed  to  clean  Ship's  Boiler 
provided  with  Return  Railway  Ticket  to  Dock — 
Fall  between  Dock  Wall  and  Ship  while  approach- 
ing Ship — Wages  Commencing  on  Arrival  on 
Ship.] — A  workman  employed  to  clean  a  ship's 
boiler  was  provided  by  his  employers  with  a 
return  railway  ticket  to  the  dock  station,  and 
was  instructed  when  he  was  to  report  himself 
on  the  ship.  The  workman  used  the  raih\ay 
ticket  and  proceeded  to  the  dock.     When  he 


reached  that  part  where  the  ship  was  lying  he 
mistook  the  position  of  the  gangway,  owing  to 
fog,  and  was  injured  by  faUing  between  the 
dock  wall  and  the  ship.  His  day's  wages  would 
have  commenced  from  the  time  when  he  re- 
2:)orted  himself  on  t  ho  ship.  His  employer  had 
no  control  over  the  dock,  ship,  or  gangway. 
The  County  Court  Judge  found  that  the  pre- 
sentation of  the  railway  ticket  was  a  gratuitous 
concession  by  the  employers,  and  that  the 
workman  was  not  bound  to  go  to,  or  return  from, 
his  work  by  rail : — Held,  that  the  accident 
did  not  arise  out  of  and  in  the  coui-se  of  the 
employment. 
Nolan  v.  Porter  &  Sons,  (1909)  2  B.  lOG 
—C.A. 

160.  Ship's  Steward — Returning  on  Board 
Drunk — Accident  in  Boarding.] — A  ship's  steward, 
being  at  liberty  to  do  so,  went  ashore  when 
the  ship  was  unloading  cargo,  and  returned 
about  10  P.M.  the  same  evening,  being  more 
or  less  under  the  influence  of  Uquor.  Instead 
of  using  the  gangway,  as  he  ought  to  have 
done,  he  came  on  board  by  the  cargo  skid, 
in  stepping  from  which  he  slipped  and  fell  into 
the  hold,  and  was  fatally  injured.  According 
to  the  rules,  the  crew  were  forbidden  to  come  on 
board  by  the  cargo  skid,  but  they  often  did  so, 
especially  when  they  wished  to  escape  observa- 
tion : — Held,  that  the  accident  arose  out  of  and 
in  the  course  of  the  steward's  employment, 
notwithstanding  that  he  was  committing  a 
breach  of  discipline  in  using  the  cargo  skid 
instead  of  the  gangway. 

Robertson  v.  Allan  Brotuers  &  Co.,  77 
L.  J.  K.B.  1072  ;  98  L.  T.  821  ;  1  B.  172 
—C.A. 

161.  Seaman  returnin?  to  Ship — One  Foot  on 
Rail  and  other  on  Ladder  leading  to  Deck — 
Fall  over  side  of  Ship.]  —  A  seaman  while 
returning  on  board  his  ship  with  some  pro- 
visions, overbalanced,  and,  falling  between  the 
ship  and  the  wharf,  was  drowned.  The  de- 
ceased man  at  the  time  of  the  accident  had 
crossed  a  gangway  from  the  \\harf  to  the  ship, 
and  had  one  foot  on  the  rail  and  the  other  on  the 
ladder  leading  from  the  rail  to  the  deck  : — 
Held,  that  the  accident  arose  out  of  and  in  the 
course  of  the  deceased  seaman's  employment. 

Canavan  v.  Owners  of  the  S.S. 
"  Universal,"  (1910)  3  B.  355— C.A. 

102.  Fireman  Ashore  for  his  own  Purposes — • 
Permission  —  Returning  to  Ship  —  Fall  from 
Ladder  into  Sea.] — A  fireman  employed  on  a 
steamship  Ij'ing  alongside  a  quay  in  South 
Brooklyn  Harbour  went  ashore  in  the  evening 
w  ith  four  other  members  of  the  crew  for  his  own 
purposes  to  buy  necessaries  not  provided  by  the 
shipowners.  They  made  their  purchases  at 
stores  authorised  by  their  employers  and  then 
visited  a  beer  shop,  and  returned  to  the  ship 
some  time  after  midnight.  The  mode  of  access 
to  the  ship  was  an  ordinai'V  wooden  ladder,  the 
upper  part  of  which  was  fastened  by  a  rope  to 
the  ship's  rail,  the  lower  part  being  loosj  and 
resting  upon  the  quay.  Whilst  climbing  the 
ladder  the  fireman  fell  into  the  sea  and  was 
drowned  -.—Held  (Lord  Macnaghten  and  Lord 
Mersey  dissenting),  that  tlie  man  died  from  an 
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accident  arising  out  of  and  in  the  course  of  his 
employment. 

Per  Lord  Loreburn,  L.C.  :  An  accident  befalls 
a  man  "  in  the  course  of "  his  employment, 
if  it  occurs  ^^•hile  he  is  doing  what  a  man  so 
employed  may  reasonably  do  within  a  time 
during  which  he  is  employed,  and  at  a  place 
where  he  may  reasonably  be  during  that 
time. 

Decision  of  C.A.  (78  L.  J.  K.B.  463  ;    [1909] 

1  K.B.  417  ;    100  L.  T.  164  ;    25  T.  L.  R.  202  ; 

2  B.  87)  reversed. 

Moore  v.  Manchester  Liners,  Lim..  (1910) 

79  L.  J.  K.B.  1175;  [1910]  A.C.  498: 
103  L.  T.  226 ;  26  T.  L.  R.  618  ;  54  Sol. 
Jo.  703;  3  B.  .527;  48  Sc.  L.  R.  709— 
H.L.  (E.). 

163.  Seaman  on  Shore  with  leave  Retixrning 
to  Ship — Accident  not  found  to  have  Occurred 
while  Boarding.] — A  seaman,  who  had  been  on 
shore  by  permission,  in  returning  to  the  ship 
had  reached  the  gangway  leading  thereto. 
The  gangway  slipped  and  he  fell  into  the  A\ater 
and  was  drowned  : — Held,  that  the  accident 
arose  out  of  and  in  the  course  of  the  employment. 

The  principles  on  Mhich  Moore  v.  Manchester 
Liners,  Lim.  (No.  162  supra),  was  decided, 
considered  and  applied. 

Leach   v.    Oakley,    Street   &   Co.,    (1910) 

80  L.  J.  K.B.  313;  [1911]  1  K.B.  523; 
103  L.  T.  778 ;  27  T.  L.  R.  124  ;  55  Sol. 
Jo.  124  ;  4  B.  91— C.A. 

104.  Seaman  on  Shore  with  Leave — Returning 
to  Ship — Accident  not  Proved  to  have  Occurred 
while  Boarding.] — A  sailor,  having  been  absent 
on  leave,  was  returning  to  his  ship,  when  he 
fell  into  the  water.  There  was  no  evidence 
whether  he  had  ever  reached  the  gangwa}^ 
which  led  from  the  ^^'harf  to  the  ship  and  was 
^^'ell  lighted : — Held,  that  the  accident  arose 
in  the  course  of,  but  not  out  of  the  employment, 
and  that  no  compensation  was  pavable. 

Decision  of  the  C.A.  (80  L.  J.  K.B.  313; 
[1911]  1  K.B.  523  ;  103  L.  T.  778  ;  27  T.  L.  R. 
124  ;   55  Sol.  Jo.  124  ;   4  B.  91)  affirmed. 

Kitchenham  v.  "  Johannesburg  "  Steam- 
ship, (1911)  80  L.  .L  K.B.  1102;  [1911]  A.C. 
417  ;  105  L.  T.  118  ;  27  T.  L.  R.  .504  ;  55 
Sol.  Jo.  599  ;    4  B.  311— H.L. 

165.  When  Employment  Begins  —  Newly 
engaged  Farm  Servant — Acci^'.cnt  during  Journey 
to    Farm   in  Wagon   belonging   to  Farmer.] — A 

shepherd  newly  engaged  by  a  farmer  was  killed 
by  falling  from  a  wagon  which  had  been  sent 
by  the  farmer  to  the  shepherd's  home,  situate 
several  miles  from  the  farm,  for  the  purpose  of 
conveying  him  with  his  family  and  furniture 
to  the  cottage  that  he  was  to  occupy  during 
his  employment : — Held,  ( 1 )  that  although 
there  was  a  contract  of  service  between  the 
farmer  and  the  shepherd,  the  employment  of 
the  latter  did  not  commence  when  he  left  his 
home  in  the  wagon  belonging  to  the  farmer, 
but  would  have  commenced  at  the  earUest 
period  of  time  when  he  would  have  entered  on 
his  duties  as  a  shepherd  if  he  had  not  met  with 
the  accident  which  caused  his  death ;  (2)  there- 
fore, that  the  accident  did  not  arise   "  out  of 


and  in  the  course  of  the  employment  "  of  the 
deceased. 

Whitbread  v.  Arnold,  (1908)  99  L.  T.  103  ; 
1  B.  317— C.A. 

166.  Seaman    Missed    while     on    Duty.] — A 

seaman  who  was  on  deck  in  pursuance  of  his 
duty  was  missed  and  never  seen  again.  It 
appeared  that  on  the  previous  evening  he  had 
complained  of  being  ill  and  had  been  supplied 
with  medicine  before  going  on  watch  : — Held, 
that  there  was  evidence  from  which  the  Court 
could  draw  the  inference  that  the  accident 
causing  the  death  of  the  seaman  arose  out 
of  and  in  the  course  of  his  employment. 

Decision  of  C.A.  ((1910)  102  L.  T.  270; 
26  T.  L.  R.    276  ;  3  B.  152)  affirmed. 

Owners  of  Ship  "  Swansea  Vale  "  v.  Rice, 

(1911)  104   L.  T.   658;  27  T.  L.  R.  440; 

55  Sol.  Jo.  497  ;    4  B.  298 ;   48  Sc.  L.  R. 

1095— H.L. 

167.  Act  clearly  Dangerous  and  Unneces- 
sary for  Performance  of  Duty.] — A  railway 
stoker  was  bj^  mistake  paid  the  wages  of 
another  man.  Seeing  the  proper  recii^ient  of 
the  wages  on  an  engine,  the  stoker  left  his 
own  engine  and  went  over  to  the  engine  of  the 
other  man  in  order  to  hand  him  over  his  wages. 
The  engine  was  travelling  at  a  speed  of  about 
five  miles  an  hour,  and  the  stoker  attempted 
to  get  on  to  it  by  seizing  the  rails  at  the  side. 
While  so  attempting  he  missed  the  step  up  to 
the  cabin  and  received  injuries  to  his  foot : — 
Held,  that  the  stoker's  attempt  to  board  the 
engine  was  not  done  by  him  as  any  Y>a,rt  of  his 
employment  and  that  therefore  the  accident 
did  not  arise  out  of  and  in  the  course  of  his 
employment. 

Williams  v.  Wig  an  Coal  &  Iron  Co.,  Lim., 
(1909)  3  B.  65— C.A. 

168.  Workman  Injured  while  Assaulting 
Fellow- Workman.] — The  applicant,  who  worked 
at  a  colliery,  seeing  a  fellow-workman  about 
to  pass  him  dehberatcly  pushed  him,  with  the 
result  that  in  trying  to  prevent  himself  falling 
over  a  moving  rope  the  workman  threw  his 
hands  up,  and  a  hammer  which  he  was  canying 
struck  the  apj^licant  in  the  left  eye: — Held, 
that  the  accident  did  not  arise  out  of  and  in  the 
course  of  the  applicant's  employment. 

Shaw   v.    Wigan   Coal   &   Iron   Co.,   Lim., 
(1909)  3  B.  81— C.A. 

169.  Boy  in  Charge  of  Machine  Playing  with 
Pinion  Wheels  Contrary  to  Orders.] — The  appU- 
cant,  a  boy  who  had  charge  of  the  handle 
of  a  machine,  had  instructions  not  to  lift  a 
certain  cover  or  touch  the  pinion  wheels  beneath 
it.  Contrary  to  order  the  applicant  removed 
the  cover  and  played  with  the  pinion  wheels  ; 
\\  hilc  so  doing  his  hand  was  caught  in  the  wheels 
and  a  portion  of  one  of  his  fingers  was  torn  off : — 
Held,  that  the  accident  did  not  arise  out  of  and 
in  the  course  of  the  employment. 

FuRNiss  V.  Gartside  &  Co.  (of  Manchester), 
Lim.,  (1910)  3  B.  411— C.A. 

170.  Workman  Injured  while  Acting  in  Dis- 
obedience to   Orders.] — It   was   no   part  of   the 
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duties  of  an  attendant  at  a  power-house  to 
touch  the  switchboard,  and  he  had  received 
express  orders  against  doing  so.  AVhile  dusting 
the  switchboard  he  fell  against  the  live  gear 
and  was  severely  injured : — Held,  that  the 
accident  did  not  arise  out  of  his  employment. 
Jenkinsox  v.  Harrison,  Ainslie  &  Co., 
LiM.,  (1911)  4  B.  194— C.A. 

171.  Machine-hand  trying  to  Work  Machine 
she  was  Not  Employed  to  Work.] — A  girl  ^ho 
was  engaged  to  worlc  a  sack-sewing  machine, 
and  that  kind  of  machine  onlj',  desired  to 
ascertain  Avhether  she  could  work  a  bobbin 
machine.  She  went  to  another  part  of  the 
factory  and  proceeded  to  try  to  work  one,  and 
while  doing  so  scratched  her  hand  on  part  of 
the  machine,  and  subsequently  died  from 
blood-poisoning : — Held,  that  the  accident  did 
not  arise  out  of  the  employment. 

Per  Cozens-Hardy,  M.R. :  "  I  think  it  would 
be  most  dangerous  to  hold  that,  merely  because 
an  accident  to  a  factory  hand  took  place  within 
the  limits  of  the  factory,  the  employers  are 
necessarily  liable  to  pay  comp^nsntion." 

Cronin  v.  Silver,  (1911)  4  B.  221— C.A. 

172.  Workman  Injured  whils  doing  some  Work 
which  he  was  Not  Employed  to  do.] —  A  boy, 
A\hose  work  it  was  to  pieec  broken  ends  of 
yarn  in  a  spinnmg  factory,  attempted  to  clean 
the  machinery  while  in  motion,  and  was  injured. 
The  County  Court  Judge  fountl  that  the  boy  was 
not  employed  to  clean  the  machinery : — Held, 
that  the  accident  did  not  arise  out  of  the  em- 
ployment. 

Naylor  v.  Musgrave  Spinning  Co.,  Levi., 
(1911)  4  B.  286— C.A. 

173.  Accident  to  Workman  Engaged  to  Clean 
Machine — Machine  set  in  Motion  by  Larking.] — 
A  A  workman,  who  was  engaged  cleaning  a 
machine  which  was  at  rest,  accidentally  started 
it  as  the  result  of  larking  \\ith  another  ^\■orkman, 
and  sustained  injuries  thereby  : — Held,  that  the 
accident  did  not  arise  out  of  the  employment. 

Cole  v.  Evans,  Son,  Lescher  &  Webb,  Lim., 
(1911)  4  B.   138— C.A. 

174.  Employment  Ended — Further  Employ- 
ment Promised — Accident  on  Way  to  Further 
Employment.]  —  The  aiiplieant,  who  by  reason 
of  slackness  of  trade  was  not  at  the  time  of 
the  accident  in  the  regular  employment  of  the 
respondents,  ^\■as  engaged  to  load  a  van  with 
ladders  and  scaifolding.  After  the  loading  was 
completed  the  applicant  inquired  ^\•hether  there 
was  any  more  work  for  him,  and  A\as  informed 
that  if  he  ^\ould  be  at  a  certain  place  when  the 
van  arrived  he  would  be  engaged  to  unload  it. 
While  accompanying  the  van  on  his  bicycle  the 
applicant  was  injured  bj^  accident : — Held,  that 
there  was  no  such  continuous  employment  as  to 
justify  the  County  Court  Judge  in  finding  that 
the  accident  arose  out  of  and  in  the  course  of 
the  applicant's  employment. 

Perry  v.  Anglo-American  Decorating  Co., 
(1910)  3  B.  310— C.A. 

175.  Blood-poisoning  Due  to  Pressure  of  Boot.] 
• — In  proceedings  for  compensation  by  a  work- 


man who  based  his  claim  on  the  ground  of 
incapacit}'  due  to  blood-poisoning  following  on 
a  sore  toe,  the  County  Court  Judge  found  that 
the  toe  was  injured  by  the  pressure  of  a  boot 
which  had  shrunk  and  had  become  too  tight  for 
the  M  orkman  since  the  last  time  of  wearing  : — 
Held,  that  the  County  Court  Judge  ^\■as  right  in 
coming  to  the  conclusion  that  there  was  no 
accident  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906,  and  that  even  as- 
suming there  were  an  accident  it  did  not  arise 
"  out  of  "  the  workman's  emplovment. 
White  v.  SnEErwA.SH,  (1910)  3'B.  382— C.A. 


176.  Canvasser  and  Collector  Going  Rounds  on 
Bicycle — Fatal  Injury  Caused  by  Electric  Car.J^ 
A  canvasser  and  collector  in  the  employ- 
ment of  a  supply  companj',  whilst  going  his 
rounds  on  a  bicycle,  was  knocked  down  by  an 
electric  tramcar  and  fatally  injured.  It  ^\•as 
no  part  of  his  duties  to  ride  a  bicj'cle  for  that 
purpose,  and  although  it  w&a  permitted  it  ^^as 
neither  requu-ed  nor  desired  nor  encouraged  by 
his  employers : — Held,  that  under  the  cir- 
cumstances the  deceased  met  his  death  by  an 
accident  arising  out  of  and  in  the  course  of  his 
employment. 

M'Neice  v.  Singer  Sewing  Machine  Co.  (No. 
206  infra)  approved  and  followed. 

Warner  v.  Couchman   (No.    138    supra)    ex- 
plained. 
Pierce  v.  Provident  Clothing  &  Supply 

Co.,  (1911)  80  L.  J.  K.B.  831  ;  [1911]  1  K.B. 

997  ;  104  L.  T.  473  ;  27  T.  L.  R.  299  ;  55 

Sol.  Jo.  363  ;  4  B.  243— C.A. 

See  also 
Serious  and  Wilful  Misconduct,  No.  743. 


(B)  Scottish  Cases. 

1897  Acf^,  ,   .,. 

1906  Aclj  ^'^^-  ^  ^^^• 

177.  Arising  out  of  and  in  the  Course  of  the 
Employment — Law  or  Fact.] — A  workman  was 
employed  by  a  corporation  in  their  cleansing 
department  in  carting  manure  to  their  refuse 
despatch  works.  He  entered  the  works,  and 
was  proceeding  to  certain  "  tips  "  bj'  which 
manure  was  discharged  into  railway  trucks  at 
a  siding  in  the  works.  While  waiting  for  hie 
turn  he  sat  down  upon  a  protecting  bar  which 
was  placed  along  certain  tanks,  and,  the  bar 
having  broken,  he  fell  into  a  tank  and  sustained 
injuries  which  resulted  in  his  death.  While 
standing  at  the  bar  he  was  near  enough  to  his 
cart  to  have  full  control  of  the  hoi'se.  In  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1897,  the  Sherilf  found  in  fact  that  the 
accident  to  the  deceased  workman  was  one 
"arising  out  of  and  in  the  course  of  his  employ- 
ment." The  Sheriff  refused  to  state  a  case  for 
appeal : — Held,  that  the  Sheriff  was  right,  in 
respect  that  it  was  a  question  of  fact  and  not 
of  law. 

Henderson    v.    Corporation    of    City    of 

Glasgow,  (1900)  37  Sc.  L.  Pv.  857  ;    2  F. 

1127  ;   8  S.  L.  T.  118— Ct.  of  Sess. 
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178.  Workman  Found  Killed  where  Probably 
Performing  Duty — Onus  of  Proof  that  Accident 
Arose  out  of  and  in   Course  of  Employment  ] — 

Wliile  it  is  true  that  a  person  claiming  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  must  prove  that  the  accident  in 
respect  of  which  compensation  is  claimed  arose 
out  of  and  in  the  course  of  the  injured  person's 
employment,  still  the  onus  of  proof  may  some- 
times be  shifted  on  to  the  employer  who  disputes 
the  claim,  especially  when  it  is  preferred  by  a 
dependant  of  a  workman  who  has  been  killed, 
and  whose  evidence  is  therefore  not  available. 
If  in  such  a  case  facts  are  proved  from  which 
the  natural  and  reasonable  inference  is  that 
the  accident  happened  while  the  deceased  was 
engaged  in  his  employment,  it  falls  upon  the 
employer  if  he  disjiutes  the  claim  to  prove  that 
the  contrary  was  the  case. 

Accordingly  where  a  station  policeman  was 
found  mortally  injured  by  an  engine,  on  a 
railway  siding  where  his"  duties  might  naturally 
and  reasonably  have  taken  him, — Held,  in  the 
absence  of  any  facts  indicating  the  contrary, 
that  he  had  been  injured  in  "an  accident  arising 
out  of  and  in  the  course  of  his  employment  "  in 
the  sense  of  the  Act. 

Grant  v.  Glasgow  &  South-Westeen  Rail- 
way Co.,  (1907)  45  Sc.  L.  R.  128  ;  [1908] 
S.C.  187;  15  S.  L.  T.  585;  1  B.  17— 
Ct.  of  Sess. 

179.  Workman  Interrupting  Work  to  Assist 
Superior  Workman — Negligent  Act  while  so 
Assisting.] — A  workman,  D.,  was  employed  by 
the  respondents  in  their  engineering  works 
as  a  boiler-maker's  assistant,  and  it  was  his  duty 
to  assist  another  workman,  J.,  in  any  work  in 
which  the  latter  might  be  engaged.  Close  to 
the  place  where  they  were  working  were  two 
furnaces,  above  which  was  a  tank  containing 
water.  As  they  observed  the  tank  to  be  leaking, 
J.  went  up  to  the  tank  to  examine  what  was 
wrong,  using  an  iron  ladder,  which  was  the 
proper  means  of  access.  D.,  without  receiving 
any  directions  from  J.,  endeavoured  to  reach 
the  tank  for  the  same  purpose,  but  used  a  tem- 
porary wooden  ladder,  wloich  was  not  intended 
for  the  purpose,  and  by  using  which  he  put  him- 
self into  a  position  of  great  danger,  and  in  con- 
sequence met  with  an  accident  which  caused  his 
death : — Held,  that  the  accident  was  one 
"arising  out  of  and  in  the  course  of "  his  employ- 
ment within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897. 

DuHHAM  V.  Beown  Bkos.  &  Co.,  LiM.,  (1898) 
36  Sc.  L.  R.  190 ;  1  F.  279  ;  6  S.  L.  T. 
239— Ct.  of  Sess. 

180.  Shot-train  Lighted  by  Miner— Miss-fire — 
Shot  Explodes  while  Miner  Examining  Same — 
Non-observance  of  Special  Rule  of  Mine.] — The 
pursuer,  a  miner,  having  lighted  the  train  in 
order  to  fire  a  shot,  and  the  shot  not  ha\'ing 
exploded,  after  an  interval  of  six  minutes 
returned  to  examine  the  shot-hole,  and  while 
so  engaged  the  shot  went  off,  whereby  he  suffered 
serious  injury.  One  of  the  special  rules  of  the 
mine  prohibited  any  person  entering  the  place 
where  a  shot  was  lighted  until  after  the  lapse  of 
thirty  minutes,  if  the  shot  failed  to  explode.  It 
■was  not  proved  that  the  pursuer  was  aware  of 


this  special  rule,  and  it  appeared  from  the  evi- 
dence that  the  rule  was  not  generally  observed 
in  the  pit  : — Held,  that  the  pursuer  was  entitled 
to  compensation,  as  (1)  the  accident  had  "  arisen 
out  of  and  in  the  course  of  "  his  employment,  and 
(2)  his  ignorance  of  the  rule  did  not  amount  to 
serious  and  M'ilful  misconduct. 

M'NicoL  V.  Speies,  Gibb  &  Co.,  (1899)  36 

Sc.  L.  R.  428  ;     1  F.  604  ;    6  S.  L.  T.  353 

— Ct.  of  Sess. 

181.  Engine-driver  proceeding  to  Goods  Shed 
to  Report  himself — Walking  along  Line.] — An 
engine-driver,  who  had  been  relieved  from 
his  active  duty  by  another  servant  of  the  rail- 
\\"ay  company,  when  his  engine  was  standing 
on  a  branch  line  at  a  short  distance  from  the 
F.  station,  proceeded  along  the  line  to  that 
station,  and  while  doing  so  was  overtaken  by 
a  train  and  killed.  It  was  proved  that  it  was  the 
duty  of  the  driver  to  report  himself  at  the  goods 
shed  at  the  F.  station,  and  there  to  obtain  a  pass 
to  enable  him  to  travel  to  his  home  in  P.  During 
his  transit  home  he  received  overtime  wages. 
It  was  also  proved  that  for  a  considerable  dis- 
tance from  the  place  where  his  engine  stood  to 
the  F.  station  there  was  no  way  available 
except  the  railway  line,  and  that  if  the  driver 
had  adopted  the  alternative  route  for  the  latter 
part  of  the  journey,  he  would  have  had  to  pass 
through  a  gate  wliich  was  often  locked.  He 
was  proceeding  on  the  four-foot  way  when  he 
was  knocked  down  by  the  train  : — Held,  (1) 
that  he  was  "  in  the  course  of  his  employment," 
and  (2)  that  he  had  not  been  guilty  of  serious 
and  wilful  misconduct,  and  accordingly  that  his 
representatives  were  entitled  to  compensation 
under  the  Act  of  1897. 

Todd  v.  Caledonian  Railway  Co.,  (1899) 
36  Sc.  L.  R.  784 ;  1  F.  1047 ;  7  S.  L.  T.  85— 
Ct.  of  Sess. 

182.  Horse  attached  to  Lorry  Suddenly  Starting 
— Endeavour  by  Driver  to  Stop  it.] — A  carter  in 
the  employment  of  a  railway  company  was 
waiting  at  a  goods  station  belonging  to  his 
employers  when  his  horse  for  some  unexplained 
cause  started  and  went  round  to  the  right,  with 
the  result  that  the  carter,  while  endeavouring 
to  stop  it,  was  crushed  between  his  own  and 
another  lorry  and  killed  : — Held,  that  the  acci- 
dent "  arose  out  of  and  in  the  course  of  "  the 
deceased's  employment  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897. 

Devine  v.  Caledonian  Railway  Co.,  (1899) 
36  Sc.  L.  R.  877;  1  F.  1105;  7  S.  L.  T.  99— 
Ct.  of  Sess. 

183.  Girl  in  Disobedience  of  Orders  Stepping 
across  opening  in  Threshing  Mill — Not  for  Purposes 
of  Employer.] — A  farm  servant  was  employed  on 
the  platform  of  a  steam  threshing  machine,  her 
duty  being  to  pass  the  sheaves  to  the  millman. 
She  was  especially  directed  to  remain  at  her 
place,  and  was  warned  of  the  danger  of  moving 
about.  Notwithstanding,  in  the  absence  of 
the  millman,  she  attempted  to  step  across  the 
opening  into  the  mill  through  which  the  machin- 
ery was  fed  with  sheaves,  as  she  wished  to  speak 
to  a  girl  on  the  other  side.  In  crossing  the 
opening  her  foot  slipped  in  and  her  leg  was  cut 
off : — Held,    that    the    accident    was    not    one 


ARISING  OUT  OF  AND  IN  THE  COURSE  OF  EMPLOYMENT  (S.)     33 


arising  out  of  and  in  the  course  of  employment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897. 

Callaohanv.  Maxwell,  (1900)  37  Sc.  L.  R. 

313;     2  F.  420;     7  S.  L.  T.  339— Ct.  of 

Sess. 

184.  Accident  Happening  while  Acting  in 
Disobedience  to  Orders.] — Some  boys  employed 
in  a  steel  manufactory  were  allowed  an  interval 
between  two  jobs.  During  tliis  interval  the 
boys,  or  some  of  them,  set  in  motion  some 
wagons  on  an  inchned  line  of  rails  in  the  steel 
yard,  and  one  of  the  boys  was  killed  in  en- 
deavouring to  sprag  the  moving  wagons. 
The  boy  who  was  killed  and  the  other  boys  had 
no  occasion  to  go  near  the  wagons,  and  had 
been  repeatedly  warned  against  doing  so  : — 
Held,  (1)  that  the  accident  did  not  arise  "out 
of"  the  boy's  employment  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897  ; 
and  (2)  that  it  was  attributable  to  his  "serious 
and  wilful  misconduct  "  within  the  meaning  of 
the  Act. 

Lanarkshire  Steel  Co.,  Lim.  v.  Powell, 
(1904)  42  Sc.  L.  R.  231  ;  6  F.  1039;  12 
S.  L.  T.  656— Ct.  of  Sess. 

185.  Assisting  a  Fellow-Servant  of  a  Higher 
Grade  in  an  Emergency.] — A  workman  was 
engaged  as  a  labourer  in  a  steam-joinery,  his 
duty  being  to  carry  wood  from  the  machine-men 
to  the  joiners  and  to  clean  and  sweep  up  the 
floor  of  the  machine-room.  A  belt  in  connection 
with  one  of  the  machines  became  loose,  and  he 
went,  without  being  asked  to  do  so,  to  assist 
the  machine-man  in  replacing  the  belt  upon 
the  shaft.  At  the  request  of  the  machine-man 
the  workman  ascended  a  ladder  to  try  and 
replace  the  belt,  and  his  arm  being  caught  in 
the  belt  he  was  drawn  up  into  the  shaft  and 
sustained  fatal  injuries.  It  was  admitted  that 
had  a  foreman  been  present  he  might  have 
ordered  the  woi'kman  to  do  this  act,  but  no 
other  person  had  authoi'ity  to  order  him  to  do 
so  : — Held,  that  the  accident  was  one  arising 
out  of  and  in  the  course  of  employment  in  the 
sense  of  the  Workmen's  Compensation  Act, 
1897,  and  that,  accordingly,  compensation  was 
recoverable  in  respect  thereof. 

M'QuiBBAN  V.  Menzies,  (1900)  37  Sc.  L.  R. 
526  ;  2  F.  732  ;  7  S.  L.  T.  432— Ct.  of  Sess. 

186.  Workman  doing  Work  Outwith  Scope  and 
Time  oi  his  Ordinary  Duties  under  Voluntary 
Arrangement  with  Fellow-Workman — Cases  of 
Emergency.] — A  county  council  were  repairing 
a  road  by  means  of  a  steam  roller,  the  hour 
for  the  daily  commencement  of  operations 
being  7  a.m.  The  engine-man,  who  otherwise 
would  have  had  to  come  on  duty  before  that 
hour,  for  his  private  convenience  arranged 
with  a  surfaceman,  one  of  his  fellow-workmen, 
that  the  latter  should  do  the  work  of  breaking 
up  the  engine's  fire  and  getting  up  steam.  The 
work  for  which  the  surfaceman  was  employed 
by  the  county  council,  and  which  did  not 
begin  until  7  a.m.,  was  to  sweep  and  put  "  blind- 
ing "  on  the  road  while  it  was  being  rolled.  He 
was  accidentally  injured  while  getting  down 
from  the  engine  before  7  a.m.  : — Held,  that 
the  accident  did  not  arise  out  of  and  in  the 


course  of  his  employment  in  the  sense  of  the 
Workmen's  Compensation  Act,   1897. 

Lord  M'Laren'.s  stntement,  in  Menzies  v. 
M'Quibban  (No.  185  supra),  of  the  law  applic- 
able to  the  case  where  a  workman  is  injured 
while  doing  something  outwith  the  strict  scope 
of  his  employment  in  a  case  of  emergency, 
approved. 

M'Allan  v.  Perthshire  County  Council, 
Western  District,  Dunblane,  (1906) 
43  Sc.  L.  R.  592 ;  8  F.  783  ;  14  S.  L.  T. 
36— Ct.  of  Sess. 

187.  Weighing  Clerk  and  Book-keeper  Helping 
to  Uft  Machinery  to  be  Weighed — Emergency.] — 
The  duty  of  a  workman  employed  as  clerk 
and  book-keeper  was  to  weigh  articles  which  it 
was  the  duty  of  others  to  carry  to  the  weighing- 
machine  : — Held,  that  an  accident  which  caused 
personal  injury  to  him  while  engaged  in  helping 
to  carry  a  heavy  piece  of  metal  work  to  the 
weighing-machine,  was  an  accident  "  arising 
out  of  and  in  the  course  of  "  the  employment 
in  the  sense  of  the  Workmen's  Compensation 
Act,  1897. 

GosLAN  V.  James  Gillies  &  Co.,  (1906)  44 

Sc.  L.  R.  71  ;   [1907]  S.  C.  68  ;    14  S.  L.  T. 

466— Ct.  of  Sess. 

1S8.  Workman  Killed  while  Voluntarily  At- 
tempting to  Rescue  Fellow- Workman.]  —  A 
steamship  was  being  moored  to  a  quay  in  a 
dock  discharging  her  cargo  by  cranes  from  the 
forehold,  mainhold,  and  afterhold,  under  the 
superintendence  of  a  stevedore  who  had  con- 
tracted with  the  owners  to  unload  the  vessel. 
Tn  his  employment  were  a  number  of  labourers, 
each  of  whom  was  appointed  to  work  in 
connection  with  one  of  the  holds,  either  on 
board  the  vessel  or  on  the  quay.  A.,  who  was 
employed  on  the  quay  to  remove  cargo  dis- 
charged from  the  afterhold,  and  who  did  not 
require  in  the  performance  of  his  duty  to  go 
on  board  the  vessel,  was  informed  by  a  fellow- 
employee  that  one  of  the  workmen  employed 
in  the  forehold  was  i5ang  there  in  an  unconscious 
condition.  A.  immediately  boarded  the  vessel, 
offered  to  attempt  a  rescue,  and  was  lowered 
into  the  forehold,  where  both  he  and  the  man 
he  had  attempted  to  rescue  were  suffocated  by 
carbonic  acid  gas.  A.  acted  without  instructions 
from  and  without  the  knowledge  of  the  steve- 
dore, who  had  already  gone  in  search  of  rescue 
appliances  : — Held,  that  A.  met  his  death  by  an 
accident  arising  out  of  and  in  the  course  of  his 
employment  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897 — diss.  Lord 
Kyllachy,  who  was  of  opinion  that  his  death  was 
not  due  to  an  "  accident." 

London     &     Edinburgh      Sheppino      Co. 

V.   Brown,    (1905)    42    Sc.     L.    R.    357; 

7   F.     488;      12    S.    L.    T.    694— Ct.    of 

Sess. 

189.  Injury  Caused  by  Horseplay  of  Fellow- 
Workman.]— A  blacksmith  in  the  employment 
of  a  firm  of  shipbuilders  at  their  works,  while 
working  at  his  anvil,  was  knocked  over  and 
injured  by  two  of  his  fellow-workmen  who 
were  engaging  in  horseplay  : — Held  (diss.  Lord 
Moncrieff),  that  the  accident  was  not  one 
"  arising    out    of    and     in    the    course    of " 
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the    workman's  employment  within  the  mean- 
ing    of    the    Workmen's    Compensation    Act, 
1897. 
The  London  &  Glasgow  Engineering  and 
Iron  Shipbuilding  Co.,  Lim.  v.  Falconer, 
(1901)   38  Sc.   L.   R.   381;    3   F.   564;     8 
S.  L.  T.  430— Ct.  of  Sess. 

190.  Accident  Caused  by  Act  of  Fellow- 
Workman     Outside    his     Employment.] — B.,     a 

"  drawer  "  in  a  mine,  had  brought  a  hutch  to 
his  working-place.  S.  and  P.,  also  "  drawers," 
were  taking  an  empty  hutch  to  their  working- 
place,  S.  driving  the  horse  and  P.  sitting  on 
the  back  of  the  hutch,  and  on  passing  B.'s 
working-place  they  took  possession  of  his  hutch 
and  carried  it  away  with  them,  P.  holding  it 
with  his  hands  while  he  continued  to  sit  in 
the  other  hutch.  B.  pursued  them  and  took 
up  a  prop  of  wood  and  pushed  it  against  P.  to 
make  hira  let  go.  P.  retaliated  by  throwing  a 
handful  of  rubbish  at  loim.  In  avoiding  this 
B.  struck  his  head  against  a  projecting  part  of 
the  narrow  passage  : — Held  (diss.  Lord  Stor- 
month  Darling),  that  the  accident  did  not  arise 
"  out  of  "  his  employment  \vithin  the  mean- 
ing of  the  Workmen's  Compensation  Act, 
1897. 

London  db  Glasgow  Engineering  and  Iron 
Shipbuilding  Co.,  Lim.  v.  Falconer  (No.  189 
supra),  and  Armitage  v.  Lancashire  ct-  Yorkshire 
Railway  Co.  (No.  118  supra)  approved  and 
followed. 

William  Baird  &  Co.,  Lim.  v.  Burley, 
(1908)  45  Sc.  L.  R.  416  ;  [1908]  S.  C.  545; 
15  S.  L.  T.  867  ;    1  B.  7— Ct.  of  Sess. 

191.  Injury  Caused  by  Fellow-Workman  Pull- 
ing  Tool    out    of    Workman's    Hand.]— A.,    a 

workman  in  the  employment  of  a  firm  of  ship- 
builders, was  engaged  in  oiling  the  machine 
at  which  he  was  working  with  a  brush,  which 
he  knew  was  not  the  one  belonging  to  his 
machine.  B.,  another  workman,  to  whose 
machine  the  brush  belonged,  and  who  required 
it  for  his  work,  came  up  and  demanded  it. 
On  A.  asking  him  to  wait  a  moment,  B.  pulled 
the  brush  out  of  A.'s  hand,  and  in  doing  so 
unintentionally  injured  A.  by  drawing  his  hand 
across  the  sharp  end  of  a  piece  of  iron  which 
he  was  carrying,  and  cutting  it : — Held,  that  the 
accident  was  one  arising  out  of  and  in  the  course 
of  the  employment  in  the  sense  of  the  Workmen's 
Compensation  Act,    1897. 

London  d;  Glasgow  Engineering  and  Iron  Ship- 
building Co.,  Lim.  v.  Falconer  (No.  189  supra) 
distinguished. 

M'Intyre  v.  a.  Rodger  &  Co.,  (1903)  41 
Sc.  L.  R.  107;  6  F.  176;  11  S.  L.  T. 
467— Ct.  of  Sess. 

192.  Workman  Climbing  Railing  to  get  to 
Work.] — A  workman  who  was  employed  in 
repairing  a  church,  on  coming  one  morning  to 
his  work  at  the  usual  hour  was  unable  to  unlock 
the  gate  of  the  churchyard  which  surrounded 
the  church.  He  therefore,  in  order  to  get 
access  to  his  work,  climbed  up  on  the  raiUng 
of  the  schoolyard  which  adjoined  the  church- 
yard, and  thence  over  the  churchyard  wall  into 
the  churchyard.  While  cHmbing  up  on  the 
railing  one  of  the  spikes  pierced  his  foot.     This 


injury  caused  tetanus,  from  which  he  died  : — 
Held  (dub.  Lord  Moncrieif),  that  the  accident 
did  not  arise  "  out  of  and  in  the  course  of  his 
employment "  within  the  meaning  of  the 
Workmen's  Compensation  Act,   1897. 

Gibson  v.  Wilson,  (1901)  38  Sc.  L.  R.  450; 
3  F.  661  ;   8  S.  L.  T.  497— Ct.  of  Sess. 

193.  Workman  Using  Hoist  to  Procure  Tools 
Contrary  to  Notice.] — A  workman  in  an  iron 
foundry  was  ordered  to  fill  scrap  iron  into 
barrows.  In  order  to  procure  hand  leathers 
to  equip  himself  for  this  purpose  he  ascended  to 
the  furnace  platform  in  a  hoist,  and  was  killed. 
There  was  a  ladder  which  led  to  the  furnace 
platform,  and  the  workmen  were  forbidden  to 
use  the  hoist  by  a  notice  posted  near  it.  Shortly 
before  the  accident  certain  alterations  on  the 
hoist  had  rendered  it  more  dangerous.  At  the 
time  of  the  accident  the  deceased  had  been  for 
a  fortnight  employed  in  the  foundry,  but  he 
had  previously  worked  there  before  the  altera- 
tions were  made  ujDon  the  hoist.  The  Sheriff 
did  not  find  that  the  workman  knew  of  the 
notice.  It  was  not  proved  that  his  attention 
had  been  specially  directed  to  the  alterations 
in  the  hoist.  All  the  workmen,  in  spite  of  the 
notice,  made  use  of  the  hoist: — Held,  (1)  the 
accident  arose  out  of  and  in  the  course  of  the 
deceased's  employment  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897  ;  and 
(2)  that  the  Sheriff-Substitute  was  right  in 
holding  that  the  fatal  injury  was  not  attributable 
to  "  serious  and  wilfiil  misconduct "  on  the 
part  of  the  deceased. 

FULLERTON,  HODGART  &  BARCLAY  V.  LOGUB, 

(1901)  38  Sc.  L.  R.  738;    3  F.   1006;    9 
S.  L.  T.  152— Ct.  of  Sess. 

194.  Railway  Engine  -  driver  Unnecessarily 
Leaving  Engine  and  Crossing  Lines.] — An  engine- 
driver  having  brought  his  train  into  the  station 
about  10.10  P.M.  was  ordered  to  take  his  engine 
into  a  particular  lye  at  the  station.  Having 
done  so  he  crossed  some  four  or  five  sets  of 
rails  to  ask  A.,  a  traffic  regulator  in  the  employ- 
ment of  the  railway  company,  why  he  had 
been  ordered  to  jrat  his  engine  into  that  parti- 
cular lye.  Thereafter  he  crossed  two  more  sets 
of  rails  to  a  spot  about  twelve  or  thirteen  yards 
further  off  from  his  engine  to  speak  to  B., 
another  employee  in  the  company's  service. 
What  he  had  to  say  to  B.  was  merely  casual 
conversation  lasting  a  moment  or  two,  and 
had  nothing  to  do  with  his  duties  as  engine- 
driver.  His  next  duty  was  to  take  out  a  train 
at  11  P.M.  Immediately  after  leaving  B.,  and 
while  he  was  on  his  way  back  to  his  engine, 
he  was  knocked  down  and  killed  by  an  empty 
train  which  was  being  shunted  : — Held,  that 
the  accident  arose  out  of  and  in  the  course  of 
the  deceased's  employment  within  the  mean- 
ing of  the  Workmen's  Compensation  Act, 
1897. 

GooDLETv.  Caledonian  Railway  Co.,  (1902) 
39  Sc.  L.  R.  759 ;  4  F.  986  ;  10  S.  L.  T. 
203— Ct.  of  Sess. 

195.  Workman  Going  Home  from  Work.] — 
A  workman  who  was  employed  as  a  cinder 
washer  at  a  colliery,  after  having  finished  his 
day's   work   was  going  home   along  a  private 
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and  when  a  hole  has  been  charged  the  explosive 
shall  not  be  unrammed."  While  making  man- 
holes in  a  mine  by  means  of  blasting,  a  brushing 
squad  was  pi'cparing  the  necessary  shots  by 
boring  holes  and  charging  them  with  explosives. 
A  detonator  was  at  the  bottom  of  the  charge, 
and  two  wires  passed  through  the  charge  and 
were  connected  with  the  detonator  for  the 
purpose  of  exploding  the  charge  by  electricity 
from  a  pocket  electric  battery  carried  by  the 
fireman.  After  a  hole  had  been  bored  and  a 
charge  made  ready  to  be  fired,  the  fireman 
appeared  and  asked  whether  the  shot  was 
ready.  A.,  the  brusher  in  charge  of  the  squad, 
stated,  contrary  to  the  fact  and  apparently  for 
fun,  that  it  was  not  ready,  and  the  fireman 
went  away.  As  the  fireman  did  not  return, 
and  when  sent  for  could  not  be  found,  A.,  who 
did  not  know  the  mechanism  of  the  detonator, 
went  to  the  hole  which  was  charged  and  at- 
tempted to  pull  out  the  wires.  This  occasioned 
sufficient  friction  in  the  detonator  to  explode 
the  charge,  and  A.  was  killed  : — -Held,  (1)  that 
the  facts  as  stated  did  not  show  that  A.  pulled 
the  wires  in  an  attempt  to  remove  the  charge, 
and  that  therefore  his  action  did  not  amount 
to  a  breach  of  the  regulation  ;  (2)  that  he  was 
not  guilty  of  "  serious  and  wilful  misconduct " 
in  the  sense  of  the  Workmen's  Compensation 
Act,  1897  ;  and  (3)  that  the  accident  "  arose 
out  of  and  in  the  course  of  "  his  employment 
within  the  meaning  of  the  Act. 
Lynch  v.  William  Baird  &  Co.,  Lim.,  (1904) 

41  Sc.  L.  R.  214;    6  F.  271  ;    11  S.  L.  T. 

597— Ct.  of  Sess. 

200.  Fish  Porter  at  Railway  Station  Killed 
when  Unnecessarily  Walking  on  Line.] — A  fish 
porter,  employed  by  a  fish  stevedore  who  had 
a  contract  with  a  railway  company  for  the 
porterage  of  fish  dehvered  at  one  of  their 
stations,  left  the  siding  where  the  trucks  were 
customarily  discharged  and  went  along  the 
main  line  of  railway,  where  he  had  no  right  to 
be,  with  the  object  of  reaching  a  shunter's 
bothy  where  he  could  learn  the  number  of  boxes 
expected  by  the  incoming  train.  The  informa- 
tion was  not  sought  at  the  instance  of  his 
employers,  and  would  in  fact  have  been  of  no 
particular  use  to  him  or  any  of  the  porters. 
He  was  run  down  and  killed  by  ah  engine  : — 
Held,  that  he  was  not  killed  by  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897. 

Hendry  v.  Caledoni.an  Railway  Co.,  (1907) 
44  Sc.  L.  R.  584;  [1907]  S.  C.  732;  14 
S.  L.  T.  863— Ct.  of  Sess. 


branch  of  railway  in  the  occupation  of  the  col- 
liery company,  and  leading  from  the  colliery 
to  the  main  hne  of  the  North  British  Railway. 
At  a  point  on  the  private  branch  line  about 
230  yards  distant  from  the  place  where  he 
worked  he  was  killed  by  an  engine  belonging 
to  his  employers  : — Held  (diss.  Lord  Young), 
that  the  accident  did  not  "  arise  out  of  and  in 
the  course  of "  the  workman's  employment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897. 

Caton    v.    Summerlee    &    MossEND    Irow 

AND   Steel  Co.,  Lim.,  (1902)  39  Sc.  L.  R. 

762;  4  F.  989;    10  S.  L.  T.   204— Ct.  of 

Sess. 

196.  Accident  to  Workman  Taking  Short  Cut 
Home  across  Sidings  and  down  Railway  Line 
after  Going  to  Uphft  Wages  and  to  Inquire  when 
Work  would  Resume.] — -A  miner  went  to  a  pit 
where  he  was  employed  to  inquire  when  it  would 
resume  work  after  a  temporary  stoppage,  and 
to  uplift  wages.  In  returning  he  made  use  of 
a  short  cut  home,  sometimes  used  though 
neither  authorised  nor  actually  prohibited, 
which  took  him  by  neither  of  the  provided 
roads  but  across  the  sidings  belonging  to  the 
mine  and  down  the  railway  line  of  a  railway 
company.  Wliile  in  the  act  of  crossing  the 
sidings,  and  consequently  still  on  the  mine 
premises,  he  sustained  fatal  injuries  through 
an  accident: — Held,  that  while  the  miner's 
visit  to  the  mine  might  be  "  in  the  course  of 
the  employment,"  the  accident  was  not  one 
■"  arising  out  of  and  in  the  course  of  the  employ- 
ment "  in  the  sense  of  the  Workmen's  Com- 
ipensation  Act,  1897. 

Haley  v.  United  Collieries,  Lim.,  (1906) 
44  Sc.  L.  R.  193  ;  [1907]  S.  C.  214 ;  14 
S.  L.  T.  546— Ct.  of  Sess. 

197.  Workman  Leaving  Work  to  get  Drink 
of  Water.] — A  miner  left  the  pit-head  where 
he  was  working  and  went  to  the  boilers  to  get 
a  drink  of  water.  When  returning  he  was 
«truck  by  a  runaway  hutch  and  killed  : — Held, 
that  he  was  killed  "  in  the  course  of  his  employ- 
qnent "  in  the  sense  of  sect.  1  (1)  of  the 
Workmen's  Compensation  Act,  1897. 

Keenan    v.    Flemington    Coal    Co.,  Lim., 

(1902)  40  Sc.  L.   R.    144;    5  F.   164;    10 
S.  L.  T.  409— Ct.  of  Sess. 

198.  Miner  Injured  while  Proceeding  to  Work 
Along  Rails  above  ground  Leading  to  Mine 
Entrance.] — -A  miner,  wliile  proceeding  to  his 
work  along  certain  rails  above  ground  leading 
to  the  doorway  of  a  horizontal  passage  by 
which  the  mine  was  entered,  and  while  distant 
between  nine  and  thirteen  feet  from  the  doorway, 
fell  and  broke  his  leg  : — Held,  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897. 

Mackenzie   v.    Coltness    Iron    Co.,    Lim., 

(1903)  41  Sc.  L.  R.  6  ;   6  F.  8  ;    11  S.  L.  T. 
350— Ct.  of  Sess. 

199.  Breach  of  Coal  Mine  Regulation.] — One 
■of  the  rules  under  the  Coal  Mines  Regulation 
Act,  1887,  provides — "  No  explosives  shall  be 
.forcibly  pressed  into  a  hole  of  insufficient  size. 


1906  Ad,  sec.  1  (1). 

201.  Onus  of  Proof — Fireman  Found  Injured  in 
Part  of  Ship  Accessible  only  through  Door  which 
had  been  Locked  and  where  he  had  no  Business 
to  be.] — A  fireman  whose  duty  it  was  to  remain 
on  board  a  steamsliip  went  ashore  without 
leave  and  returned  late  at  night  intoxicated. 
Next  morning  he  was  found  fatally  injured  in 
a  part  of  the  ship  where  he  had  no  right  to  be, 
and  to  reach  which  he  had  to  get  beyond  an  iron 
door  which  had  been  locked.  There  was  no 
evidence  as  to  how  he  got  there,  or  as  to  how 
the  locked  door  was  forced,  or  as  to  how  the 
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accident  happened : — Held,  that  there  being 
no  proof  that  the  accident  had  arisen  out  of 
and  in  the  course  of  the  deceased's  employment, 
his  dependants  were  not  entitled  to  compensa- 
tion. 

O'Bbien   &  Another  v.   Star  Line,   Lim., 

(1908)  45  Sc.  L.  R.  935;   [1908]  S.  C.  1258; 

16  S.  L.  T.  292  ;    1  B.  177— Ct.  of  Sess. 

202.  Workman  Found  Dead  where  he  had 
no  Right  to  be — Onus.] — A  craneman  in  loco- 
motive works  in  charge  of  two  overhead  cranes 
in  one  of  two  neighbouring  bays  was  found 
dead  in  the  other  bay.  His  employment  was 
intermittent.  The  arbiter  found  that  the 
deceased  had  no  right  whatever  to  be  there, 
unless  he  had  been  called  across  by  the  night 
foreman  for  something  special,  or  unless  there 
was  no  other  craneman  on  duty ;  that  no 
evidence  had  been  adduced  of  any  request 
having  been  made  by  the  night  foreman,  that 
official  not  having  been  called  as  a  witness, 
and  that  the  other  craneman  was  on  duty : — 
Held,  that  the  accident  did  not  arise  out  of  and 
in  the  course  of  the  deceased's  employment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act.  1906. 

Millers  v.  North  British  Locomotive  Co., 
Lim.,  (1909)  46  Sc.  L.  R.  755;  [1909] 
S.  C.  698;  [1909]  1  S.  L.  T.  519;  2  B. 
80— Ct.  of  Sess. 

203.  Workman  Found  Dead  where  he  had  no 
Right  to  be — Disobedience  of  Order — Onus.] — 
T.,  a  miner,  \\hoso  duty  it  was  to  work  at  a 
certain  place  in  a  mine,  was  informed  by  the 
fireman  that  he  could  A\ork  at  another  place 
called  X.  till  10  a.m.,  but  that  be  \\as  not  to 
remain  there  longer,  as  after  that  hour  blasting 
operations  would  commence  from  the  opposite 
side,  from  -which  a  new  passage  A\as  being  opened 
up.  T.  worked  at  X.  till  about  10  o'clock,  when 
he  left  and  went  to  his  regular  \\orking  place, 
about  65  feet  distant,  where  he  remained  till 
11  o'clock,  when  he  was  left  there  \\orking  by 
his  mate.  About  11.45  a  shot  was  fired  opposite 
X.  T.  w  as  killed  bj'  this  shot  and  his  body  was 
found  among  the  debris  at  X.  T.  did  not 
require  to  pass  X.  to  get  to  the  pit  bottom,  and 
the  order  to  be  awaj^  from  X.  w as  in  force  w hen 
the  accident  occurred.  It  was  not  proved  what 
led  T.  to  go  to  X.,  but  it  might  have  been  to 
fetch  a  pick  which  had  been  left  there  by  his 
mate.  Upon  a  claim  for  compensation  by  T.'s 
representatives.  Held,  that  there  was  evidence 
on  which  the  arbiter  might  reasonably  find  that 
T.  had  not  been  injured  in  the  course  of  his  em- 
ployment. 

Traynok  v.  Robert  Addie  &  Sons,  (1911) 
48  Sc.  L.  R.  820  ;    4  B.  357— Ct.  of  Sess. 

204.  Seaman  Found  Drowned  Beside  Vessel — 
No  Direct  Evidence  as  to  how  Death  occurred 
— Inference  by  Arbiter  that  Death  was  Due  to 
Accident  Arising  out  of  and  in  Course  of  Em- 
ployment.]— M.,  who  was  employed  as  an 
engineer  on  board  a  small  steam  tug,  was  last 
seen  asleep  in  his  bunk  at  5  a.m.  An  hour 
afterwards  he  had  disappeared,  leaving  his 
working  clothes  lying  at  the  side  of  his  bunk. 
The  tug  was  to  commence  towing  at  7  a.m. 
that  morning,  and  steam  had  been  ordered  to 


be  got  up  for  that  hour.  The  deck  was  a 
place  where  between  5  and  7  a.m.  M.  was  entitled 
to  be.  Two  days  afterwards  M.'s  body,  clad 
in  his  ordinary  sleeping  clothes,  was  found  in 
the  water  near  the  place  where  the  tug  had 
been  moored  on  the  morning  in  question.  In 
the  opinion  of  the  doctor  who  examined  the 
body,  M.'s  death  was  due  to  drowning.  There- 
was  no  direct  evidence  as  to  how  M.  had  met 
with  his  death  :■ — Hdd,  that  the  arbiter  v/as 
entitled  to  draw  (as  he  had  drawn)  the  inference 
of  fact  that  M.  had  accidentally  fallen  overboard 
and  been  drowned,  and  that  the  accident  arose- 
out  of  and  in  the  course  of  his  employment. 
MacKinnon  v.  Mn,LER,  (1909)  46  Sc.  L.  R. 

299;  [1909]  S.  C.  373;    [1909]  1  S.  L.  T. 

65  ;    2  B.  64— Ct.  of  Sess. 


205.  Workman  Injured  Rescuing  Fellow-Work- 
man Engaged  in  Horseplay.] — Some  workmen, 
members  of  a  squad  which  was  working  over- 
time in  ironworks,  during  a  necessary  pause 
in  operations,  left  the  works  at  9.40  p.m., 
and  went  to  a  neighbouring  public-house  to- 
obtain  some  refreshment.  The  works  were 
situated  partly  on  one  side  of  a  street,  partly 
on  the  other,  and  a  fine  of  rails,  sunk  to  the 
street  level,  crossed  the  street  from  one  portiorr 
of  the  works  to  another,  on  which  laden  bogies 
were  drawn  by  squads  of  workmen  by  means 
of  ropes.  While  three  of  the  workmen  who- 
had  gone  for  refreshment  were  returning  to- 
work,  they  saw  a  bogie  being  drawn  from  one 
portion  of  the  works  to  the  other,  and  one 
of  them,  in  a  spirit  of  mischief,  took  hold  of 
the  rope  at  a  point  between  the  bogie  and  the 
men  who  were  drawing  it,  and  proceeded  to 
pull  against  them.  While  so  doing  he  slipped 
and  fell  across  the  rope,  and  was  in  imminent 
danger  of  being  crushed  against  the  wall  at  the 
entrance  to  the  works.  Another  of  them.  A., 
ran  to  his  assistance  and  succeeded  in  extricating 
him,  but  was  himself  crushed  against  the  wall 
and  severely  injured  : — Held,  that  the  accident 
to  A.  did  not  arise  out  of  and  in  the  couise  of 
his  employment. 

Mullen  v.  Stewart  &  Co.,  Lim.,  (1908)  45 
Sc.  L.  R.  729  ;  [1908]  S.  C.  991  ;  16  S.  L.  T. 
172  ;    1  B.  204— Ct.  of  Sess. 


20(3.  Workman  Injured  while  Cycling  "  in  the 
Course    cf  "    Employment — Accident    "Arising 
cut  of  "    Employment.] — A    salesman    and    col- 
lector, while  riding  in  a  street  upon  a  bicycle, 
in  the  course  of  his  emploj-ment,   was  kicked 
on  the  knee  by  a  jDassing  horse  and  injured  : — ■ 
Held,  that  the  injury  was  caused  by  an  accident 
"  arising  out  of  "   his  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act,. 
1906. 
M'Neice  v.   Singer  Se-ring  Machine  Co... 
LiM.,  (1910)  48  Sc.  L.  R.  15  ;    [1911]  S.  C. 
12  ;    [1910]  2  S.  L.  T.  210 ;    4  B.  351— Ct. 
of  Sess. 


207.  Insurance  Apent — iicci^ent  while  Collect- 
ing Premiunrs] — An  insurance  agent,  whose 
duties  consiste.l  in  going  from  door  to  door 
collecting  premiums,  whilp  in  the  course  of  his 
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employment  fell  down  a  stair  and  sustained 
severe  injuries  : — Held,  that  the  accident  arose 
"  out  of  "  his  employment. 

Refuge  Assurance   Co.,  Lim.,  v.   Millar, 

(1911)  49  Sc.  L.  R.  67  ;    [1911]  2  S.  L.  T. 

361— Ct.  of  Sess. 

208.  Workman  Riding  on  Wagon  in  Motion — 
Accident    while    Attempting    to    Recover    fallen 
Pipe.] — A    \\orkman  \\as  employed  as  labourer 
in    connection    with    loading    and    unloading  i 
wagons,  and  accompanying  tliem   while    being  | 
hauled  by  a  traction  engine  from  one  quarry 
to  another.     \Vhile  sitting  on  a  A\agon   which 
was  being  so  hauled,  he  dropped  his  pipe,  and  | 
in  attempting  to  get  down  to  recover  it  he  lost 
his  balance  and  fell  in  front  of  the  wheels  of 
the    wagon,    which     went   over    liis    left    leg, 
seriously  injuring  him  -.—Held,  that  the  accident 
"  arose  out  of  and  in  the  course  of  the  employ- 
ment"  within  the  meaning  of  sec.  1  (1)  of  the 
Workmen's  Compensation  Act,  1906. 

M'Lauchlax  v.  Anderson,  (1911)  48  Sc. 
L.  R.  349;  [1911]  S.  C.  .529;  [1911] 
1  S.  L.  T.  127  ;   4  B.  376— Ct.  of  Sess. 

209.  Workman  Jumping  from  Quay  to  Vessel 
instead  of  Using  Gangway — Disobedience  to 
Orders.] — A  labourer,  woi'king  overtime  on  a 
vessel  moored  some  six  or  seven  feet  from  a 
quay,  went  ashore  between  9.30  and  10  p.m. 
to  purchase  some  bread,  although  told  not  to 
go  by  the  foreman.  He  might  have  made  the 
purchase  during  the  interval  at  teatime.  On 
returning  he  passed  the  gangway,  which  formed 
the  ordinary  means  of  boarding  the  vessel,  and 
which  was  in  its  proper  position,  and  attempted 
to  jump  from  the  quay  to  the  deck.  He  fell 
into  the  water  and  was  drowned.  There  was 
a  rule — frequently,  however,  broken — that  the 
men  were  not  to  jump  between  the  vessel  and 
the  quay,  and  the  foreman  had  often  warned 
the  deceased  against  the  practice  : — Held,  that 
the  accident  did  not  arise  out  of  and  in  the 
course  of  the  workman's  employment. 

Martin  v.  Fullerton  &  Co.,  (1908)  45 
Sc.  L.  R.  812;  [1908] S.  C.  1030;  16S.L.  T. 
219  ;    1  B.  168— Ct.  of  Sess. 

210.  Disobedience  of  Order  by  Entering  For- 
1)idden  Area.] — C,  a  drawer  employed  in 
a  coal  mine,  along  with  a  companion  S.,  was 
working  in  a  level  from  which  they  were  driving 
an  "  upset."  On  the  morning  of  the  day  of 
the  accident  the  fireman  discovered  an  outbreak 
of  gas  in  the  "  upset,"  and  accordingly  placed 
a  board  across  the  entrance,  chalking  upon  it, 
*'  No  road  up  here,"  such  a  board  or  fence 
being  the  usual  mode  of  warning  persons  that 
it  was  dangerous  to  enter  the  place  so  fenced. 
Both  C.  and  S.  understood  what  the  putting 
up  of  the  board  meant,  and  that  it  was  dangerous 
to  work  in  the  "  upset."  C.  and  S.  were  working 
that  morning  at  a  different  part  of  the  mine. 
•C.  required  a  pick,  and  knowing  that  S.  had 
left  one  in  the  "  upset "  went  to  get  it.  S., 
who  had  been  warned  by  the  fireman  earher  in 
the  day  not  to  go  into  the  "  upset  "  for  the  pick, 
but  to  get  one  from  another  place  which  he 
named,  called  out  to  C.  that  he  was  to  go  to 
this   other   place,    but   C.    did    not   apparently 


hear  what  he  said.  C.  entered  the  "  upset,' 
passing  over  or  under  the  fence  with  a  naked 
light  in  his  cap,  an  explosion  took  place,  and 
he  was  killed  : — Held,  that  as  at  the  time  of  the 
accident  C.  was  acting  within  the  sphere  of  his 
emploj'ment,  the  accident  was  one  arising  out 
of  and  in  the  course  of  his  employment. 

Conway    v.    Pumpiier-ston    Oil   Co.,    Lim., 

(1911)  48  Sc.  L.  R.  632  ;    [1911]  S.  C.  660 ; 

[1911]  1  S.  L.  T.  440;    4  B.  392— Ct.  of 

Sess. 

211.  Disobedience  to  Orders   by  Using  Hoist.] 

— A  message  boy  who  was  employed  in  de- 
livering fish  at  a  kitchen  situated  on  the  third 
floor  of  an  infirmary  was  injured  while  making 
his  way  from  the  ground  floor  to  the  third  floor 
by  means  of  a  hoist  which  he  had  entered  and 
caused  to  ascend.  There  was  a  notice  at  the 
side  of  the  hoist  to  the  effect  that  it  was  only 
to  be  used  by  servants  of  the  institution,  and 
worked  only  by  those  specially  authorised  by 
the  directors,  but  it  was  not  proved  that  the 
boy  had  read  the  notice,  or  had  his  attention 
directed  to  it,  though  it  was  proved  that  he  had 
been  cautioned  against  using  the  hoist  :^Held, 
that  the  accident  did  not  arise  out  of  and  in  the 
course  of  his  employment. 

M'Daid  v.  Steel,  (1911)  48  Sc.  L.  R.  765; 

[1911]  S.  C.  859;    [1911]  2  S.  L.  T.   13; 

4  B.  412— Ct.  of  Sess. 


212.  Miner  Acting  Outwith  the  "  Sphere  "  of 
Employment.] — The  lules  of  a  pit,  worked  in 
terms  of  the  Explosives  in  Coal  Mines  Order  of 
February  21,  1910,  provided  that  explosives 
capable  only  of  being  fired  by  detonators 
sJiould  be  used  ;  tliat  the  detonators  should  be 
securely  kept  and  issued  only  to  shot-firers  ;  and 
that  every  charge  should  be  fired  by  a  competent 
person  appointed  in  waiting  to  perform  the  duty. 
On  the  occasion  in  question,  after  the  shot-firer 
had  left  the  pit,  a  miner  who  had  a  detonator  in 
his  possession — which,  however,  he  had  not 
received  from  the  shot-firer — started  to  fire  a 
shot.  In  the  course  of  the  o))eration  an  ex- 
plosion occun-ed  whereby  he  was  kiUed  : — Held, 
that  the  accident  did  not  arise  out  of  and  in  the 
course  of  the  deceased's  employment  within  the 
meaning  of  the  Workmen's  Comiiensation  Act, 
1906. 

Kerr  v.  William  Baird  &  Co.,  Lim.,  (1911) 
48  Sc.  L.  R.  646  ;  [1911]  S.  C.  701  ;  [1911] 
1  S.  L.  T.  446  ;   4  B.  397— Ct.  of  Sess. 

213.  Workman  Returning  Home — Risk  In- 
curred by  Workman  for  his  Own  Pleasure.] — ^A 
workman  was  walking  home  for  dinner  through 
his  employers'  docks,  which  were  traversed  by 
lines  of  rails,  part  of  the  fine  of  a  railway 
company.  While  stiU  within  his  employers* 
premises  the  workman  endeavoured  to  climb 
on  to  a  wagon,  one  of  a  train  of  wagons 
travelUng  on  the  rails.  In  doing  so  he  fell 
and  received  injuries  resulting  in  serious  and 
permanent  disablement.  The  arbiter,  in  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1906,  found  in  fact  that  the  workman  "  did 
not  attempt  to  climb  into  the  said  wagon  for 
any  object  of  his  employers,  but  for  his  own 
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pleasure": — Held,    that    the    accident  did  not 
arise  out  of  the  employment. 

Morrison  v.  Clyde  Navigation  Trustees, 

(1908)  46  Sc.   L.  R.  40;    [1909]  S.  C.  59; 

16  S.  L.  T.  454  ;   2  B.  99— Ct.  of  Sess. 

214.  Engineer  Returning  tj  Ship — Needless 
Risk.] — A  ship's  engineer  who  was  on  shore  for 
a  legitimate  purpose,  in  order  to  get  back  to  his 
ship,  then  at  anchor  about  100  yards  off  the  shore, 
got  into  a  six-oared  life-boat,  27  feet  in  length, 
which  he  foimd  lying  at  the  jetty,  and  which 
in  ordinary  circumstances  would  have  been 
manned  by  six  men,  each  with  an  oar.  It  had 
in  it  its  rudder  but  no  oars.  He  attempted  to 
reach  the  ship  by  paddling  with  the  rudder, 
trusting  to  the  wind  and  tide,  which  were  both 
in  his  favour,  carrying  him  towards  the  ship. 
He  was  carried  out  to  sea  and  drowned  : — Held, 
that  the  accident  did  not  arise  out  of  and  in 
the  course  of  the  deceased's  emi^loyment. 

Halvorsen  v.  Salvesen  &  Others,  (1911) 
49  Sc.  L.  R.  27  ;  [1911]  2  S.  L.  T.  376— 
Ct.  of  Sess. 

215.  Miner  Using  Improper  and  Dangerous 
Means  of  Exit.] — A  miner  who  was  making  his 
way  home  from  the  pit,  instead  of  taking  the 
recognised  exit  provided  by  the  mine-owners 
for  the  use  of  their  men.  crossed  a  gangway  on 
to  a  dirt-bing  or  waste-heap,  down  which  he 
proceeded  by  a  steep  and  very  rough,  and,  in  wet 
weather,  very  slippery,  track,  not  formed  in  any 
way  but  worn  down  into  uneven  steps.  Near 
the  foot  of  the  slope,  and  while  still  on  his  em- 
ployers' premises,  he  slipped  and  fell  and  was 
fatally  injured.  The  use  of  this  route  was 
neither  sanctioned  nor  expressly  prohibited 
by  the  mine-owners,  and  involved,  as  the 
deceased  must  have  known,  considerable 
danger.  On  these  facts  the  Sheriff-Substitute, 
acting  as  arbiter,  found  that  the  accident  to  the 
deceased  did  not  arise  out  of  and  in  the  course 
of  his  employment : — Held,  that  there  was 
evidence  on  which  the  arbiter  might  properly 
find  as  he  did. 

Opinion  per  curtain  that  the  deceased  was 
not  in  the  course  of  his  employment  at  the  time 
of  the  accident. 

Hendry  (Simpson's  Executrix)  v.  The 
United  Collieries.  Lim.,  (1910)  47  Sc. 
L.  R.  635  ;  [1910]  S.  C.  709  ;  [1910]  1  S.  L.  T. 
386  ;   3  B.  567— Ct.  of  Sess. 

216.  Accident  to  Workman  while  Taking 
Shorter  Route  along  Railway  Line.] — A  canal 
overseer  in  the  employment  of  a  railway  com- 
pany, in  returning  to  his  office  on  the  canal  from 
a  railway  station  where  he  had  been  in  the  course 
of  his  duties,  went  along  the  railway  line,  which 
was  shorter,  instead  of  going  by  road.  While 
walking  along  the  line  he  was  knocked  down  by 
a  train  and  received  injuries  from  which  he  died. 
In  a  claim  by  his  widow  and  children  under  the 
Workmen's  Compensation  Act,  1906,  Held, 
that  though  the  accident  arose  in  the  course  of 
the  deceased's  employment,  it  had  not  arisen 
out  of  his  employment,  and  tliat  the  employers 
were  not  liable. 

M'Llaren  v.  Caledonian  Ry.  Co..  (1911) 
48  Sc.  L.  R.  885  ;  [1911]  S.  C.  1075  ;  [1911 1 
2S.  L.  T.  117— Ct.  of  Sess. 


217.  Workman  Leaving  Work  for  Necessary 
Purpose  and  Going  to  Unsuitable  Place  Instead  of 
Place  Provided.] — A  workman  while  on  duty 
attending  to  boilers  at  a  coUieiy  left  his  work 
for  a  necessary  purpose,  and  instead  of  going 
to  the  nearest  W.-C.  went  into  a  confined  space 
underneath  a  table  engine,  where  he  accidentally 
plunged  his  foot  into  boiling  water  in  a  cistern, 
which,  sunk  in  the  ground  underneath  the 
engine,  was  used  to  receive  the  escape  hot 
water  from  the  engine : — Held,  that  the 
accident  did  not  arise  out  of  and  in  the  course 
of  the  employment  within  the  meaning  of  sect.  1. 

Thomson  v.  Flemington  Coal  Co.,  Lim., 
(1911)  48  Sc.  L.  R.  740;  [1911]  S.  C.  823; 
[1911]  1  S.  L.  T.  438  ;  4  B.  406— Ct.  of  Sess. 

218.  Miner  Injured  while  Riding  on  Hutch 
Contrary  to  Orders.] — A  brusher  in  a  mine  who 
had  finished  his  \\ork  for  the  day  jumped 
on  the  last  of  three  hutches  which  were  being 
taken  by  a  pony  to  the  pit  bottom.  On  the 
wa}'  he  was  knocked  off  the  hutch  by  his  head 
coming  into  contact  \\ith  two  crowns  which 
were  below  the  ordinary  pit  level,  and  he  sus- 
tained serious  and  jjermanent  injury.  A  special 
rule,  of  which  the  injured  man  was  cognisant, 
forbade  miners  from  riding  on  the  hutches  : — 
Held,  that  the  injury  ^\■as  not  caused  by  an 
accident  "  arising  out  of "  the  workman's 
employment  \\ithin  the  meaning  of  the  \\'ork- 
men's  Compensation  Act,  1906. 

Kane  v.  Merry  &  Cuninghame,  Lim.,  (1911) 
48  Sc.  L.  R.  430  ;   [1911]  S.  C.  533  ;   [1911] 

1  S.  L.  T.  113  ;  4  B.  379— Ct.  of  Sess. 

219.  Carter  Riding  on  Lorry  Contrary  to 
Orders  and  Not  for  Purposes  of  Employment — ■ 
Injured  in  Jumping  Off.] — A  carter,  emploj'ed 
as  a  brakesman,  had  as  his  duty  to  walk  con- 
tinuously at  the  rear  of  a  lorry,  ready  to  apply 
the  brakes  A\hen  directed  to  do  so  by  the  driver. 
He  got  upon  the  lorry,  ^\•hich  he  was  expressly 
forbidden  to  do,  and  took  a  seat  in  front  of 
the  driver,  \\ith  \\hom  he  began  to  talk  upon 
matters  vhich  had  nothing  to  do  ^\•ith  the 
^^■ork  on  hand.  While  he  was  in  that  position 
the  driver  called  upon  him  to  put  on  the 
brakes.  In  jumping  off  the  lorry,  ^^ith  the 
intention  of  obej'ing  the  order,  he  fell  and  ^^•as 
injured  : — Held,  that  the  facts  justified  a  finding 
that  the  accident  did  not  arise  out  of  his 
employment  in  the  sense  of  the  Workmen's 
Compensation  Act,  1906. 

Revie  v.  Cumming,  (1911)  48  Sc.  L.  R.  831  ; 
[1911]  S.  C.  1032  ;  [1911]  2  S.  L.  T.  81— 
Ct.  of  Sess. 

220.  Domestic  Servant  Injured  by  Ball  Thrown 
by  Fellow-Servant.] — A  domestic  servant,  while 
engaged  in  the  performance  of  her  duties,  was 
struck  on  the  eye  by  a  child's  ball  playfully 
thrown  at  her  by  a  fellow-servant,  the  child's 
nurse,  with  the  result  that  she  almost  completely 
lost  the  sight  of  the  eye : — Held,  that  the  accident 
was  not  an  accident  arising  out  of  the  employ- 
ment within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906. 

Wilson  r.  Laing,  (1909)  46  Sc.  L.  R.  843; 
[1909]  S.  C.   1230;  [1909]  2  S.  L.  T.   18; 

2  B.  118— Ct.  of  Sess. 


ARISING  OUT  OF  AND  IN  THE  COURSE  OF  EMPLOYMENT  (I.)      39 


221.  Trawler  Watchman — On  Duty  Partly  on 
Quay  and  Partly  on  one  or  other  of  certain 
Trawlers — Visit  to  Hotel — Accident  in  Attempting 
to  Board  Trawler.] — The  appellant's  husband 
was  engaged  in  watching  trawlers  in  the  service 
of  the  respondent.  His  shift  of  work  lasted 
for  twenty-five  hours,  and  he  had  to  find  his  own 
refreshment.  His  duties  were  discharged 
partly  on  the  quay  and  partly  on  one  or  other 
of  the  trawlers.  One  evening  during  his 
working  hours  he  went  to  an  hotel  close  at 
hand,  and  on  his  return,  in  attempting  to 
board  one  of  the  trawlers,  he  fell  into  the  water 
and  was  drowned  -.—Held  (Loieburn.  L.C,  and 
Lord  Gorell  dissenting),  that  the  accident  arose 
"  out  of  and  in  the  course  of  "  his  employment, 
and  that  his  widow  was  entitled  to  compensation 
under  the  Workmen's  Compensation  Act,  1906. 

Decision  of  Ct.   of  Sess.   (46  Sc.   L.   R.   55  ; 

[1909]  S.   C.   63;   16  S.   L.  T.  461;   2  B.   51) 

reversed. 

Low  {or  Jackson)  v.  General  Steam  Fishing 

Co.,  78  L.  J.  P.  C.  148;    [1909]  A.C.  523  ; 

101  L.  T.  401;  25  T.  L.  R.  787;  53  Sol.  Jo. 

763  ;   46  Sc.  L.  R.  901  ;  [1909]  S.  C.  (H.L.) 

37;    [1909]  2  S.  L.  T.  227  ;   2  B.  56— H.L. 

(S.). 

222.  Accident  to  Workman  while  on  Way  to 
Work — Accident  on  Premises  of  Employers — 
Findins  in  Fact  that  Duties  had  not  Begun.] — 

A  miner,  while  proceeding  to  his  work  by  the 
usual  and  recognised  way,  tripped  and  fell, 
sustaining  injuries  resulting  in  incapacity.  The 
accident  happened  on  premises  belonging  to 
the  mine-owners  at  a  point  about  300  yards 
from  a  lamp  cabin,  where  it  was  the  miner's 
du*^y  to  obtain  and  examine  his  safety  lamp 
preparatory  to  proceeding  to  the  pit-head. 
The  time  of  the  accident  was  about  twenty 
minutes  before  the  time  when  the  miner  had  to 
be  down  the  pit.  The  miner  claimed  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906,  and  in  an  arbitration  under  the  Act 
the  arbiter  found  in  fact  that  the  claimant's 
duties  on  the  day  in  question  did  not  begin 
until  he  reached  the  lamp  cabin  and  obtained 
Ills  lamp  : — Held,  that  the  accident  did  not 
arise  out  of  and  in  the  course  of  the  claimant's 
employment  in  the  sense  of  the  Act. 

Anderson  v.  Fife  Coal  Co.,  Lim.,  (1909)  47 
Sc.  L.  R.  3;  [1910]  S.  C.  8;  [1909]  2 
S.  L.  T.  260 ;  3  B.  539— Ct.  of  Sess. 

223.  Miner  Leaves  Cage  at  Wrong  Level,  and 
is  Found  Dead,  having  been  Scalded  to  Death 
by  Exhaust  Steam  from  a  Pump — Fact  and  Law.] 
— A  miner,  descending  by  a  cage  which  stopped 
at  only  two  levels,  got  out  at  the  higher  instead 
of  the  lower.  He  tried  to  get  back  into  the 
cage,  but  it  had  resumed  its  descent.  He 
then  got  down  to  the  lower  level  by  means  of 
a  perpendicular  ladder,  in  a  "  blind  "  pit,  and 
reached  a  point  within  eleven  yards  of  the  spot 
where  he  should  have  left  the  cage.  Instead 
of  proceeding  there,  and  thence  to  his  working- 
place,  he  proceeded  in  the  opposite  direction 
by  a  road  dismantled  of  hutch  rails,  descending 
at  a  gradient  of  1  in  9,  and  having  two  pipes 
about  3^  inches  in  diameter  running  along  it, 
whereas    the    road    to    his    working-place    waa 


laid  with  hutch  rails,  and  ascended  at  a  gradient 
of  1  in  35,  and  had  no  such  pipes  running  along 
it.  He  proceeded  about  600  feet  along  this  road, 
and  passed  three  brattice  screeixs  and  a  pump, 
near  which  he  was  found  dead,  having  admit- 
tedly been  scalded  to  death  by  exhaust  steam 
from  the  pump.  There  were  no  brattice  screens 
on  the  proper  road.  His  father  and  sisters 
claimed  compensation  from  his  employers.  On 
these  facts  the  Sheriff-Substitute,  acting  as 
arbiter,  found  that  the  claimants  had  failed  to 
prove  that  the  deceastd  met  his  death  by 
accident  arising  out  of  and  in  the  course  of  his 
employment,  and  assoilzied  the  employers,  and 
in  a  stated  case  on  appeal,  put  as  the  question 
of  law.  Was  he  right  on  the  facts  found  by  him 
in  so  holding  ?  : — Held,  that  the  question  was  a 
pure  question  of  fact,  but  that  the  arbiter  had 
no  evidence  before  him  from  which  he  could 
properly  hold  that  the  miner  was  not  in  the 
course  of  his  employment,  and  answered  the 
question  in  the  negative. 

Rule  laid  down  in  Mackxnnon  v.  Miller 
(No.  204  supra)  and  Jackson  v.  Geyieral  Steam 
Fishing  Co.,  Lim.  (No.  221  supra)  followed. 

Sneddon  &  Others  r.  Greenfield  Coal 
&  Brick  Co..  Lim.,  (1910)  47  Sc.  L.  R.  337  ; 
[1910]  S.  C.  362  ;  [1910]  1  S.  L.  T.  145  ; 
3  B.  557— Ct.  of  Sess. 


1897  Act^ 
1906  Act] 


(C)  Irish  Cases. 
sec.   1   (1). 


224.  Tortious  Act  of  a  Stranger  Causing 
Injury.] — A.  was  in  the  employment  of  B.,  a 
contractor,  as  foreman  of  sewage  works.  Certain 
pipes  which  had  been  laid  in  the  street  in  the 
course  of  the  work  were  wantonly  broken.  B. 
directed  A.  to  protect  the  pipes,  and  whilst  A. 
was  so  engaged  further  damage  was  done,  for 
which  A.,  under  B.'s  directions,  demanded 
payment  from  the  wrong-doers.  This  led  to 
an  altercation,  in  the  course  of  which  B.  was 
struck  and  fell,  and  A.,  on  going  to  his  rescue, 
was  stabbed  and  died  • — Held,  that  the  death 
of  A.  was  not  caused  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897. 

Collins   v.   Collins,   [1907]   2   I.    R.    104; 
41   Ir.  L.  T.  R.  3— C.A. 

225.  Gardener — Nail  Piercing  Boot — Subsequent 
Death  from  Tetanus.] — A  workman,  employed 
as  an  under-gardener.  was  injured  on  March  23, 
1907,  while  digging  in  the  garden,  by  a  nail  pierc- 
ing his  boot.  The  wound  subsequently  became 
painful,  but  the  man  continued  his  work  until 
April  23,  1907,  when,  ujjon  examination  by  a 
doctor,  he  was  found  to  be  suffering  from 
tetanus  and  was  sent  to  hospital,  where  he 
died  on  the  following  day.  There  was  no 
evidence  as  to  the  exact  period  of  time  when 
he  contracted  tetanus,  but  evidence  was  given 
that  persons  working  in  gardens  are  pecuUarly 
liable  to  contract  the  disease  of  tetanus  if  there 
is  any  wound  or  cut.  The  Recorder  of  Dublin, 
having  found  as  a  fact  that  the  deceased  waa 
injured  in  the  course  of  his  employment  on 
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March  23,  and  contracted  the  disease  of  tetanus 
in  the  course  of  his  subsequent  daily  work, 
awarded  compensation  to  his  widow  : — Held, 
that  there  was  evidence  in  support  of  the 
finding. 

Walkbb  v.  Mullins,  42  Ir.  L.  T.  R.  168 ; 
1  B.  211— C.  A. 

226.  Workman,  not  being  Instructed  to  do  so. 
Making  for  himself  a  Handle  for  Scraper.] — A 
labourer,  who  had  been  employed  in  a  factory 
of  A.  &  Co.,  was  continued  in  his  employment 
by  B.  &  Co.,  who  had  purchased  the  factory, 
but  before  the  work  of  the  factory  had  recom- 
menced, and  while  cleaning  and  refitting  opera- 
tions were  in  progress,  the  labourer  was  told 
by  B.  &  Co.  to  lend  a  helping  hand  to  C.  &  Co., 
who  were  repairing  the  shafting,  and  after 
C.  &  Co.'s  men  had  left  off  work  in  the  evening 
was  employed  in  cleaning  up;  on  the  day  of 
the  accident  the  workman  was  employed  at 
scraping,  and,  desiring  a  handle  for  his  scraper, 
he  went  to  a  circular  saw  in  order  to  make  one. 
His  fingers  were  caught  and  he  suffered  per- 
manent injuries.  The  Recorder  of  Belfast 
dismissed  the  application  on  the  ground  that 
the  injury  to  the  applicant  did  not  arise  out  of 
and  in  the  course  of  his  employment,  and  that 
the  accident  was  caused  by  the  serious  and 
wilful  misconduct  of  the  applicant : — Held, 
that  there  was  evidence  to  support  these 
findings. 

MULHOLLAND  V.  Hazelton  &  Co.,  36  Ir.  L. 
T.  R.  217— C.A. 

1906  Act,  sec.  1  (1). 

227.  No  Direct  Evidence— Statement  by  De- 
ceased to  Doctor — Admissibihty  of — Inference.] — 
A  man,  aged  70,  employed  at  an  under- 
taker's, and  part  of  M'hose  duty  ^\•as  lifting 
coffins,  went  to  his  work  apparently  \\ell, 
and  on  his  return  complained  to  his  wife 
of  having  been  hurt  that  day ;  there  were 
marks  upon  his  side  and  chest,  and  his  leg  was 
.swollen.  He  died  about  a  week  afterwards, 
the  cause  of  death  being  pneumonia  supervening 
on  pleurisy  caused  by  injury.  There  was  no 
direct  evidence  showing  that  an  accident  had 
been  sustained  by  the  deceased  in  the  course 
of  his  employment.  He  stated  to  the  doctor 
who  attended  hun  that  the  pain  of  which  he 
complained  was  the  result  of  an  accident,  and  the 
doctor  informed  the  employer  that  the  deceased 
said  that  he  met  with  an  accident  by  the 
moving  of  a  coffin : — Held,  that  there  was 
sufficient  evidence  to  justify  the  Recorder  in 
drawing  the  inference  that  an  accident  causing 
the  injury  from  which  he  died  had  happened 
to  the  deceased  in  the  course  of  and  arising 
out  of  his  employment. 

Per  Cherry,  L.J.  :  Statements  made  in  the 
absence  of  an  employer  by  a  deceased  w  orkman 
as  to  his  bodily  injuries  and  their  immediate 
cause  are  admissible. 

Wright  v.  Kerrigan,  (1911)  45  Ir.  L.  T.  R. 
82  ;    [1911]  2  Ir.  R.  301 ;   4  B.  432— C.A. 

Discussed  in  Amys  v.  Barton  (No.  141  supra). 

228.  Evidence  as  to  the  Cause  of  Injury.] — 
A  workman,  on  returning  from  his  work  one 


evening,  showed  his  wife  a  mark  or  scratch 
behind  his  ear.  He  continued  to  work  for  the 
remaiiader  of  the  week,  continually  complaining 
of  pain,  and  at  the  end  of  a  fortnight  went  to 
hospital,  where  he  died  of  acute  blood  poisoning. 
Statements  made  by  the  deceased  man,  in  the 
absence  of  his  employer,  to  his  wife  and  to  the 
doctor,  as  to  the  cause  of  the  accident,  were 
admitted  in  evidence,  although  objected  to. 
Evidence  was  given  on  behalf  of  the  employer 
that  the  deceased  man  had  a  pimple  behind  his 
ear,  and  that  if  he  scratched  it,  or  cut  it,  and 
dirt  got  in,  blood  poisoning  would  be  caused. 
The  County  Court  judge  was  not  satisfied  that 
personal  injury  was  caused  by  accident  arising 
out  of  and  in  the  course  of  his  employment : — 
Held,  that  there  were  facts  in  evidence  to 
support  the  decision  of  the  County  Court  Judge. 
Fitzgerald  v.  Murphy,  (1911)  45  Ir.  L.  T.  R. 
200— C.A. 

229.  Killed  by  Lightning  while  Working  on 
PubUc  Road.J — The  mere  fact  that  the  nature  of 
a  man's  employment  necessitates  his  remaining 
in  the  open  during  a  violent  thunderstorm,  with 
spades  and  shovels  near  liim,  is  not  sufficient  to 
show  that  his  employment  involves  a  greater 
than  ordinary  risk  of  injury  by  Ughtning,  such  as 
would  make  the  accident  one  arising  out  of  his 
employment  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1906. 

Andrew  v.  Failsworth  Industrial  Society 
(No.  109  sup-a)  considered  and  distinguished. 

Kelly  v.  Kerry  County  Council,  42  Ir. 
L.  T.  R.  23;    1  B.  194— C.A. 

230.  Cause  of  Death  —  Accident  —  Fainting 
Fit.] — An  engine-driver  was  engaged  whilst 
his  train  was  at  a  railway  station  in  tightening 
a  nut  in  the  engine  ;  he  had  one  knee  on  the 
engine-frame  and  one  foot  on  the  platform. 
He  was  next  seen  lying  on  the  permanent  way 
between  the  engine  and  platform  with  his 
two  legs  doubled  up.  He  exhibited  signs  of 
agony  and  died  within  five  minutes  of  the 
occurrence.  I'here  was  no  evidence  to  show 
w  hat  caused  him  to  fall  to  the  permanent  way, 
but  on  the  hearing  of  the  widow's  claim  for 
compensation,  evidence  was  given  showing 
that  on  at  least  three  previous  occasions,  when 
the  train  was  at  a  station,  the  deceased  had 
collapsed  in  a  faint  and  lay  unconscious  for 
some  minutes.  From  the  medical  evidence, 
however,  it  appeared  that  he  "  undoubtedly  had 
a  sound  heart."  A  few  days  before  the  occur- 
rence the  deceased  was  examined  by  the 
physician  to  the  Company,  and  was  presumably 
passed  as  physically  fit  for  his  position.  The 
County  Court  Judge  found  that  the  deceased 
in  fact  sUpped  when  tightening  the  nut,  and 
in  the  fall  received  a  shock  which  was  the 
injury  that  caused  his  death,  and  that  the 
accident  arose  out  of  his  employment.  He 
added  that  if  he  had  found  that  in  fact  a  fit  of 
faintness  or  weakness,  or  a  fit,  had  caused  the 
fall  he  would  have  found  that  the  proximate, 
or  immediate,  cause  of  the  death  was  the  shock 
from  the  fall : — Held  (Holmes,  L.J.,  dubitante), 
that  there  was  sufficient  evidence  to  justify 
the  inference  of  fact  drawn  by  the  County  Court 
Judge;    that  the  work  at  which  the  deceased 
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Steering^Emergency.] — A  man  employed  by 
tho  owner  of  a  canal  boat  as  driver,  who  was 
forbidden  by  his  master  to  take  part  in  the 
steering  or  management  of  the  boat,  was 
drowned  wliilst  engaged  in  steering.  A  boat- 
man who  had  been  temporarily  in  charge 
of  the  horse  had  deserted  a  short  time 
before  the  accident,  and  the  other  boatman, 
who  was  also  the  master,  then  decided 
to  drive,  ordering  the  deceased  at  the  same 
time  to  steer : — Held,  that  no  emergency  had 
arisen  :  that  the  deceased  had,  in  taking  part 
in  the  steering  of  the  boat,  violated  the  orders 
of  liis  employer,  and  that,  therefore,  the  accident 
did  not  arise  out  of  and  in  the  course  of  the 
emjjloyment  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1906. 

Whelan  v.  Moore,  4.3  Ir.  L.  T.  R.  205; 
2  B.  1 14— C.A. 

23').  Servant  Injured  while  Operating  a  Machine 
at  which  he  was  not  Employed.]  —  A  boy 
employed  at  the  respondent's  boot  factory 
wan  engaged  at  ^^•ork  upon  a  machine  in  the 
iil)per  storey.  The  hands  ^^•ere  forbidden  to 
change  from  one  machine  to  another.  An 
imperfectly  moulded  insole  was  brought  up 
amongst  others  to  the  finishing-room  from  the 
ground  floor.  An  overseer  directed  the  appli- 
cant to  bring  the  insole  downstairs  and  have 
it  remoulded.  The  applicant  had  not  been 
expressly  forbidden  to  touch  the  moulding 
machine.  The  operator  in  charge  of  this 
machine  was  temporarily  absent.  The  appUcant 
did  not  wait  for  his  return,  but  attempted  to 
remould  the  sole  himself  and,  in  doing  so,  re- 
ceived injuries  which  resulted  in  the  loss  of  three 
fingers : — Held,  that  there  was  no  evidence 
ujjon  which  the  County  Court  Judge  could 
find  that  the  accident  did  not  arise  out  of  and 
in  the  course  of  the  applicant's  employment, 
and  that  such  disobedience  as  was  found  did  not 
per  se  prevent  the  act  of  the  applicant  from 
being  an  act  done  in  the  course  of  hLs  employ- 
ment, and  that,  therefore,  he  M'as  entitled  to 
compensation. 

ToBiN  V.  Heark,  (1910)  44  Ir.  L.  T.  R.  197  ; 
[1910]  2  Ir.  R.  639— C.A. 

237.  Day's  Labour  Concluded  —  Leaving 
Employers'  Premises  by  Short  Cut.] — A  work- 
man employed  by  the  respondents  had  finished 
his  day's  labour,  and  when  leaving  the  premises, 
apparently  by  a  short  cut,  received  injuries 
from  the  ctTect?  of  which  he  died.  It  was 
"  contrary  to  orders  "  to  use  the  short  cut  in 
question,  but,  nevertheless,  it  was  used  by  a 
number  of  the  employees  : — Held,  that  a  man's 
employment  did  not  cease  until  he  left  his 
employer's  premises  :  that  the  deceased  when 
using  the  short  cut  as  a  means  of  exit  was  still 
in  the  employment  of  the  respondents ;  and 
that  the  injury  arose  "  out  of  and  in  the  course 
of  his  employment  "  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1906. 

M'Kee  &  Others  v.  Great  Northern 
Rahavay  Co.,  42  Ir.  L.  T.  R.  132  ;  1  B. 
165— C.A. 

238.  Unexplained  Drowning  of  Night  Watch- 
man— Evidence — Inference — Onus  of  Proof.]— 
A    night  watchman    on    board    a    ship,    whose 


was  engaged,  and  the  fall  and  death  were  all 
substantially   one   continuous   unbroken   chain 
of  events,  and  that  it  ^\■as  impossible  to  dis- 
connect the  employment  from  the  accident. 
Fennah  v.  Midland  Great  Western  Ry. 

OF  Ireland,  (1911)  45  Ir.  L.  T.  R.  192; 

4  B.  440— C.A. 

231.  Tortious  Act  of  Third  Party  Causing 
Injury.] — Where  the  applicant  was  employed  as 
a  cook  at  an  hotel  in  which  the  kitchen  and  the 
bar  were  on  the  same  level,  and  a  customer 
came  out  of  the  bar  into  the  kitchen,  where  he 
had  no  business  to  be,  and  made  a  rush  at  the 
cook,  who,  in  trying  to  avoid  him,  put  her  arm 
through  a  glass  door  and  was  seriously  injured. 
Held,  that  this  was  not  an  accident  arising 
"  out  of  "  the  employment  within  the  meaning 
of  the  Workmen's  Compensation  Act,   1906. 

Murphy  v.  Berwick,  43  Ir.  L.  T.  R.  126  ; 
2  B.  103— C.A. 

232.  Injured  at  Distance  from  Place  of  Work 
— Injury  Caused  by  Passing  Cart.] — A  workman 
■went,  by  orders,  for  his  wages  to  a  depot  fixed 
by  his  employers  at  a  distance  from  his  place 
of  work.  On  his  return  to  his  work  he  was, 
after  stepping  from  a  tram,  struck  by  a  passing 
cart  in  a  public  street,  and  injured  : — Held, 
that  his  injuries  were  caused  by  an  accident 
arising  out  of  and  in  the  course  of  his  employment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,    1906. 

Nelson    v.    Corporation    of   Belfast,    42 
Ir.  L.  T.  &  Sol.  Jo.  223  ;    1  B.  158— C.A. 

233.  Girl  Drying  her  Hair  at  Fire — Also  in 
Charge  of  Cradle — Clothes  Catch  Fire.] — A 
domestic  servant  who  was  outside  the  door  of 
her  employer's  house  drying  her  hair,  returned, 
in  response  to  an  order,  to  the  house  to  take 
charge  of  a  baby  in  a  cradle  within  a  couple 
of  feet  of  the  fire.  She  continued,  whilst  so 
engaged,  the  operation  of  drying  her  hair  ;  her 
sleeve  was  loose  and  caught  fire,  and  from  the 
injuries  received  she  died.  No  one  witnessed 
the  occurrence,  but,  according  to  a  statement 
made  by  the  girl  herself  after  the  happening 
of  the  accident,  her  clothes  caught  fire  whilst 
she  was  drying  her  hair : — Held,  that  the 
accident  did  not  arise  out  of,  and  as  an  incident 
of,  the  employment  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1906. 

Clifford  v.  Joy,  43  Ir.  L.  T.  R.  192  ;    2  B. 
32— C.A. 

234.  Risk  Not  Incidental  to  Employment.] — 
When  one  of  two  flagmen  whose  duty  it  was 
alternately  to  walk  in  front  of  a  traction 
engine  and,  when  not  in  front,  to  ride  in  a 
van  at  the  rear,  got  upon  the  cross-bar  or 
■draw-bar  on  which  he  had  been  warned  not 
to  go,  but  on  which  he  and  others  had  some- 
times ridden  to  the  knowledge  of  the  employer, 
and  having  slipped  had  his  foot  crushed  by  the 
traction  engine,  Held,  that  the  accident  did 
not  arise  "  out  of  "  the  emplovment. 

M'Keown  v.  M'Murray,  (1911)  45  Ir.  L.  T.  R. 
190— C.A. 

235.  Driver  of  Canal  Boat — Forbidden  to  Steer 
or     otherwise     Manage    Boat — Drowned    whilst 
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hours  of  duty  ^\eI■e  from  7  p.m.  to  7  a.m.  had 
been  seen  several  times  during  the  night  at 
his  post,  and  Mas  heard  by  one  of  the  crew  as 
late  as  5.30  or  6  a.m.,  after  which  all  trace  of 
him  Mas  lost  mitil  his  bod}'  Mas  found  some 
months  after\\ards  in  the  harbour.  On  the 
night  the  watchman  disappeared  the  deck  Mas 
slippery,  the  rail  icy,  and  there  Mas  ice  near 
the  rope  ladder  Mhich  Mas  the  mode  of  descend- 
ing to  any  boat  M'liich  might  have  been  brought 
alongside  ;  and  in  the  morning  the  cap  of  the 
deceased  was  found  on  the  hatch,  a  considerable 
distance  away  from  the  boat ;  the  ship's  cook, 
who  had  been  absent  during  the  night,  came 
back  about  6.30  a.m.  in  a  boat.  There  was  no 
evidence  to  show  how  or  exactly  M'here  the 
watchman  was  drowned  : — Held,  (1)  that  the 
burden  of  proving  in  such  cases  that  the  accident 
came  within  the  tei-ms  of  the  statute  rested  on 
the  applicant ;  if  the  api^licant  left  the  case 
doubtful  as  to  the  existence  of  the  conditions 
which  would  justify  an  award  in  his  favour,  or 
if  the  evidence  was  consistent  with  the  absence 
or  presence  of  such  conditions,  then  he  failed 
just  as  if  he  were  plaintiff  in  an  action  for 
negligence  ;  a  County  Court  Judge  is  entitled 
to  draw  an  inference  from  proved  facts,  but  his 
inference  should  not  be  founded  on  mere  guesses, 
and  in  tliis  case  there  were  circumstances  to 
show  that  an  accident  was  conceivable  without 
arising  out  of  the  employment,  the  inference 
drawii  by  the  County  Court  Judge  that  the 
death  was  not  caused  by  an  accident  arising 
out  of  and  in  the  course  of  the  deceased's  em- 
ployment was  sustainable  ;  (2)  That  with  the 
evidence  before  him  the  County  Court  Judge 
might  reasonably  have  drawn  the  inference 
that  the  accident  arose  out  of  and  in  the  course 
of  the  employment  of  the  deceased  ;  (3)  that 
questions  of  fact  M'ere  for  the  County  Court 
Judge  alone,  and  the  appellate  tribunal  M'ould 
not  disturb  an  award  of  liis  based  on  a  finding 
of  fact. 

Gatton  v.  Limerick  Steamship  Co.,  (1910) 

44  Ir.  L.  T.  R.  141  ;    [1910]  2  Ir.  R.  501 

— C.A. 

239.  Seaman — Lawfully  absent  from  Vessel — 
Return — Accident  while  Jumping  from  Pier  to 
Vessel.] — A  seaman  when  off  duty  left  his 
vessel  on  his  own  business.  The  vessel  was 
then  alongside  the  cjuay,  but  on  his  return,  two 
liours  afterwards,  it  was  some  five  or  six  feet 
from  the  pier,  the  top  of  the  rail  being  about 
three  feet  lower  than  the  quay.  The  vessel 
had  }io  gangM-ay,  but  a  ladder  was  used  for 
getting  on  board.  On  his  arrival  at  the  pier 
the  seaman,  seeing  no  ladder,  hailed,  and  having 
got  no  ansM'cr  he  jumped  from  the  pier  to  the 
vessel,  with  the  result  that  his  leg  sti-uck 
against  the  rail  and  was  permanently  injured  : 
• — Held,  that  the  accident  arose  out  of  and  in  the 
course  of  his  employment. 

Kearon  v.  Kearok.  (1911)45  Ir.  L.  T.  R.  96  ; 
4  B.  435— C.A. 

240.  Seaman  Returning  to  Ship — Fall  from 
Gangway.]- — A  sailor  returning  on  board  his  ship 
after  a  trip  on  shore  unconnected  Mith  his 
employment  fell  into  the  Mater  from  steps 
leading  from  the  gangway,  of  Mhich  they 
formed  part,  to  the  deck  : — Held,  that  this  m  as 


not  an  accident  arising  out  of  and  in  the  course 
of  his  employment. 

Hyndman   v.    Craig    &    Co.,    (1911)   45   Ir. 
L.  T.  R.  11  ;  4  B.  438— C.A. 

[But    see    noM-    Kitchenham  v.  Johmineshury 
Steamship  (No.  164  supra)  in  the  H.  L.]. 

See  also 
Accident,  No.  48. 


(IV.)    ASSESSMENT    OF 
PENSATION. 


COM- 


(A)  English  Cases. 
(i)  Difference  in  Waijes  or  Earning  Capacity. 

1897  Act-^  -I  ,o\  I  \ 

1906  Act;  ''■'■  1  (2)  (")• 

241.  Partial  Disablement — Workman  Disabled 
for  a  Period  of  at  least  Two  Weeks  from  Earning 
Full  Wages — Full  Wages  Paid  after  Accident — 
Amount    and    Duration     of     Compensation.] — 

In  an  arbitration  under  the  Workmen's 
Comj^ensation  Act,  1897,  it  appeared  that, 
the  applicant  was  a  foreman  in  the  employ- 
ment of  the  respondents,  who  were  carpet 
manufacturers.  His  main  work  consisted  in 
supervision,  but  he  used  also  frequently  to  set- 
up and  adjust  the  machines.  While  adjusting 
a  machine  he  received  an  injury  to  his  thumb, 
which  had  to  be  amputated.  He  returned  to 
his  work  the  next  day,  but  after  the  accident- 
he  was  unable  to  set  up  or  adjust  the  machines, 
and  his  work  was  confined  to  supervision.  He 
received  the  same  wages  after  the  accident  as 
before  : — Held,  that  he  was  disabled  for  two 
weeks  from  "  earning  full  wages  at  the  work 
at  which  he  was  employed  "  within  the  meaning 
of  sect.  1,  sub-sect.  2  (a)  of  the  Workmen's 
Compensation  Act,  1897  : — Held,  also,  that  the 
proper  course  was  to  make  a  declaration  of 
liability,  and  to  adjourn  the  question  of  the 
amount  and  duration  of  compensation. 

Chandler  v.  Smith,  68  L.  J.  Q.B.  909; 
[1899]  2  Q.B.  506;  47  W.  R.  677;  81 
L.  T.  317  ;  15  T.  L.  R.  480  ;  1  M-S.  19— 
C.A. 


1897  Act,  Sched.  I.  1  {h),  2. 
1906  Act,  Sched.  I.   1   {b),  3. 

242.  Partial    Disablement— Wages    the    same 
after  as  before  the  Accident — Weekly  Payment.] 

— A  workman,  who  was  so  injured  as  to  necessi- 
tate the  amputation  of  a  thumb,  on  return  to 
work  for  the  same  employers  was  engaged  on 
a  different  class  of  work,  but  was  paid  the  same 
amount  of  wages  a  week  as  he  received  before 
the  accident : — Held,  that  there  was  no  evidence 
of  partial  incapacity  for  work  to  justify  an  award 
for  any  weekly  payments  under  clauses  1  (h) 
and  2  of  the  First  Schedule  to  the  Workmen's 
Comjjensation  Act,   1897. 

Irons  v.  Davis  &  Timjuns.  Lim.,  68  L.  J. 

Q.B.  673;    [1899]  2  Q.B.  330;    47  W.  R. 

616  ;    80  L.  T.  673  ;    1  M-S.  26— C.A. 
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243.  Amovint — Earnings  by  Workman  after 
Accident.] — Clause  2  of  Schedule  I.  of  the 
Workmen's  Compensation  Act,  1897,  which 
provides  that  in  fixing  the  weekly  payment 
(which  is  to  be  the  compensation  under  the 
Act  in  the  case  of  the  workman's  incapacity  for 
work)  regard  shall  be  had  to  the  difference 
between  the  amount  of  the  average  weekly 
earnings  of  the  workman  before  the  accident, 
and  the  average  amount  which  he  is  able  to 
earn  after  the  accident,  does  not  cut  down  the 
limit  imposed  by  clause  1  (b),  which  provides 
that  the  weekly  payment  is  not  to  exceed 
50  per  cent,  of  the  workman's  average  weekly 
earnings. 

Illing WORTH  V.  Walmsley,  69  L.  J.  Q.B. 
519  ;  [1900]  2  Q.B.  142  ;  82  L.  T.  647  ; 
16  T.  L.  R.  281;    2  M-S.   118— C.A. 

244.  Compensation — Amount.] — In  an  arbi- 
tration under  the  Workmen's  Compensation  Act, 
1897,  the  County  Court  Judge  found  (1)  that 
the  applicant's  average  weekly  earnings  before 
November  20,  1899,  the  date  of  the  injury, 
amounted  to  42*.  ;  (2)  that  the  average  amount 
which  the  applicant  was  on  February  12,  1901, 
able  to  earn  was  the  weekly  sum  of  20*.  at 
least.  The  applicant  was  not  then  in  work, 
and  he  had  not  sought  to  get  work.  The 
respondents  had  oflered  him  work,  which  the 
County  Court  Judge  thought  he  was  able  to  do, 
at  weekly  wages  of  24».  ;  but  the  applicant 
refused  to  take  such  work,  upon  the  ground 
that  the  amount  of  such  weekly  wages  was  not 
sufficient.  The  Judge  made  an  award  in 
favour  of  the  applicant  of  the  weekly  sum  of 
lis.,  being  one-half  of  the  difference  between 
the  applicant's  wages  before  and  at  the  time 
of  the  accident  and  what  he  was  at  the  date  of 
the  award  able  to  earn  : — Held,  that  the  amount 
of  compensation  recoverable  was  not  so  re- 
stricted, and  that  the  case  must  be  remitted  for 
reassessment. 

Jones  v.  London  &  North- We.stern  Rail- 
way Co.,  (1901)  4  M-S.  140— C.  A. 

245.  Partial  Incapacity  of  Workman — Dis- 
cretion of  Arbitrator.]- In  awarding  compensa- 
tion under  the  Workmen's  Compensation  Act, 
1897,  for  the  partial  incapacity  of  a  workman, 
the  arbitrator  cannot  lay  down  any  general 
rule  as  to  the  amount  to  be  awarded,  but  must 
decide  each  case  on  its  merits. 

Decision  of  C.A.  (73  L.  J.  K.B.  141  ;    [1904] 

1  K.B.   218;    68  J.   P.    140;    52  W.   R.   275; 

89  L.  T.  627  ;    20  T.  L.  R.  121  ;    6  M-S.  120) 

affirmed. 

Webster  v.  Sharp  &  Co.,  74  L.  J.  K.B.  776  ; 

[1905]  A.C.   284;    92  L.  T.   373;    7  M-S. 

118— H.L.  (E.). 

246.  Amount  of  Compensation — Discretion  of 
Arbitrator — Incapacity  to  Earn  Same  Wages  at 
Old  Work.] — A  workman  (a  machinist)  in  the 
course  of  his  employment  met  with  an  accident 
whereby  he  sustained  permanent  injuries.  His 
employer  agreed  to  pay  him  18s.  a  week  (half 
his  average  wage)  by  way  of  compensation, 
and  a  memorandum  of  such  agreement  was 
registered.  After  an  interval  of  three  months 
the  employer  offered  to  take  him  back  into  his 
employment,   but   the    workman   refused.      At 
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that  time  he  was  earning  lOs.  a  week  at  boot 
repairing,  &c.  On  an  application  to  review, 
the  County  Court  Judge  found  that  the  work- 
man could  not  work  at  his  old  employment  or 
earn  at  that  employment  his  old  wages : — Held, 
that  the  County  Court  Judge  was  not  bound  to 
reduce  the  weekly  allowance,  the  amount  of 
compensation  being  for  the  Judge  to  determine 
after  giving  due  effect  to  all  proper  considera- 
tions. 

Ellis  v.  Knott,  (1900)  2  M-S.  116— C.A. 

1897  Act,  Sched.  I.  2. 
1906  Act,  Sched.  I.  3. 

247.  Review  of  Award  of  Weekly  Payment — 
Difference  between  Wages  before  and  Wages 
after  Accident — Apprentice — Tuition.] — In  fixing 
the  amount  of  the  weekly  payment  to  be 
made  to  a  workman  in  proceedings  under  the 
Workmen's  Compensation  Act,  1897,  in  the 
case  of  his  total  or  partial  incapacity  for  work 
resulting  from  injury,  the  sole  matter  to  be 
regarded — apart  from  any  payment  not  being 
wages  which  he  may  receive  from  the  employer 
in  respect  of  the  injury  during  the  period 
of  incapacity — is  the  diflerence  between  the 
average  weekly  earnings  of  the  workman  before 
the  accident  and  the  average  amount  which  he 
is  able  to  earn  after  the  accident.  The  fact 
that  the  average  weekly  earnings  of  the  workman 
after  the  accident  would  have  been  greater 
but  for  the  injury  cannot  be  taken  into  con- 
sideration. 

Per  A.  L.  Smith,  M.R.  :  Loss  of  tuition  by 
an  apprentice  is  not  the  subject  of  compensation 
under  the  Act. 

Per  Stirhng,  L.J. :  The  value  of  the  tuition 
received  by  an  apprentice  during  his  apprentice- 
ship is  too  vague  to  be  included  in  the 
expi'ession  "earnings  "  in  clause  2  of  Sched.  I. 
of  the  Act. 

Semble,  incidental  advantages  derived  from 
his  employment  and  capable  of  being  estimated 
in  money,  such  as  food,  clothing,  or  a  house 
rent  free,  may  be  included  in  the  workman's 
earnings. 

Iro7is  V.  Davis  (No.  242  svpra)  and  Chandler 
V.  Smith  (No.  241  supra)  followed. 

Pomphrey  v.  Southwark  Press,  70  L.  J. 
K.B.  48;  [1901]  1  K.B.  86;  65  J.  P.  148; 
83  L.  T.  468  ;  17  T.  L.  R.  53  ;  3  M-S.  194 
—C.A. 

1906  Act. 

248.  No  Injured  Workman  Entitled  as  of 
Right  to  Fifty  Per  Cent,  of  his  Average  Wages.]^ 
— Per  Cozens-Hardy,  M.R.  :  ■"  Fifty  jK-r  cent, 
of  the  wages  is  the  maximum,  and  no  workman 
has  a  title  to  the  maximum,  although  in  many 
cases  County  Court  Judges  may  very  properly 
and  ver\'  wisely  in  the  exercise  of  their  discre- 
tion give  50  per  cent.  But  the  man  is  not 
entitled  to  that." 

Fox  v.  Battersea  Borough  Council,  (1911) 
4  B.  at  p.  265— C.A. 

1906  Act,  Sched.  I.  3. 

249.  Workman  Returned  to  Work  at  Less 
Wages — Amount  of  Compensation  Entitled  to.] — 
A    Judije   has   a   discretion  in    tlie    amount    of 
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compensation  which  he  may  award  when  an 
injured  \\orkman  has  returned  to  work  and  is 
earning  less  than  he  did  before  the  accident,  and 
he  need  not  necessarily  award  the  full  difference 
between  the  earnings  before  and  after  the 
accident. 

Humphreys  v.  City  of  London  Electric 
Lighting  Co.,  (1911)  4  B.  275— C.A. 

250.  Partial  Incapacity — Permanent  Injury  to 
One    Eye — "  Suitable    Employment."]  —  What 

is  "  suitable  employment "  within  Sched.  I.  3 
to  the  Workmen's  Compensation  Act,  1906,  is 
per  Cozens-Hardy,  M.R.,  and  Fletcher  Moulton, 
L.J.,  a  question  of  fact,  and  per  Buckley,  L.J., 
a  mixed  question  of  fact  and  law,  in  each  case, 
having  regard  not  only  to  the  physical  condition 
of  the  workman,  but  also  to  the  nature  and 
character  of  the  work  that  he  did  before  the 
accident  and  the  nature  and  character  of  the 
work  offered  to  him  after  the  accident. 

A  coal  miner  whilst  emploj'ed  getting  coal  at 
the  coal  face  in  a  colliery  met  with  an  accident. 
A  piece  of  coal  flew  into  his  left  eye,  which 
became  permanently  injured.  The  sight  was 
not  destroyed,  but  the  miner  was  rendered  less 
fitted  for  his  particular  work  than  a  one-eyed 
man.  The  colliery  comjiany,  after  having  paid 
him  compensation  for  sev^eral  months,  offered 
him  work  at  the  coal  face  at  his  old  wages.  On 
his  declining  their  offer  they  ceased  theii*  pay- 
ments, and  he  thereupon  filed  a  request  for 
arbitration  for  the  determination  of  the  question 
whether  the  work  offered  to  him  was  suitable 
employment  within  Sched.  I.  3  to  the  Act  of 
1906.  The  County  Court  Judge  on  the  medical 
evidence  foimd  that  there  was  an  appreciable 
increase  of  peril  of  injury  to  the  remaining  eye, 
and  of  injury  generally,  in  working  at  the  face 
with  only  one  available  eye.  He  was  therefore 
of  opinion  that  the  work  offered  was  not  quite 
suitable  employment,  and  awarded  compensa- 
tion : — Held,  that  the  finding  of  the  County 
Court  Judge  meant  that  the  employment  was 
not  suitable,  although  nearly  so,  thus  negativing 
suitability,  and  that  there  was  evidence  to 
justify  the  finding,  and  therefore  it  could  not  be 
interfered  w^ith. 

Eyre  v.  Houghton  Main  Colliery  Co., 
LiM.,  (1910)  79  L.  J.  K.B.  698;  [1910] 
1  K.B.  695  ;  102  L.  T.  385  ;  26  T.  L.  R. 
302 ;    54  Sol.  Jo.  304 ;    3  B.  250— C.A. 

251.  Partial  Incapacity — Employment  in  other 
Work  at  Increased  Wages  by  same  Employers — 
Dismissal  for  Misconduct — Application  for  Com- 
pensation— Suspensory  Award.] — As  the  result  of 
an  accident  a  workman  suffered  permanent  but 
partial  incapacity.  His  employers  engaged  him 
in  other  work  at  a  wage  liigher  than  that  which 
he  received  before  the  accident.  Owing  to 
misconduct  he  was  subsequently  dismissed.  On 
the  hearing  of  an  application  for  compensation 
the  County  Court  Judge  made  an  award  in 
favour  of  the  employers,  being  of  opinion  that 
the  incapacity  was  due  to  the  workman's  mis- 
conduct:— HeM,  that  the  workman  was  at  that 
time  not  earning  any  wages  solely  owing  to  his 
misconduct,  and  that  as  the  employers  offered 
to  submit  to  a  suspensory  awaid  of  \d.  a  week, 
such  an  award  would  be  made. 


Clark  V.  Gas,  Light  di  Coke  Co.  (No.  669  infra) 
considered. 

Hill  v.  Ocean  Coal  Co.,  Lim.,  (1909)  3  B. 
29— C.A. 

252.  Accident  —  Rupture  —  Workman  fit  for 
Work  provided  Truss  Worn  and  Proper  Pre- 
cautions taken — Suspensory  Award.] — While  at 
work  on  board  a  vessel  the  applicant  fell  and 
ruptured  himself.  He  was  laid  up  for  a  short 
time  and  then  returned  to  work.  Later  he  was 
medically  examined,  the  result  of  such  examina- 
tion being  that  he  was  ruptured,  but  was  fit 
for  work  if  he  wore  a  proper  truss  and  took 
proper  precautions.  On  an  apphcation  for 
compensation  under  the  Workmen's  Com- 
pensation Act,  1906,  the  County  Court  Judge 
refused  to  award  any  compensation  or  to  make 
a  suspensory  order  so  as  to  keep  the  employers' 
Uability  alive  : — Held,  that  a  suspensory  award 
of  Id.  a  week  should  have  been  made  so  as  to 
preserve  the  right  of  the  applicant  in  the  event 
of  future  trouble  arising  as  the  result  of  his 
injury. 

Owners  of  Vessel  "Tynron"  v.  Morgan  (No. 
693   infra)  followed. 

Griga?\  Owners  of  Ship  "Harelda,"  (1910) 
26  T.  L.  R.  272;  3  B.  116— C.A. 


See  also 
Reviewing  Award,    Nos. 
673. 


669,    670,   671, 


(ii)  Extras,  Deductions,  aiid  Apportionments. 

1897  -4rfT   „  ,    ,    J-    1  /  X 
1906  Actf  ^'^""^-  '■  1  («)• 

253.  "  Average  Weekly  Earnings  " — Deduction 
from  Weekly  Earnings — Lamp  Oil  suppfied  to 
Miner  by  Employers.] — "  Earnings  "  in  Sched.  I. 
clause  (1)  (a)  (i)  of  the  Workmen's  Compensation 
Act,  1897,  means  the  actual  amount,  whether  in 
money  or  in  kind,  which  the  workman  receives 
from  his  employers. 

The  average  weekly  earnings  of  a  miner,  who 
suffered  injury  from  an  accident  in  the  course 
of  his  employment  which  resulted  in  his  death, 
were  £1  10s.  llrf.  a  week,  but  a  deduction  of 
Old.  a  week  was  made  for  oil  supplied  by  his 
employers  for  the  lamp  used  by  the  miner  in 
his  employment,  so  that  the  average  amount 
of  money  actually  received  by  him  from  his 
employers  was  £1  10s.  5d.  only : — Held,  in 
assessing  compensation  for  the  man's  dependants 
under  the  Workmen's  Compensation  Act,  1897, 
that  the  compensation  must  be  computed  upon 
the  basis  that  the  miner's  average  weekly 
earnings  were  £1  10s.  \\d.  a  week. 

Houghton  v.  Sutton  Heath  &  Lea  Greek 
Colliery  Co.,  70  L.  J.  K.B.  61  ;  [1901] 
1  K.B.  93  ;  65  J.  P.  134  ;  49  W.  R.  196 ; 
83  L.  T.  472;  17  T.  L.  R.  54;  3  M-S. 
173— C.A. 


254.  Amount  of  Compensation  —  Deduction 
from  Wages.] — In  calculating  the  amount  of 
compensation  due  under  the  Workmen's  Com- 
pensation Act,  1897,  in  respect  of  an  accident 
to  a  workman  no  deduction  should  be  made  for 
tools  or  other  necessary  equipment  of  a  work- 
man, for  the  supply  of  wliich  he  has  been  called 
upon  to  pay  his  employer. 
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Houghton  v.  Sutton  Heath  d;  Lea  Green 
Colliery  Co.   (No.  253  s^ipra)  approved. 

Abram  Coal  Co.  v.  Southern,  72  L.  J.  K.B. 
601  ;  [1903]  A.C.  306  ;  89  L.  T.  103  ;  19 
T.  L.  R.  579  ;  5  M-S.  125  ;  41  So.  L.  R. 
449— H.L.   (E.). 

255.  Earnings  of  Workman — Uniform  Supplied 
to  a  Railway  Guard— Property  in  Uniform  in 
Railway  Company.] — A  railway  guard,  in 
addition  to  his  wages,  was  supplied  by  the 
railway  company  with  a  complete  uniform 
each  year  : — Held,  that  the  value  of  the  use 
of  the  uniform  was  part  of  the  guard's  "  earn- 
ings" within  the  meaning  of  Schedule  I.  clause  1 
to  the  Workmen's  Compensation  Act,   1897. 

Great  Northern  Railway  Co.  v.  Dawson, 
74  L.  J.  K.B.  271  ;  [1905]  1  K.B.  331  ; 
53  W.  R.  309  ;  92  L.  T.  145  ;  21  T.  L.  R. 
193;    7  M-S.  114— C. A. 

256.  Workman  leaving  Dependants  in  part 
Dependent— Award  Including  Funeral  Expenses 
— Validity — Sum  "reasonable  and  proportionate 
to  the  Injury"  to  the  Dependants.]— Where  a 
workman,  to  whom  death  has  been  caused  in 
circumstances  to  which  the  Workmen's  Com- 
pensation Act,  1897,  applies,  leaves  dependants 
in  part  dependent  upon  his  earnings,  the  funeral 
expenses  of  the  workman  may  be  taken  into 
consideration  in  determining  the  sum  "  reason- 
able and  proportionate  to  the  injury"  to  the 
dependants  directed  by  the  First  Schedule  of  the 
Act,  clause  1  (a)  (ii),  to  be  awarded  to  them  as 
compensation. 

Bevan  v.  Crawshay  Brothers  (Cyfartha), 
LiM.,  71  L.  J.  K.B.  49  ;  [1902]  1  K.B.  25  ; 
50  W.  R.  98  :  85  L.  T.  496  ;  18  T.  L.  R. 
17;    4  M-S.  110— C.  A. 


257.  Partial  Dependency— Mode  of  Assessing 
Compensation — "  Proportionate  to  the  Injury 
to  "  the  Dependants.] — By  Schedule  I.  clause 
1  (a)  (ii)  of  the  Workmen's  Compensation  Act, 
1897,  the  amount  of  compensation  under  the 
Act,  where  death  results  from  the  injury  and 
the  workman  leaves  dependants  in  part  depend- 
ent upon  his  earnings  at  the  time  of  his  death, 
shall  be  such  sum,  not  exceeding  the  fixed  sum 
payable  under  clause  1  (a)  (i)  in  cases  of  total 
dependency,  as  may  be  determined  on  arbitra- 
tion under  the  Act  "  to  be  reasonable  and 
proportionate  to  the  injury  to  "  the  dependants. 

In  an  arbitration  under  the  Act  it  was  proved 
that  the  wages  of  a  deceased  workman  were 
about  £1  a  week,  and  if  he  had  left  dependants 
wholly  dependent  upon  his  earnings  the  sum 
payable  under  clause  1  (a)  (i)  would  have  been 
£155  Os.  Gd.  He  left  a  widow  who  was  at  the 
time  of  his  death  earning  Is.  lid.  a  week  by 
laundry  work,  and  was  in  part  dependent  upon 
his  earnings  at  the  time  of  his  death,  and  the 
County  Court  Judge  awarded  her  £150  (includ- 
ing payments  previously  made).  Upon  appeal 
it  was  contended  for  the  employers  that  the 
County  Court  Judge  ought  to  have  taken  into 
account  the  cost  of  the  maintenance  of  the 
deceased  workman: — Held,  that  the  mode  of 
calculating  the  amount  of  compensation  in 
cases  of  partial  dependency  under  Schedule  I. 
clause  1  (a)  (ii)  of  the  Act  only  differs  from  the 
mode  of  calculating  it  in  cases  of  total  depend- 


ency under  clause  1  (a)  (i)  by  introdncing  into 
the  calculation  the  otiier  source  or  sources  of 
income  of  the  dependant,  and  that  there  was 
nothing  to  show  that  the  County  Court  Judge 
had  misdirected  himself  as  to  the  mode  of 
assessing  compensation. 

Osmond  v.  Campbell  &  Harrison,  Lim., 
75  L.  J.  K.B.  1  ;  [1905]  2  K.B.  852;  54 
W.  R.  117  ;  93  L.  T.  724  ;  22  T.  L.  R.  4  ; 
8  M-S.  95— C.A. 

1807  .ict,  Sched.  1.  2. 
1906  Ad,  Sched.  I.  3. 
258.  Average  Weekly  Earnings  before  Accident 
—Fall  in   Rate   of   Wages— Partial   Recovery- 
Wages  Workman  able  to  Earn  after  Accident.  1 — 
A  workman  employed  as  a  haulier  in  a  colliery 
was  totally  incapacitated  for  work  by  reason 
of  personal  injury  caused  by  an  accident  ansmg 
out  of  and  in  the  course  of  his  employment. 
His  average  weekly  earnings  as  a  haulier  before 
the  accident  were  34s.,  and  his  employers  after 
the  accident  continued  to  make  him,  as  compen- 
sation under  the  Workmen's  Compensation  Act, 
1897,  weekly  payments  of  17s.  a  week,  being 
the    maximum    compensation    under    the    Act. 
The   workman,   having   after  a   time  partially 
recovered  from  his  injury,  was  taken  back  by 
his  employers  into  their  employment  at  hghfc 
work  as  a  lamp-man  at  weekly  wages  of  29s.  5d. 
a  week.      At  that  time  the  wages  of  hauhers 
had  fallen  to  29s.  5rf.  a  week.     The  employers 
having  refused  to  pay  the  workman  any  sum 
as  compensation  in  addition  to  his   wages  of 
29s.  5d.  a  week,  the  workman  filed  a  request 
for    arbitration    in    the    County    Court.     The 
application   was   treated  as   an   application   to 
review  a   weekly  payment,  under  Schedule   I. 
(12)  of  the  Act.     The  County  Court  Judge  was 
of  opinion  that,  in  determining  the  amount  of 
compensation,  if  any,  which  should  be  awarded 
to   the   workman,    the   proper  principle   to    be 
adopted  was  that   the   basis— i.e.   the  average- 
weekly  earnings  on  which  the  amount  of  com- 
pensation was  originally  fixed— should  be  varied 
to  the  extent  of  the  variation  at  the  time  in  the 
waocs  earned  by  persons  in  similar  employment 
to  "that  in   which   the   workman   was  engaged 
prior  to  the  accident,  and  he  refused  to  award 
the  workman  any  compensation  in  addition  to 
the  weekly  wages  he  was  earning  at  the  time  : — 
Held,  that  the  principle  adopted  by  the  County 
Court  Judge  was  wrong,  and  that  the  case  must 
be  remittexl  to  him  for  reconsideration,  having 
ref^ard  to  all  the  circumstances  of  the  case. 
James  v.  Ocean  Coal  Co.,  73  L.  J.  K.B.  915  ; 
[1904]   2    KB.    213;     68   J.    P.    431;     52 
W.  R.  497  ;    90  L.  T.  834  ;    20  T.  L.  R.  483  ; 
6  MS.   128— C.A. 
[But    see    Bevan   v.    Energhjn    Colliery   Co., 
(No.    259    infra)    for   cases    under    the  Act  of 
190G. 


190G  Act,  Sched.  I.  3. 
259.  Average  Earnings  befare  Accident— Fall 
in  Wa?es  after  Accident  by  Reason  of  Passing  of 
Eight  Hours  Act.]  — The  applicant,  a  collier, 
\Nas  injured  in  the  course  of  his  omplov- 
ment  in  1907.  He  received  a  weekly  pa\ment 
of  £1,  during  total  incapacity.  In  August, 
1911,     he     commenced    proceedings    to    have 
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compensation  a^^•arded  in  respect  of  his  partial 
incapacity.  At  the  time  of  the  accident  the 
appHcant  ^\as  earning  £2  19.s.  Id.  per  week  ;  in 
August,  1911,  he  was  earning  £1  12«.  Id.  per 
week.  Since  the  time  of  the  accident  colliers' 
earnings  had  fallen  considerably  o^^■mg  to  the 
passing  of  the  Coal  Mines  Regulation  Act, 
1908  : — Held,  that  in  fixing  the  amount  of  the 
weekly  payment  payable  to  the  applicant,  regard 
must  be  had  to  the  circumstance  that  a  great 
reduction  in  colliers'  ^\  ages  had  been  effected  by 
reason  of  the  passing  of  the  Coal  Mines  Regula- 
tion Act,  1908. 

Bevan  v.   Energlyn  Colliery  Co.,  (1911) 

[1912]    1    K.B.    63;     105   L.    T.    654;     28 

T.  L.  R.  27— C.A. 

1897  Act,  Sched.  I.  4-7. 
1906  Act,  Sched.  I.  5,  8,  10. 

2(10.  Sum  Allotted  to  Dependant — Payment 
to  Legal  Personal  Representative — Investment 
in  Name  of  Registrar.] — In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  the 
County  Court  Judge  awarded  that  a  sum, 
payable  by  employers  as  compensation  for 
injury  to  a  workman  resulting  in  death,  should 
be  apportioned  betwecia  the  widow,  who  was 
the  legal  personal  representative  of  the  workman, 
and  the  two  infant  sons,  who  were  the  other 
dependants  of  the  workman,  and  that  the 
employers  should  pay  the  sum  apportioned  to 
the  sons  to  the  Registrar  of  the  Court,  to  be 
invested  in  his  name  in  the  Post  Office  Savings 
Bank  for  their  benefit : — Held,  that  on  the 
true  construction  of  clauses  (4),  (5),  (6),  and  (7) 
of  the  First  Schedule  to  the  Act,  the  County 
<!!ourt  Judge  had  jurisdiction  to  make  the  order, 
and  was  not  bound  by  the  first  part  of  clause 
(4)  to  order  the  payment  of  the  full  amount  of 
the  compensation  to  the  legal  personal  repre- 
rsentative  of  the  workman. 

Daniel  v.  Ocean  Coal  Co..  69  L.   J.   Q.B. 

567;    [19001  2   Q.B.   250;    64  J.   P.  436; 

48  W.  R.  467  ;    82  L.  T.  523  ;    16  T.  L.  R. 

368  ;    2  M-S.  135~C.A. 

1906  Act,  sec.  7(1)  (<?),  Sched.  I.  3. 

261.  Seaman — Discharge  at  Foreign  Port — 
Wages  Paid  for  Period  between  Accident  and 
Discharge.] — In  the  case  of  seamen,  compensa- 
tion for  accident  under  the  Workmen's  Com- 
pensation Act  begins  exactly  where  the  right 
to  maintenance  under  the  Merchant  Shipping 
Acts  ends. 

The  words  in  paragraph  3  of  Schedule  I.  to 
the  Workmen's  Compensation  Act,  that  the 
arbitrator  is  to  have  regard  to  "  any  payment, 
allowance,  or  benefit  which  the  workman  may 
receive  from  the  employers  during  the  period  of 
his  incapacity,"  refer  only  to  such  as  is  received 
in  respect  of  the  incapacity  or  that  period  of  it 
which  is  covered  by  the  compensation. 

The  appellant,  a  seaman,  was  injured  by 
accident  on  board  ship  and  received  main- 
tenance and  wages  until  he  landed  in  Ne\^"  York, 
w  here  he  was  discharged  and  taken  to  a  hospital, 
where  he  stayed  for  some  weeks.  He  was  then 
conveyed  to  England,  where  he  arrived  more 
than  two  months  after  the  accident : — Held, 
that  the  arbitrator,  in  assessing  compensation  for 
the  accident,  was  not  required  by  paragraph  3 


of  the  Schedule  to  make  any  deduction  from 
the  award  in  respect  of  the  wages,  maintenance, 
and  treatment  received  by  the  seaman  on  the 
ship  from  the  time  of  the  accident  until  he  was 
discharged. 

Decision  of  the  C.A.   (78  L.  J.   K.B.   1144; 
[1909]  2  K.B.  704  ;    101  L.  T.  90  ;    25  T.  L.  R. 
69  L  ;   53  Sol.  Jo.  650 ;   2  B.  208)  reversed. 
McDebmott        v.       S.S.       "  Tintoretto  " 

(Owners),    (1910)   80   L.    J.    K.B.     161; 

[1911]  A.C.  35  ;  103  L.  T.  769  ;  27  T.  L.  R. 

149  ;  55  Sol.  Jo.  124  ;  4  B.  123  ;  48  Sc.  L.  R. 

728— H.L. 

262.  Injury  to  Seaman — Removal  to  Hospital 
while  Unconscious — Payments  to  Hospital  after 
Discharge  —  Deduction    from    Compensation.] — 

A  seaman  who  had  been  seriously  injured  was 
taken  to  a  hospital  while  still  unconscious.  For 
fifteen  weeks  after  his  discharge  the  seaman 
remained  in  hospital,  and  while  there  his  former 
employers  paid  for  his  maintenance  a  sum 
equivalent  to  the  full  weekly  compensation 
payable  to  him  : — Held,  that  regard  should  be 
had  to  such  pa3'ments  in  fixing  the  amount  of 
compensation,  as  they  were  benefits  which  the 
\\orkman  received  from  his  employers  during 
his  incapacity. 
Kempson  v.  Owners  of  the  Schooneb 
"  Moss  Rose,"  (1910)  4  B.  101— C.A. 

1906  Act,  sec.  13,  Sched.  I.  I,  2. 

263.  Average  Weekly  Earnings — Earnings  in 
Laundry — Additional  Earnings  as  Music  Teacher 
— "Concurrent  Contracts  of  Service."] — The 
applicant  was  employed  in  a  laundry  at  7s.  a 
week  wages,  where  she  met  with  an  accident  to 
her  hand.  She  was  also  earning  3s.  a  week  by 
teaching  music  in  her  spare  time  to  a  neighbour's 
children  : — lield,  that  the  applicant  was  not 
entitled  to  compensation  under  clause  2  (6)  of 
Sched.  I.  to  the  Workmen's  Compensation  Act, 
1906,  on  the  footing  of  having  entered  into 
"  concurrent  contracts  of  ser^'ice "  with  two 
employers,  but  only  under  clause  1  (a)  on  the 
footing  of  the  weekly  wages  of  Is. 

Simmons  v.  The  Heath  Laundry  Co.,  (1910) 
79  L.  J.  K.B.  395;  [1910]  1  K.B.  543; 
102  L.  T.  210  ;  26  T.  L.  R.  326  ;  54  Sol.  Jo. 
392  ;  3  B.  200— C.A. 

1906  Act,  Sched.  I.  1,  2. 

234.  "  Average  Weekly  Earnings  " — Seaman — 
Value    of    Board — Cost    to    Employer.] — As    a 

general  rule,  for  the  purpose  of  computing  a 
seaman's  average  weekly  earnings  the  actual 
cost  to  the  shipowner  is  the  measure  of  the 
value  to  the  seaman  of  the  food  and  lodging 
supplied  to  him  on  board  ship  by  the  shipowner. 
ROSENQVIST  V.    BOWRINO    &    Cc,    77    L.    J. 

K.B.  545;    [1908]  2  K.B.   108;    98  L.  T. 

773  ;  24  T.  L.  R.  .504  ;  1  B.  395— C.A. 

265.  "  Average  Weekly  Earnings  " — "  Tips  " 
or  Gratuities — Right  to  Retain — Implied  Term 
of  Contract  of  Employment — "  Earnings  in  the 
Employment."] — The  measure  of  compensa- 
tion under  the  Workmen's  Compensation 
Act,  1906,  is  not  wages,  but  "  earnings  in  the 
employment,"    which    need    not    always    come 
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only  from  the  employer.  Where  the  employ- 
ment is  of  such  a  nature  that  the  habitual 
giving  and  receipt  of  gratuities  or  "  tips  "  is 
open  and  notorious  and  sanctioned  by  the 
employer,  the  money  thus  received  by  the 
servant  with  the  knowledge  and  approval 
of  the  employer  ought  to  be  brought  into 
Account  in  estimating  the  average  weekly 
earnings  of  the  servant.  It  is  not  necessary 
to  prove  that  it  was  an  express  condition  of  the 
employment  that  the  servant  should  be  allowed 
to  retain  the  "  tips  "  in  addition  to  his  wages  ; 
but  it  is  sufficient  if  the  Court  finds  that  it 
was  an  implied  term  of  the  contract,  and  that 
both  parties  contracted  on  that  footing. 

"  Tips,"  therefore,  received  by  a  deceased 
servant,  who  was  employed  as  a  waiter  on  a 
restaurant  car  and  met  with  a  fatal  accident, 
are  part  of  his  earnings  in  and  by  virtue  of  his 
employment,  and  must  be  taken  into  considera- 
tion in  estimating  the  compensation  payable  to 
his  dependant. 

Penn  v.  Spiers  &  Pond,  Lim.,  77  L.  J.  K.B. 

542  ;    [1908]   1  K.B.  766 ;    98  L.  T.  541  ; 

24  T.  L.  R.  354  ;    52  Sol.  Jo.  280  ;    1  B. 

401— C.  A. 

2(56.  "  Average  Weekly  Earnings  " — Carman 
— Tips  earned  Outside  ordinary  Employment.] — 

A  carman  was  in  the  habit  of  receiving  certain 
tips  to  the  knowledge  of  his  employers  from 
persons  or  firms  at  whose  premises  he  left  or 
collected  goods.  The  tips  were  given  to  him  in 
return  for  carrying  the  goods  to  or  from  some 
other  place  to  suit  the  convenience  of  the 
consignee  or  consignor  : — Held,  that  the  County 
Court  Judge  was  justified  in  taking  such  tips 
into  consideration  w  hen  a.ssessing  the  workman's 
average  weekly  earnings,  notwithstanding  that 
such  tips  were  given  for  services  outside  his 
ordinary  employment. 

Knott  i;.  Tingle,  Jacobs  &  Co.,  (1910)  4  B. 
55— C.  A. 

267.  Concurrent  Contracts  of  Service — In- 
cidental Advantages — Stoker  in  Mercantile 
Marine — Member  of  Royal  Naval  Reserve.]— 
A  sailor,  \\ho  ^\•as  also  a  member  of  the  Royal 
Naval  Reserve,  met  with  an  accident,  and 
compensation  was  awarded  to  him.  The  County 
Court  Judge,  in  estimating  the  average  weekly 
earnings  of  the  applicant,  had  regard,  in  addition 
to  his  \\ages,  to  the  annual  sum  of  £6,  which  he  re- 
ceived as  a  member  of  the  Ro3^al  Naval  Reserve  : 
— Held,  that  there  were  concurrent  contracts 
of  service  within  Sched.  I.  2  (b)  of  the  Act,  and 
that  the  applicant  \\as  entitled  to  bring  the 
•annual  sum  as  Avell  as  his  ^^•ages  into  account. 

Decison  of  C.A.  (80  L.  J.  K.B.  217  ;  [1911] 
1  K.B.  376  ;  103  L.  T.  746  ;  27  T.  L.  R.  127  ; 
4  B.  6)  affirmed. 

"Raphael"  Steamship  v.  Brandy,  (1911) 
80  L.  J.  K.B.  1067  ;  [1911]  A.C.  413  ;  105 
L.  T.  116 ;  27  T.  L.  R.  497  ;  55  Sol.  Jo.  579  ; 
4  B.  307— H.L. 

1906  Ad,  Sched.  I.  1,  3. 

268.  Payment  of  Lump  Sum — Unregistered 
Agreement — Deduction  from  Subsequent  Award 
■of  Compensation.] — A  workman  who  had  been 
injured  in  the  course  of  his  employment  was 
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paid  compensation  by  his  employers  for  some 
six  months,  at  the  end  of  which  time  he  agreed 
to  accept,  and  received,  £10  in  full  settlement. 
The  County  Court  Judge  refused  to  register  the 
agreement,  and  upon  the  matter  coming  before 
him  at  a  subsequent  date  for  the  purpose  of 
assessing  the  compensation  payable,  refused 
to  take  into  consideration  the  £10  so  paid : — 
Held,  that  the  County  Court  Judge  should  have 
taken  into  account  the  £10  which  had  been 
paid  to  the  workman. 
HoRSMAN  V.  Glasgow  Navigation  Co.,  Lim., 
(1909)  3  B.   27— C.A. 

1906  Act,  sec.  1    (2)  (b),  Sched.  I.  1  {b),  3. 

269.  Custom — Right  of  Workman  to  Receive 
Allowance  of  Coal  durin?  Incapacity — Power 
to  Include  same  in  an  Award  of  Compensation.] 
— Where  by  a  custom  of  the  district  a  collier  is 
entitled,  in  addition  to  his  wages,  to,  first,  a  load 
of  fire  coal  for  every  twenty-four  turns  whilst  in 
work,  and,  secondly,  a  load  of  fire  coal  every 
five  weeks  during  incapacity  from  work  caused 
by  accident,  the  coal  is  due  under  the  contract 
of  employment,  and  if  a  collier  is  injured  by 
accident  the  coal  allowance  during  incapacity 
is  quite  indcpendentof  any  compensation  payable 
under  the  Workmen's  Compensation  Act,  1906. 
A  County  Court  Judge,  sitting  as  arbitrator 
under  the  Act  of  1906  is,  therefore,  not  entitled 
to  take  such  an  allowance  into  consideration  and 
include  it  in  the  weekly  sum  awarded  as  com- 
l^ensation. 

SiMMONDs  V.  Stourbridge  Glazed  Brick 
AND  Fireclay  Co.,  (1910)  79  L.  J.  K.B. 
997  ;  [1910]  2  K.B.  269  ;  102  L.  T.  732  : 
26  T.  L.  R.  430— Di v.  Ct. 

1906  Act,  Sched.  I.  1  (a)  (ii). 

270.  Partial  Dependency — Maximum  Compen- 
sation.]— There  is  no  warrant  in  the  Workmen's 
Compensation  Act,  1906,  for  refusing  the  maxi- 
mum amount  of  compensation  in  cases  of  parti?  1 
dependency. 

Hodgson  v.  West  Stanley  Colliery 
(Owners),  (1910)  79  L.  J.  K.B.  356; 
[1910]  A.C.  229  ;  102  L.  T.  194  ;  26  T.  L.  R. 
333  ;  54  Sol.  Jo.  403  ;  3  B.  260— H.L.  (E.). 

271.  Partial  Dependency — "Reasonable  and 
Proportionate  to  the  Injury " — Question  of 
Fact.] — In  every  case  the  amount  due  to  partial 
dependants  is  a  question  of  fact. 

LiTTLEFORD  V.   CONNELL,   (1909)  3  B.   1 — C.A. 

272.  Partial  Dependency  —  Principle  upon 
which  Compensation  Assessed — Earnings — -Cost  of 
Maintenance  —  Pecuniary  Value  of  Services 
rendered  by  Deceased  to  Claimant.] — A  boy  was 
earning  65.  lid.  a  week  wages  in  the  employment 
of  the  respondents  when  he  met  with  a  fatal 
accident.  The  boy  lived  with  his  famih',  con- 
sisting of  his  father,  mother,  and  brother  and 
sister,  and  paid  his  wages  into  the  common  fund. 
He  also  assisted  his  father  in  his  business  of  a 
barber,  but  was  paid  no  wages  for  this  assistance. 
The  cost  of  his  maintenance  at  home  was  about 
equal  to  the  wages  he  earned  from  the  respon- 
dents.    On   an   application   by   the   father   for 
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compensation  under  the  Act  as  being  in  part 
dependent  on  the  boy's  earnings,  the  County- 
Court  Judge  held  that,  as  the  boy's  wages 
amounted  to  no  more  than  the  cost  of  his  main- 
tenance, the  fatlier  was  not  a  dependant,  and 
made  no  award  : — Held,  that  the  County  Court 
Judge  in  detennirdng  the  question  of  the 
dependency  of  the  father  on  the  earnings  of  liis 
son  was  not  precluded  by  law  from  making  a 
deduction  in  respect  of  the  cost  of  maintenance, 
nor  from  taking  into  account  as  against  the  cost 
of  the  son's  maintenance  the  pecuniary  value, 
if  any,  of  the  services  rendered  by  the  son  to  the 
father  in  the  conduct  of  the  latter' s  business 
as  a  barber. 

Osmond  v.  Campbell  d;  Harrison,  Lim.,  (No. 
257  supra)  if  and  so  far  as  it  holds  that  upon 
a  question  of  partial  dependency  the  County 
Court  Judge  must  exclude  the  cost  of  the 
maintenance  of  the  son,  overrided. 

Decision  of  C.A.,  ((1910)  80  L.  J.  K.B.  304  ; 
[1911]  1  K.B.  341;  103  L.  T.  782;  4  B.  107) 
varied. 

Tamworth  Colliery  Co.,  Lim.,  v.  Hall, 
(1911)  [1911]  A.C.  665:  105  L.  T.  449  ;  :io 
Sol.  Jo.  615  ;  4  B.  313— H.L.  (E.). 

See  also 
Jurisdiction,  No.  451. 
Workman,  Nos.  815,  817. 

(iii)  Length  and  Continuity  of  Employment. 

1897  Act  1  c,  1    1     T    ^    I    \   r\ 
1906  Act  I  ^'^'''^-  ^-  1  (")  ^'^- 

273.  "Average  Weekly  Earnings" — Employ- 
ment Less  than  Three  Years — Actual  Employment 
— Break  in  Employment.] — A  workman,  whose 
death  resulted  from  personal  injury  caused 
by  an  accident  in  the  course  of  his  em- 
ployment, was  during  the  course  of  the 
three  years  preceding  the  injury  employed  by 
the  same  employer,  in  whose  service  he  was  at 
the  time  of  the  injury,  for  two  separate  continu- 
ous periods  of  employment,  one  period  of 
employment  being  at  the  commencement  of 
tlie  three  years,  after  which  there  was  a  break 
in  the  employment,  and  the  second  period 
immediately  preceding  the  injury  -.—Held,  that 
compensation  to  the  workman's  dependants 
must,  under  clause  1  (a)  (i)  of  the  First  Schedule 
of  the  Workmen's  Compensation  Act,  1897,  be 
assessed  on  the  basis  of  his  average  weekly 
earnings  during  the  continuous  period  of  em- 
ployment immediateh-  preceding  the  injury  only. 
Appleby  v.  Horseley    Co.,    Lim.    (No.    1), 

68  L.   J.    Q.B.   892  ;     [1899]  2   Q.B.   521  ; 

47  W.  R.  614;    80  L.  T.  853;    15  T.  L.  R. 

410  ;  1  M-S.  103— C.A. 


1897  Act^ 


1906  Act 


>  Sched.  I.  1  (a),  (b). 


274.  "  Average  Weekly  Earnings  " — Employ- 
ment for  Less  than  a  Fortnight.] — The  right  to 
compensation  for  injury  conferred  in  general 
terms  by  sect.  1,  sub-sect.  1  of  the  Workmen's 
Compensation  Act,  1897,  on  workmen  is  not 
qualified  or  restricted  by  Schedule  I.  clause  1  (a) 
and  (b),  by  which  the  scale  of  compensation  is 
based  on  "  average  weekly  earnings,"  and  it 
is  not  a  condition  precedent  to  the  right,  that 


the  workman  injured  or  killed  should  hav© 
been  a  fortnight  or  any  other  definite  period 
in   his   employment. 

The  decisions  of  the  C.A.  (69  L.  J.  Q.B.  449  ; 
[1900]  1  Q.B.  780;  64  J.  P.  292;  48  W.  R. 
408  ;  82  L.  T.  189 ;  16  T,  L.  R.  250  ;  2  M-S. 
101,  and  69  L.  J.  Q.B.  598 ;  [1900]  2  Q.B.  95  ; 
48  W.  R.  598  ;  82  L.  T.  489  ;  16  T.  L.  R.  335  ; 
2  M-S.  104)  reversed. 
Lysons  v.  Andrew  Knowles  &  Sons,  Lew.  ; 

Stttart  v.  Nixon  &  Bruce,  70  L.  J.  Q.B. 

170;    [1901]  A.C.  79;    65  J.  P.  388;    49 

W.  R.  63-0  ;   84  L.  T.  65  ;   17  T.  L.  R.  156  : 

3  M-S.  1— H.L.  (E.). 


275.  Employment  for  Less  than  a  Fortnight — 
Average  Weekly  Earnings — Mode  of  Ascertain- 
ing.]— A  workman  was  employed  upon  the 
demolition  of  a  hotise  upon  the  terms  that  he 
was  to  be  employed  for  eleven  hours  a  day  for 
five  days  in  the  week  and  for  five  hours  a  day 
on  Saturday,  making  sixty  hours  a  week,  and 
that  he  was  to  be  paid  at  the  rate  of  l^d.  an 
hour.  He  was  not  employed  for  any  specified 
number  of  weeks,  and  he  could  be  discharged 
from  his  employment  at  an  hour's  notice.  He 
worked  in  fact  for  four  days,  and  then  sustained 
injury  which  resulted  in  his  death.  Tn  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1897,  the  County  Court  Judge  made  an 
award  in  favour  of  the  applicant,  the  widow, 
calculated  on  the  basis  that  the  average  weekly 
earnings  of  the  deceased  were  £1  lis.  6d.,  and 
taking  156  times  that  sum,  as  provided  by 
Schedule  1.  clause  1  la)  (i)  of  the  Act.  which 
amounted  to  £292  10s.,  fixed  this  latter  sura 
as  the  amount  of  compensation  to  be  paid  : — 
Held,  that  the  County  Court  Judge  had  awarded 
compensation  in  accordance  with  the  principle 
laid  down  by  the  House  of  Lords  in  Lysons  v. 
Knoioles  d'-  Sons  (No.  274  supra),  by  taking  into- 
consideration  the  weekly  earnings  which  the 
deceased  might  have  earned  if  he  had  not  met 
with  the  accident,  but  had  had  an  opportunity 
of  continuing  in  his  employment. 

A  workman  was  employed  as  an  haulier, 
and  in  the  course  of  such  employment  sustained 
persona]  injuries.  One  of  the  men  commenced 
to  work  on  a  Wednesday,  and  worked  every 
day  (including  Sunday)  until  the  following 
Wednesday',  on  which  day  the  accident  occurred. 
There  was  no  regular  contract  of  employment, 
and  the  wages  were  at  the  rate  of  5s.  2d.  a  day. 
The  workman  received  £2  Is.  4rf.  payment  in 
le.^pect  of  the  days  on  which  he  was  actually 
employed  In  proceedings  under  the  Work- 
men's Compensation  Act,  1897,  the  County 
Court  Judge  made  an  award  in  the  workman's 
favour  calculated  on  the  basis  that  Iris  average 
weekly  earnings  were  six  time«  ^s.  2d. — namely, 
£1  lis. — and  in  accordance  with  the  provisions 
of  Schedule  I.  clause  1  (b)  of  the  Act,  made  an 
award  for  a  weekly  payment  of  15s.  6rf.,  being 
one-half  of  the  sum  of  £1  lis.: — Held,  that  the 
award  had  been  made  on  a  correct  basis,  for 
that  since  the  decision  of  the  House  of  Lords 
in  Lysons  v.  Knowles  cfc  Sons  [supra),  although 
the  employment  had  extended  from  one  week 
to  a  portion  of  another  week,  the  County  Court 
Judge  was  entitled  in  calculating  the  workman's 
weekly   wages   to   take  into   consideration   the 
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wages  he  might  have  earned  if  he  had  had  an 
opportunity  of  working  for  two  weeks. 

Ayres  v.  Buckeridge  ;  Wheale  v.  Rhymney 
Iron  Co.  ;  Jones  v.  Rhymney  Iron  Co., 
71  L.  J.  K.B.  28;  [1902]  1  K.B.  57;  65 
J.  P.  804;  50  W.  R.  115  ;  85  L.  T.  472  ; 
18  T.  L.  R.  20  ;   4  M-S.  120— C.A. 


1897  Act\„  ,  J    J 
1906  Ad  r'^"^- ^■ 


1  (b). 


270.  Amount  of  Compensation — Absence  from 
Employment  through  Illness  —  Employment, 
whether  Continuous  or  not.  ]  —  The  question 
whether  a  workman's  employment  has  ter- 
minated or  not  is  one  of  tact.  If  a 
workman  is  absent  from  work  through  illness 
for  eleven  weeks,  and  a  County  Court  Judge 
finds  as  a  fact  that  such  absence  constitutes  a 
break  in  the  employment,  and  there  is  evidence 
on  which  the  County  Court  Judge  could  so 
find,  then  no  appeal  lies  from  such  finding. 

Hewlett  v.  Hepburn  &  Co.,  (1899)  Ki 
T.  L.  R.  56  ;    2  M-S.  123— C.A. 

277.  Personal  Injury  by  Accident — Employ- 
ment during  Previous  Twelve  Months — Average 
Weekly  Earnings.] — The  provision  in  sect.  1. 
sub-sect,  (b)  of  Schedule  I.  of  the  Workmen's 
Compensation  Act,  1897,  that  where  total  or 
partial  incapacity  for  work  results  from  an 
injury,  the  subject  of  compensation  under  the 
Act,  the  amount  of  compensation  shall  be  a 
weekly  payment  during  the  incapacity,  after 
the  second  week,  not  exceeding  50  per  cent. 
of  the  workman's  average  weekly  earnings 
during  the  previous  twelve  months,  "  if  he  has 
been  so  long  employed,"  means  if  he  has  been 
so  long  employed  in  the  employment  of  the 
same  employer. 

Price  v.  Marsden,  68  L.  J.  Q.B.  307;  [1899] 
1  Q.B.  493  ;  47  W.  R.  274  ;  80  L.  T.  15  ; 
15  T.  L.  R.  184  ;   1  M-S.  108— C.A. 

278.  "  Average  Weekly  Earnings  "  —  Com- 
putation— "If  he  has  been  so  long  employed  "— 
Continuous  Employment  —  Strike  —  Fresh  Con- 
tract.]— In  assessing  compensation  to  a  work- 
man under  the  Workmen's  Compensation  Act, 
1897,  the  period,  whether  it  be  the  twelve 
months  prior  to  the  injury  or  any  less  period, 
to  be  taken  into  consideration  for  the  purpose 
of  computing  his  average  weekly  earnings  under 
sect.  1  (b)  of  Schedule  I.  of  the  Act  must  be  one 
period  of  substantially  continuous  and  con- 
secutive employment  by  the  master  in  whose 
employment  the  workman  is  at  the  date  of  the 
injury. 

At  a  date  twelve  months  prior  to  the  injury  to 
a  workman  he  was  in  the  employment  of  the 
employer  by  whom  he  was  employed  at  the 
date  of  the  injury,  and  so  continued  for  some 
months,  until  in  consequence  of  a  strike  the 
employment  was  duly  terminated.  The  strike 
continued  for  some  months,  and  at  its  ter- 
mination the  workman  resumed  employment 
with  the  same  employer,  but  upon  terms 
different  from  those  of  the  previous  employment, 
and  so  continued  until  the  date  of  the  injury  : — 
Held,  that  compensation  under  the  Workmen's 
Compensation  Act,  1897,  must  be  assessed 
upon  the  basis  of  the  workman's  average  weekly 
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earnings,  not  during  the  previous  twelve  months, 
but  during  the  period  of  employment  subsequent 
to  the  strike  only. 

Jones  v.  Ocean  Coal  Co.,  68  L.  J.  Q.B.  731  ; 
[1899]  2  Q.B.  124  ;  47  W.  R.  484  ;  80  L.  T. 
582  ;    15  T.  L.  R.  339  ;    I  M-S.  94— C.A. 


279.  "  Average  Weekly  Earnings  " — Period  of 
Employment.] — In  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897,  it  appeared 
that  the  injured  workman  had  worked  con- 
tinuously for  the  employers  for  a  period  of 
eighteen  days  previous  to  the  accident,  and  that 
he  had  worked  for  them  not  continuously,  but 
irregularly,  for  a  period  of  twelve  months 
previous  to  the  accident.  The  County  Court 
Judge  found  as  a  fact  that  the  employment 
commenced  at  the  beginning  of  the  period  of 
eighteen  days,  and  he  made  an  award  of  com- 
pensation on  the  basis  of  the  applicant's  average 
weekly  earnings  during  that  period  : — Held,  that 
the  County  Court  Judge  had  made  his  aware* 
on  the  right  basis. 

Jones  V.  Ocean  Coal  Co.  (No.  278  supra'^ 
followed. 

Giles  v.  Belford,  SanTH  &  Co.,  72  L.  J.  K.L. 
569;  [1903]  1  K.B.  843;  67  J.  P.  399; 
51  AV.  R.  692  ;  88  L.  T.  754  ;  19  T.  L.  R. 
422;   5  MS.  136- C.A. 


280.  "  Average  Weekly  Earnings  " — Casual 
Labourer.] — There  is  no  presumption  for  the 
purposes  of  the  Workmen's  Compensation  Act, 
1807,  that  a  casual  labourer  employed  by  the 
hour  will  continue  in  his  employment  for  more 
than  one  hour. 

Case  v.  Colonial  Wharves,  Lim.,  [1905]  53 
W.  R.  514;  8  M-S.  114— C.A. 


281.  Amount  of  Compensation — Casual  Labourer 
^Injury  on  First  Day  of  Employment — Fifty 
per  cent,  of  "  Average  Weekly  Eimings  .  .  . 
in  the  Employment  of  the  same  Employer."] — 
A  workman  employed  as  a  casual  dock 
labourer  to  work  for  a  day  met  with  an 
accident  in  the  course  of  his  employment.  He 
was  paid  3a'.  3rf.  for  the  work  done  by  him  up 
to  the  time  of  the  accident,  being  at  the  rate 
of  so  much  an  hour  for  the  number  of  hours 
he  had  worked.  There  was  no  evidence  that 
the  workman  had  ever  before,  or  would  again, 
work  for  the  employers.  In  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897, 
the  County  Court  Judge  made  an  award  in  the 
workman's  favour  for  50  per  cent,  of  18s.,  which 
the  Judge  found  to  be  the  average  weekly 
earnings  of  an  ordinary  casual  dock  labourer 
in  the  port  where  the  workman  worked,  tak'ng 
one  week  with  another  throughout  the  j-ear : — 
Held,  that  the  award  was  wrong,  for,  there 
being  materials  before  the  County  Court  Judge 
upon  which  it  was  possible  for  him  to  find  the 
weekly  earnings  of  the  workman  in  the  employ- 
ment of  the  employers  in  whose  employment 
the  accident  happened,  he  was  bound,  in 
accordance  with  the  provision  of  Schedule  I. 
clause  1  (6)  of  the  Act,  to  assess  the  amount  of 
compensation  upon  the  basis  of  those  earnings, 
and  was  not  entitled  to  take  into  consideration 
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what  the  workman  might  possibly  earn  in  the 
employment  of  other  employers. 

Bartlett  v.  Tutton  &  Sons,  71  L.  J.  K.B. 
52 ;    [19021  1  K.B.  72  ;    66  J.  P.  196  ;    50 
W.  R.  149  ;   85  L.  T.  531  ;    18  T.  L.  R.  35; 
4  M-S.  133— C.A. 
But  see  1906  Act,  Sched.  I.  2  (6).     ' 

282.  "  Average  Weekly  Earnings  " — Employ- 
ment for  Two  Days  a  Week  for  more  than  Two 
Weeks — Continuous  Employment — Casual  Em- 
ployment for  same  Employers  and  Others.]  — 
A  printer's  cutter  had  a  contract  with  a 
printing  company  under  which  he  was  to 
work  for  them  on  the  nights  of  Thursday 
and  Friday  in  every  week  at  8s.  %d.  a  night. 
No  definite  duration  for  the  employment  was 
fixed,  but  it  was  to  be  determinable  by  a  week's 
notice,  and  was  to  continue  for  more  than 
two  weeks.  During  the  rest  of  each  week  he 
was  free  to  work  as  he  pleased.  He  went  to  the 
same  employers  and  also  to  other  persons, 
and  worked  when  he  could  get  from  either  any 
casual  employment.  In  the  third  week  of  his 
employment  he  met  with  an  accident.  He 
applied  under  the  Workmen's  Compensation 
Act,  1897,  for  compensation,  and  the  question 
arose  as  to  how  his  average  weekly  earnings 
were  to  be  computed  : — Held,  that  he  was 
entitled  to  compensation  on  the  basis  of  50 
per  cent,  of  his  weekly  earnings  under  the 
engagement ;  but  was  not  entitled  to  anything 
in  respect  of  the  casual  work.  Held,  by  Collins, 
L.J.,  that  mere  discontinuous  casual  atten- 
dances and  unconnected  acts  of  employment 
with  intervals,  however  short,  do  not  constitute 
employment  within  the  meaning  of  Sched.  I. 
elause  1  of  the  Act. 

Hathaway  v.  Argtjs  PRiNTrNo  Co.,  70  L.  J. 
K.B.  12  ;  [1901]  1  K.B.  96  ;  64  J.  P.  804  ; 
49  W.  R.  113  ;  83  L.  T.  465  ;  17  T.  L.  R. 
42;  3  M-S.  177— C. A. 

283.  "  Average  Weekly  Earnings  " — Employ- 
ment extending  over  Less  than  Two  Weeks.] — 
A  workman  worked  for  his  employers  for  six 
consecutive  days,  beginning  on  a  Wednesday 
and  ending  on  the  following  Tuesday,  when 
he  was  injured  by  an  accident.  In  these  fiix 
days  he  earned  £2  12s.  Qd.  in  wages.  He 
worked  under  a  daily  engagement,  no  notice 
being  required  on  either  side.  The  working 
week  at  the  works  ended  on  Thursday  night. 
The  County  Court  Judge,  in  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897, 
awarded  him  compensation  on  the  basis  of 
£2  12s.  6rf.  being  his  average  weekly  earnings. 
The  employers  contended  that,  as  the  sum 
was  earned  in  two  trade  weeks,  his  average 
weekly  earnings  were  half  that  sum  : — Held, 
that,  as  there  was  a  presumption  that  the 
employment  would  have  continued,  the  County 
Court  Judge  was  right. 

Lysons  v.  Andrew  Knowle,i  <fc  Sons  (No.  274 
supra)  and  Ayres  v.  Buckeridge  (No.  275  supra) 
followed. 

Watters  v.  Clover,  Clayton  &  Co.,  (1902) 
18  T.  L.  R.  60 :   4  MS.  138— C.A. 

284.  "Average  Weekly  Earnings" — Meaning 
of.] — In  order  to  ascertain  the  "  average  weekly 
earnings  "  within  the  meaning  of  clause  (6)  of 


clause  1  of  Schedule  I.  of  the  Workmen's  Com- 
pensation Act,  1897,  the  total  amount  earned 
by   the   workman  during  the  previous   twelve 
months  should   be  divided   by  fifty-two. 
Keastu.  Barrow  Hematite  Steel  Co.,  Lim., 
(1899)  63  J.  P.  56;    15  T.  L.  R.   141  ;    1 
M-S.  99— C.A. 
But  see  No.  285. 


1906  Act,  Sched.  I.  1,  2. 

285.  "  Average  Weekly  Earnings  " — ••  Grade  '* 
— "  Employment  by  same  Employer  " — Inter- 
ruptions— "  Illness  or  other  unavoidable  Cause."] 
— The  provisions  of  clause  2  (a)  in  Schedule  I. 
of  the  Workmen's  Compensation  Act,  1906. 
that  where  it  is  impracticable  to  compute  the 
remuneration  regard  may  be  had  to  the  aver  ge 
weekly  amount  which  during  the  twelve  months 
previous  to  the  accident  was  being  earned  by 
a  person  in  the  same  grade  employed  at  the 
same  work  by  the  same  employer,  or,  if  there 
is  no  person  so  employed,  by  a  person  in  the 
same  grade  employed  in  the  same  class  of 
employment  and  in  the  same  district,  are 
intended  to  supply  a  guide  and  not  a  fetter ; 
and  there  is  no  obhgation  to  adopt  the  average 
weekly  eaniings  so  arrived  at  as  the  basis  of 
computation,  but  personal  considerations  apphc- 
able  to  the  particular  workman  may  also  be 
taken  into  account. 

The  word  "  grade  "  in  clause  (2)  (n)  refers  to 
the  particular  rank  in  the  hierarchy  of  labour 
occupied  by  the  workman,  and  not  to  good  or 
bad  specimens  of  that  rank.  Thus,  in  arriving 
at  the  average  weekly  earnings  of  a  casual  dock 
labourer  it  is  a  wrong  method  to  divide  casual 
dock  labourers  into  two  grades,  one  of  good 
and  the  other  of  bad  workmen. 

In  calculating  the  average  weekly  earnings 
of  a  workman  in  the  employment  of  the  same 
employer  for  the  period  of  twelve  months 
previous  to  the  accident,  days  during  which 
no  work  was  done  through  accidents  to  the 
machinery  or  enforced  holidays  ought  not  to  be 
taken  into  account  in  arriving  at  the  average 
wage. 

Where  a  collier  was  by  an  accident  incapaci- 
tated for  work  in  respect  of  which  he  was  paid 
weekly  compensation  by  his  employers,  and 
he  subsequently  got  better  and  was  by  the 
same  employers  offered  and  accepted  light 
employment  at  agreed  weekly  wages,  and 
whilst  engaged  in  such  light  employment — 
namely,  carrying  batteries  in  the  mine — met 
with  a  fatal  accident,  it  was  held  that  the  light 
employment  was  as  a  matter  of  fact  a  grade 
of  work,  and  must  be  treated  as  such,  and  that 
the  compensation  for  the  first  accident 
was  no  part  of  the  earnings  in  such  grade. 
Employment  means  employment  in  the  same 
grade. 

Per     Cozens-Hardy,     M.R.,     and      Fletcher 
Moulton,    L.J. :    The    meaning    and    effect    o' 
Schedule  I.  (1)  and  (2)  considered  and  explained 
Perry  v.  Wright  ;   Cain  v.  Leyland  &  Co. 
Bailey  v.  Kenworthy  ;   Gouon  v.  Craw 
SHAY  Bros.  (Cyfartha),  Lim.,  77  L.  J.  K.B 
236;    [1908]  1   K.B.  441;    98  L.  T.  327 
24  T.  L.  R.  186  ;    52  Sol.  Jo.   146  ;    1  B, 
351— C.A. 
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280.  Collier  Injured  —  Paid  Compensation — 
Unable  to  Resume  Old  Work — Given  DifEerent 
Work  with  Same  Employers — Break  in  Em- 
ployment— Fresh  Accident — Basis  oi  Assessing 
'Compensation.] — A  collier  was  iiijinx'd  by 
ace. (lent  in  December  1908.  In  the  following 
December,  being  unable  to  resume  his  old 
work,  his  employers  gave  him  work  for  which 
ho  was  paid  by  the  daj^  and  not  by  the  ])iecc. 
In  January  1910  he  wns  killed  by  accident. 
The  County  Court  Judge  held  that  there  had 
been  a  break  in  the  continuity  of  the  employ- 
ment of  the  deceased,  and  compensation  was 
awarded  on  the  basis  of  his  earnings  at  the 
employment  given  to  him  in  December  1909  : — 
Held,  that  the  question  whether  or  not  there 
had  been  a  break  in  the  continuity  of  the 
employment  v,as  one  of  fact  for  the  County 
Court  Judge,  and  that  there  was  evidence  to 
support  h^s  finding. 

Williams  v.  Wynxstay  Collieries,  Lim., 
(1910)  3  B.  473— C.A. 


287.  "  Average  Weekly  Earnings  " — Stoppages 
—Holidays — Absence  from  Illness — Mode  of 
Computation.]— A  collier  was  in  the  employ- 
ment of  the  respondents  for  the  whole  period 
of  twelve  months  before  the  accident,  during 
which  there  was  an  aggregate  of  days  amounting 
to  sixteen  weeks  of  stoppages.  Bank  holidays 
and  wakes,  incident  to  the  normal  character 
of  the  employment,  when  he  did  not  work,  to 
two  weeks  when  he  was  away  through  illness, 
and  to  one  week  when  he  chose  to  take  a 
holiday,  leaving  thirty-three  weeks  during  which 
lie  worked  out  of  thirty-six  weeks  during  which 
the  colliery  was  working.  His  total  wages  for 
the  twelve  months  were  £68  : — Held,  that  in 
calculating  the  "  average  weekly  earnings  "  for 
the  purpose  of  awarding  compensation  under 
the  Workmen's  Compensation  Act,  1906,  for 
an  accident,  where  it  was  an  accepted  incident 
of  the  employment  that  the  work  should  cease 
during  sixteen  weeks  of  the  j'car,  including 
holidays  and  wakes,  account  must  be  taken  of 
these  stoppages,  but  not  of  voluntary  absences 
■or  of  absences  from  illness,  and  that  the  true 
result  was  therefore  expressed  by  the  fraction 
It  of  ^^. 

Decision  of  C.A.  (78  L.  J.  K.B.  154;    [1909] 
1  K.B.  352  ;    99  L.  T.  901  ;    25  T.  L.  R.  167  ; 
53  Sol.  Jo.  133  ;    2  B.  361)  affirmed. 
Anslow  v.  Cannock  Chase  Colliery  Co., 

Lim.,  78  L.  J.  K.B.  679  ;    [1909]  A.C.  4.35; 

100  L.  T.  786  ;    25  T.  L.  R.  570 ;    53  Sol. 

Jo.  519  ;    2  B.  365  ;    46  Sc.  L.  R.  1043— 

H.L.  (E.). 


1906  Act,  Sched.  I.  1  {a),  2  (6)  (c). 

288.  Workman  Employed  for  Three  Years 
Next  Preceding  Accident — Concurrent  Contract 
of  Service — Computation.]— Where  a  worknmn, 
who  has  been  killed  by  accident  in  his  employ- 
ment, has  been  in  the  service  of  his  employers 
for  the  three  years  immediately  preceding  the 
date  of  his  death,  but  has  also  during  that 
period  earned  wages  under  concurrent  contracts 
of  service  with  other  employers,  the  amount  of 
such  other  wages  cannot  be  taken  into  account 


in  assessing  the  compensation   payable   to   his 
dependants. 

Buckley  v.  London  &  India  Docks,  (1909) 
2  B.  327— C.A. 


(B)  Scottish  Cases. 
(i)  Difference  in  Wages  or  Earyiing  Capacity, 

I906  aIi]  -'■•  ^  (1)'  '^'■'''-  '■  1  (^)- 

289.  Amount  of  Compensation  —  Average 
Weekly  Earnings — Weekly  Wages  Fixed  by 
Contract.] — When;  there  is  a  contract  between 
an  employer  and  a  workman  for  a  fixed  weekly 
wage  and  the  contract  is  fulfilled  over  one  week, 
the  fixed  weekly  wage  is  the  true  basis  for 
determining  the  amount  of  compensation 
payable  under  the  Workmen's  Compensation 
Act,  1897. 

A  workman  was  engaged  by  his  employer  on 
Saturday,  February  20,  at  a  wage  of  £1  per 
week.  He  worked  on  that  day  and  during  the 
whole  of  the  succeeding  week.  He  was  injured 
by  an  accident  in  the  course  of  his  employment 
on  Thursday,  February  25,  but  continued  in  his 
employment  until  Saturday  the  27  th,  when 
his  engagement  was  terminated  by  his  employer, 
who  ]iaid  him  at  the  rate  of  £1  per  week  for  the 
yieriod  of  his  employment.  Total  incapacity 
for  work  having  resulted  from  the  injury,  the 
workman  claimed  compensation  from  his 
employer  under  the  Workmen's  Compensation 
Act,  1 897  : — Held,  that  his  average  weekly 
earnings  amounted  to  £1,  being  the  rate  at 
which  he  was  employed  and  paid. 

Brown  v.  J.  &  J.  Cunningham,  Lim.,  (1904) 
41  Sc.  L.  R.  835  ;  6  F.  997  ;  12  S.  L.  T. 
231— Ct.  of  Sess. 

1897  Act,  Sched.  I.  1  (b),  2. 
1906  Act,  Sched.  I.   I  (b),  3. 

290.  Partial  Disablement — Amount  of  Com- 
pensation— Construction  of  Schedule.]  —  Under 
Schedule  I.  (2)  of  the  Workmen's  Compensation 
Act,  1897,  an  injured  workman  is  not  entitled 
as  a  matter  of  right  to  a  weekly  payment 
representing  the  whole  of  the  difference  between 
his  average  wage  before  and  his  average  wage 
after  the  accident,  such  difference  being  merely 
one  of  the  elements  which  the  arbitrator  is  to 
take  into  account  in  fixing  the  amount  of  com- 
pensation ;  but  such  difference  is  not  subject 
to  the  limitation  of  50  per  cent,  imposed  by 
Schedule  I.  (1)  (h),  and  may  therefore  be 
competently  awarded  in  toto  by  the  arbitrator 
as  compensation. 

Geary  v.  Wilijam  Dixon,  Lim..  (1899)  36 
Sc.  L.  R.  640;  4  F.  1143;  7  S.  L.  T. 
12— Ct.  of  Sess. 

291.  Partial  Incapacity  —  Amount  of  Com- 
pensation.]— AVhere  a  workman  has  been  injured, 
and  as  the  result  of  his  injuries  was  able  to 
earn  only  £1  per  week  instead  of  39?.  6d.,  the 
amount  of  his  earnings  previous  to  the  accident, 
the  Sheriff-Substitute,  as  arbitrator  under  the 
Workmen's  Compensation  Act,  1897,  awarded 
him  compensation  at  the  rate  of  19s.  6d.  per 
week  ; — Held,  that  this  award  was  in  conformity 
with  the  provisions  of  Sched.  I.  1  (b)  and  2  of 

E  2 
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the  Act,  and  appeal  dismissed,  in  respect  that 
the  arbitiator,  in  the  case  of  partial  incapacity, 
was  not.  as  had  been  contended  by  the  employers, 
restricted  by  the  terms  of  these  sections  to 
awardiTig  not  more  than  50  per  cent,  of  the 
difference  bct\^-ecn  the  earnings  before  and 
after  the  accident,  but  was  entitled  to  award 
any  sum  which  in  the  circumstances  he  might 
consider  just,  provided  only  that  it  did  not 
exceed  either  .50  per  cent,  of  the  pursuer's 
previous  average  weekly  earnings,  or  the  sum 
of  £1   per  week. 

Parker  v.  WnxiAM  Dixon,  Lim.,  (1902)  39 

8c.   L.   R.   063;    4  F.  1147;    10  S.  L.  T. 

153— Ct.  of  8ess. 

292.  Amount  of  Compensation — Partial  In- 
capacity of  Workman.] — In  an  arbitration  undei' 
the  Workmen's  Compensation  Act,  1897.  the 
arbitrator,  in  fixing  the  amount  of  compensa- 
tion in  cases  of  partial  incapacity,  may.  if  on 
the  evidence  he  sees  fit,  award  as  compensation 
the  whole  amount  of  the  difference  between  the 
average  earnings  of  the  workman  before 
the  injury  and  the  amount  of  his  earnings 
after  the  injury,  provided  it  does  not  exceed 
50  per  cent,  of  the  average  earnings  before 
the  injury,  and  does  not  exceed  £1  per 
week. 

Corbet  v.  Glasgow  Iron  &  Steel  Co.,  Lim., 
(1903)  40  Sc.  L.  R.  601;  5  F.  782  ;  11 
S.  L.  T.  60— Ct.  of  Sess. 

293.  Partial  Incapacity — Discretion  of  Arbi- 
trator.]— In  considering  an  application  under 
the  Workmen'.s  Compensation  Act,  1897,  to 
vary  the  weekly  payment  during  partial 
incapacity,  the  arbitrator  is  to  have  regard  to 
all  circumstances  which  he  thinks  relevant,  as 
well  as  to  the  difference  in  the  wage-earning 
capacity  before  and  after  the  accident,  and 
any  payment  not  wages  received  from  the 
employer  in  respect  of  the  injury  during  Ihe 
incapacity,  bolh  of  which  he  is  bound  by  the 
statute  to  consider,  but  it  is  not  necessary  that 
he  should  show  in  a  stated  case  that  he  has  had 
in  view  any  particular  consideration  save  those 
required  by  the  statute. 

Bryson  v.  J.  Dunn  &  Stephen,  Lim.,  (1905) 
43  Sc.  L.  R.  236  ;  8  F.  226  ;  13  S.  L.  T. 
697— Ct.  of  Sess. 

294.  Partial  Incapacity  —  Earning  Capacity — 
Same  Wages  after  Accident,  but  prospective 
Increase  Lost.] — When,  as  the  result  of  an 
accident,  the  earning  capacity  of  a  workman  is 
diminished,  he  has  a  claim  to  compensation 
under  the  Workmen's  Compensation  Act,  1897, 
and  the  fact  that  he  actually  receives  the  same 
wages  after  the  accident  as  he  did  before  it.  is 
merely  an  element  to  be  taken  into  account  in 
fixing  the  amount  of  compensation.  The  fact 
that  the  pursuer  would,  but  for  the  accident, 
probably  have  been  employed  in  a  different 
capacity  at  higher  wages,  and  the  question  how 
far  the  wages  given  after  the  accident  partake 
of  the  nature  of  a  gratuity,  are  also  relevant 
considerations  in  fixing  compensation. 

When  an  arbitrator  finds  that  on  these  con- 
siderations a  workman  is  not  at  present  entitled 
to  any  compensation,  but  that  the  accident  will 


probably  result  in  a  loss  of  earning  capacity,  his 
proper  course  is  to  make  a  declaration  of  the 
liability  of  the  employer,  leaving  the  amount 
and  duration  of  the  compensation  to  be  fixed 
on  an  application  to  vary  the  award  under 
Schedule  1. 12.  should  the  workman  at  any  future 
time  be  unable  by  reason  of  the  accident  to 
earn   the   same   wages. 

Freeland  v.  Macfarlane,  Lang  &  Co., 
(1900)  37  Sc.  L.  R.  599;  2  F.  832;  7 
S.  L.  T.  456— Ct.  of  Sess. 

But  see  1906  Act.  Sched.  I.  3. 


295.  Amount  of  Compensation — Principles  of 
the  Valuation  of  the  Compensation.] — Opinion 
(per  Curiam)  in  a  stated  case  on  an  application 
under  the  Workmen's  Compensation  Act,  1897, 
Sched.  I.  12,  to  have  the  weekly  payment 
reviewed,  that  it  is  no  answer  to  the  claim  for 
compensation  that  the  workman  is  at  the 
moment  in  receipt,  possibly  from  his  old 
employer,  of  %fi  high  a  wage  as  prior  to  the 
accident,  but  the  arbiter  must,  on  the  facts 
existing  at  the  time  of  the  application,  decide 
whether,  and  if  so  to  what  extent,  the  workman 
has  been  injured  in  his  wage-earning  capacity 
in  the  open  market. 

Principles  of  the  valuation  of  compensation 
as  stated  in  Freeland.  v.  Macfarlane,  Lang  d:  Co. 
(No.  294  supra)  approved. 

Singer  Manufacturing  Co.  ?.  Clelland, 
(1905)  42  Sc.  L.  R.  757;  7  F.  975;  la 
S.  L.  T.  319— Ct.  of  Sess. 

But  see  1906  Act,  Sched.  I.  3. 

29(i.  Total  Incapacity — Considerations  in  Fixing 
Compensation — Fall  in  Wages  since  Accident — 
Advanced  Age  of  Workman — Original  Application 
or  Application  for  Review.] — -A  miner  received 
an  injury  by  which  he  was  totally  incapaci- 
tated. For  two  years  his  emj^loyers  paid 
him  compensation  without  arbitration  or  any 
recorded  agreement.  Thereafter  an  applica- 
tion was  made  to  the  Sheriff  as  arbiter  to- 
fix  the  amount  of  compensation  due.  The 
Sheriff  awarded  a  weekly  payment  of  less 
than  one-half  of  the  man's  average'  weekly 
earnings,  and,  in  a  case  stated  for  appeal,  stated 
that  he  had  arrived  at  the  amount  he  fixed 
upon  by  taking  into  account  the  facts  (1)  that 
there  had  been  a  large  reduction  in  miners'" 
wages  since  the  date  of  the  accident,  and  (2) 
that  the  miner  was  at  the  date  of  the  arbitration 
sixty-four  years  of  age,  and  that  it  was  proved 
that  miners  above  that  age  did  not  usually  earn 
the  maximum  wage  : — Held,  that  whether  the 
arbitration  was  to  be  considered  as  an  original 
application  or  as  an  application  for  review, 
it  was  not  competent  for  the  Sheriff  in  fixing 
the  amount  of  compensation  to  take  into  account 
the  circumstances  above  mentioned.  Question, 
whether  the  arbitration  was  to  be  considered 
as  an  original  application  under  Schedule  I. 
1  (6),  or  as  an  application  for  review  under 
Schedule  I.  12  ? 

Jamieson   v.   Fife    Coal    Co.,   Lim.,   (1903) 

40  Sc.  L.  R.  704  ;  5  F.  958  ;   11  S.  L.  T.  201 

— Ct.  of  Sess. 

[See  Sevan  v.  Energlyn  Colliery  Co.  (No  259' 
supra).^^ 
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1897  Act,  Sched.  I.  2. 
1906  Act,  Sched.  I.  3. 

297.  Injured  Workman — Offer  by  Employers 
to  Employ  at  Same  Work  and  Wages  as  before 
Accident.] — A  woikniau  who  was  employed  in 
the  service  of  a  railway  company  as  an  engine- 
cleaner  lost  his  arm  by  an  accident  in  the 
course  of  his  employment.  His  employers 
offered  to  take  him  on  at  the  same  employment 
and  at  the  same  wage  as  he  had  previously 
earn'-d,  but  this  offer  he  declined.  In  an 
application  at  his  instance  under  the  VVoikmen's 
Compensation  Act,  1897,  the  employers  main- 
tained that  in  respect  of  their  offer  he  was  not 
entitled  to  be  awarded  any  weekly  payment 
under  the  Act.  The  Sheriff  found  in  fact 
that  he  was  no  longer  able  to  do  the  whole 
work  of  an  engine-cleaner  ;  that  apart  from  the 
employers'  offer  he  could  not  earn  full  wages 
in  that  employment ;  and  that  he  was  no 
longer  eligible  for  certain  higher  posts  in  the 
railway  service  to  which  engine -cleaners  have 
in  the  ordinary  course  a  chance  of  attaining, 
and  found  him  entitled  to  Gs.  per  week : — 
Held,  that  in  the  circumstances  the  workman 
was  entitled  to  be  awarded  the  sum  allowed 
by  the  Sheriff. 

Great  North  of  Scotland  Railway  Co.  v. 

Fraser,  (19011  38  Sc.  L.  R.  653  ;  3  F.  908  ; 

9  S.  L.  T.  96— Ct.  of  Sess. 

298.  Average  Amount  Workman  Able  to  Earn 
after  Accident — Diminution  in  Earnings  owing 
to  General  Fall  in  Wages.] — A  workman,  who 
in  the  course  of  his  employment  met  with  an 
accident  necessitating  the  amputation  of  his 
right  hand,  subsequently  accepted  employment 
in  a  different  capacity,  receiving  the  same 
wages  as  he  had  earned  befoi'e  the  accident. 
Some  time  after  his  wages  were  reduced  owing 
to  a  general  fall  in  wages,  and  he  proceeded  to 
claim  compensation  under  the  Workmen's 
Compensation  Act,  1897  : — Held,  that  as  the 
change  in  lais  wages  was  not  attributable  to 
any  change  in  the  workman's  capacity  to  earn 
wages  he  was  not  entitled  to  compensation. 

Merry  &  Cunkinghame,  Lim.  v.  Black, 
(1909)  46  Sc.  L.  R.  812;  [1909]  S.  C. 
1150  ;  [1909]  2  S.  L.  T.  16  ;  2  B.  372— Ct. 
of  Sess. 

1906  Act.     Sched.  I.   1   (h). 

299.  Amount  of  Compensation  —  Average 
Weekly  Earnings — Method  of  Computation.] — In 

an  arbitration  under  the  Workmen's  Compensa- 
tion Act.  1906,  when  the  workman  \\as  paid 
partl\'  in  money  and  partly  in  kind  by  a 
charitaljle  Society  which  received  parochial 
antl  charitable  assistance  on  his  account,  the 
arbitiator  stated  that  there  \\as  no  evidence 
as  to  his  A\eekly  earnings  save  the  statement 
by  the  officials  of  the  institute  that  the  money 
payments  represented  20  per  cent,  of  the  man's 
earnings.  The  Court  remitted  to  the  Sheriff  to 
allow  compensation  on  that  basis. 

Mac'Gillivray  v.  The  Northern  Counties 

Institute  for  the  Blind,  (1911)  48  Sc. 

L.  R.  811  ;    [1911]  S.  C.  897;    [1911]  2  S. 

L.  T.  57— Ct.  of  Sess. 
See  also 
Reviewing  Award,  No.  726. 


(ii)  Extras,  Deductions  and  Apportionments. 

1897  Act]    c-  J    7    7    1    ,j,N 
1906  Actj    ^'^'''^-  ^-  1  (^)- 

300.  "Average  Weekly  Earnings  "—Work- 
man Assisted  in  Work  by  Son.]— A  miner  while 
working  in  a  colliery  received  injuries,  on 
account  of  which  he  claimed  compensation 
under  the  Workmen's  Compensation  Act,  1897. 
He  was  assisted  in  his  work  by  a  boy,  his  son, 
who  acted  as  his  drawer,  but  he  paid  this  boy 
nothing.  The  usual  wage  for  a  boy  so  assisting 
a  miner  was  2s.  9d  per  day  : — Held,  that  in 
calculating  the  claimant's  "  average  weekly 
earnings"  no  deduction  was  to  be  made  in  respect 
of  the  work  done  by  the  claimant's  son. 

Nelson  v.  Kerr  &  IVIitchell,  (1901)  38  Sc. 
L.  R.  645;  3  F.  893;  9  S.  L.  T.  83— 
Ct.  of  Sess. 


301.  Amount     of     Compensation — Dependants 
Partially     Dependent  —  Funeral     Expenses.]  — 

The  arbitrator,  in  determining  the  amount 
payable  as  compensation  under  the  Workmen's 
Compensation  Act,  1897,  Sched.  I.  sect.  1  (a)  (ii), 
to  a  person  in  part  dependent  upon  the  earnings 
of  a  deceased  workman,  is  entitled  to  take 
into  consideration  expenses  disbursed  by  the 
claimant  for  the  workman's  funeral. 

SUMMERLEE      &      MoSSEND      IrON      &      StEEL 

Co.,  Lim.  v.  Hughes,  (1903)  40  Sc.  L.  R. 
602;    5   F.   784;   11   S.   L.  T.    61— Q.  of 

Sess. 


1906  Act,  Sched.  I.  3. 

302.  Amount  of  Compensation  —  Set-off — 
Compensation  from  Distress  Committee — Relief 
Received  from  Poor  Law  Authorities  during 
Incapacity.] — A  workman  who  was  en- 
gaged by  a  distress  committee  under  the 
Unemployed  Workmen  Act,  1905,  received 
injuries  which  totally  incapacitated  him  from 
work.  During  his  incapacity  he  received  poor 
relief  at  the  rate  of  1  Os.  per  week  : — Held,  that 
the  amount  received  by  him  in  poor-law  relief 
did  not  fall  to  be  computed  in  di.scharge  of  the 
compensation  to  which  he  was  found  entitled 
under  the  Workmen's  Compensation  Act,  1906, 
from  the  distress  committee. 

GiLROY  V.  Mackie  &  Others,  (1909)  46 
Sc.  L.  R.  325;  [1909]  S.  C.  466;  [1909] 
1  S.  L.  T.  141  ;   2  B.  269— Ct.  of  Sess. 


1906  Ad,  Sched.  I.  2  [d). 

303.  "  Average  Weekly  Earnings  " — Deductions 
from  Wages — Special  Expenses.] — A  miner  was 
killed  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment.  He  employed  a 
drawer  whom  he  himself  i)aid  out  of  his  wages. 
The  deceased  had  been  accustomed  to  purchase 
explosives  for  his  work  froni  his  employers,  and 
the  price  of  these  they  deducted  in  paying  his 
wages : — Held,  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1906,  that  in 
determining  the  average  weekly  earnings  of 
the  deceased  there  fell  to  be  deducted  from 
his  gross  wages  the  amount  of  wages  paid  by  him 
to  his  drawer,  but  not  the  sums  detained  by 
his  employers  as  the  cost  of  the  explosives. 
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Abram  Coal  Co.  v.  Southern  (No.  254  sup'a) 
followed. 
M'Kee  v.  John  S.  Stein  &  Co.,  Lim.,  (1909) 
47  8c.  L.  R.  39;    [191^1  ^-  C.  38;    [1909] 
2  S.  L.  T.  293  ;  3  B.  544— Ct.  of  Sess. 
See  aJso 
Dependants,  No.  404. 


(iii)  Length  and  Continuity  of  Employment. 

Several  of  the  cases  in  this  section  require 
consideration  in  the  light  of  the  Act  of  1900 
and  subsequent  decisions. 

1897  Act  \  a  T    ,     J    1    ,   .   ,.\ 
1906  Act]^'^''^-  ^-  1  (")  (^)- 

304.  Amount  of  Compensation — Minimum  of 
£150 — Workman  in  Employment  Less  than 
Three  Years.] — The  minimum  sum  of  £150  fixed 
by  sect.  (I)  (a)  (i)  of  Schedule  I.  of  the  Work- 
men's Compensation  Act,  1897,  with  reference 
to  injuries  resulting  in  death  is  applicable  to 
the  case  of  a  woi'kman  who  has  been  less  tlian 
three  years  in  his  employment,  and  the  amount 
of  compensation  which  can  be  awarded  to  his 
dependants  is  not  hmited  to  156  times  his 
average  weekly  earnings  where  that  sum  is  less 
than  £150.  Opinions  contra  in  Doyle  v.  Beattie 
&  Sons  (37  Sc.  L.  R.  915  ;  2  F.  1166  ;  8  S.  L.  T. 
114)  reconsidered  and  disapproved. 
Robert  Forrester  &  Co.  v.  M'Callum  (or 

Hodge),  (1901)  38  Sc.  L.  R.  448  ;  3  F.  650  ; 

8  S.  L.  T.  486— Ct.  of  Sess. 


305.  Workman  Killed  in  Course  of  Employ- 
ment, but  before  he  had  Earned  Wages- 
Minimum  Sum  of  £150.] — A  miner  was  killed  in 
the  course  of  his  employment,  after  he  had 
descended  his  employers'  pit  to  work,  but 
before  he  had  actually  commenced  work, 
and  before  he  had  earned  anything  : — Held,  that 
in  accordance  with  the  construction  put  upon 
the  Act  in  the  case  of  Lysons  v.  Andrew 
Knowles  tfr  Sons,  Lim.  (No.  274  supra),  the 
workman's  widow  was  entitled  to  £150  as 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897. 

Leonard  v.  William  Baird  &  Co.,  Lim., 
(1901)  38  Sc.  L.  R.  649  ;  3  F.  890  ;  9  S.  L.  T. 
83— Ct.  of  Sess. 


306.  "Average  Weekly  Earnings" — Period  of 
Employment.]  —  A  miner  was  accidentally 
killed  in  the  course  of  his  employment.  He 
had  entered  the  service  of  his  employer  on 
Wednesday  of  the  week  preceding  his  death, 
and  had  worked  on  Wednesday,  Thursday, 
and  Friday  of  that  week,  and  from  Monday  to 
Friday  of  the  succeeding  week  (when  he  was 
killed).  In  a  claim  for  compensation  under 
the  Workmen's  Compensation  Act,  1897,  by 
his  widow  and  children,  the  Sheriff  found  in 
fact  that  miners  in  the  district  in  question 
were  not  obliged  to  work  for  any  fixed  number 
of  days  in  the  week,  and  did  not  work  on 
Saturdays : — Held,  that  there  were  sufficient 
materials  to  enable  the  Court  to  estimate  the 
"  average  weekly  earnings "  of  the  miner  in 
the  employment  in   question,   as  required   by 


Schedule  I.  1  (a)  (i)  of  the  Act,  in  respect  that 
ho  had  been  employed  for  two  weeks. 
Russell  v.  M'Cltjskey,  (1900)  37  Sc.  L.  R. 
931  :   2  F.  1312— Ct.  of  Sess, 

307.  "Average  Weekly  Earnings" — Calendar 
Week.] — A  miner  entered  the  service  of  a  coal 
company  on  Thursday,  August  15,  and  worked 
till  Saturday,  August  17,  but  did  not  work  on 
Sunday,  August  18.  He  then  worked  con- 
tinuously from  Monday,  August  19,  including 
Sunday,  August  25,  till  Sunday,  September  1, 
when  he  v/as  killed.  On  that  day  he  had 
earned  a  full  day's  wage.  In  a  claim  by  his 
representatives  for  compensation  under  the 
Workmen's  Compensation  Act,  1897  : — Held^ 
that  in  computing  the  average  weekly  earnings 
of  the  deceased  the  total  amount  of  his  earnings 
must  be  divided  by  the  number  of  weeks, 
namely  four,  over  which  the  emploj'ment 
extended. 

NiDDEiE  &  Benhar  Coal  Co.,  Lim.  v. 
Peacock,  (1902)  39  Sc.  L.  R.  317  ;  4  F. 
443  ;   9  S.  L.  T.  379— Ct.  of  Sess. 

308.  "  Average  Weekly  Earnings  "—Trade 
Week  or  Calendar  Week.] — In  calculating  the 
average  weekly  earnings  of  a  workman  under 
sect.  1  (a)  of  Schedule  1.  of  the  Workmen's 
Compensation  Act,  1897,  his  total  earnings  for 
the  period  of  employment  fall  to  be  divided 
by  the  number  of  "  trade  "  weeks,  and  not  by 
the  number  of  "  calendar  "  weeks  in  which  he 
has  been  employed. 

Fleming  v.  Lochgelly  Iron  &  Coal  Co.,  Lim. 
(No.  314  infra),  followed. 

Campbell   v.    Fife   Coal   Co.,  Lim.,  (1902> 
40  Sc.  L.  R.  143  ;    5  F.  170  ;    10  S.  L.  T. 
410— Ct.  of  Sess. 
But  see  Carter  v.  John  Lang  t£?  Sons  (No, 
316  infra). 

1897  Act^    „  1    7    T    \   ih^ 
1906  Act   I    ^'^'''^-  ^-  ^  (^)- 

?09.  Piece-Labourer  at  Irregular  Intervals.] — 
AMiere  a  piece-labourer,  engaged  by  the  hour, 
paid  by  the  day,  and  employed  at  irregular 
intervals,  was  killed  by  accident  in  the  course 
of  his  employment : — Held,  that  the  average 
amount  of  his  weekly  earnings  must  be  deter- 
mined under  the  Workmen's  Compensation 
Act,  1897,  by  dividing  the  total  amount  of  hia 
wages  by  the  number  of  weeks  contained  in 
the  period  over  which,  as  found  in  fact  by  the 
Sheriff,    his   employment   had    extended. 

Small  v.   M'Cormick   &   Ewing,   (1899)   3(> 

Sc.  L.  R.  700  ;    1  F.  883  ;   7  S.  L.  T.  35— 

Ct.  of  Sess. 

310.  "Average  Weekly  Earnings" — Period  of 
Employment  from  which  to  Calculate  "  Average 
Weekly  Earnings  " — Week.] — A  miner  received 
injuries  in  the  course  of  his  employment.  He 
had  entered  the  service  of  his  employer's  on 
Friday  of  the  week  preceding  the  accident,  and 
did  not  work  on  Saturday.  He  worked  from 
Monday  to  Thursday  of  the  following  week,  on 
which  day  he  was  injured  : — Held,  that  there 
were  sufficient  materials  to  enable  the  Court  to 
estimate  his  "  average  weekly  earnings "  as 
!  required    by    Schedule    I.  to    the    Workmen's 
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Compensation  Act,  1897,  in  respect  that  he  had 
been  in  the  erapioyment  during  part  of  two 
weeks.  The  word  "  weekly  "  in  the  schedule 
is  to  be  taken  as  referring  to  the  calendar  week. 
Cadzow  Coal  Co.,  Lim.  v.  Gaffney,  (1900) 

38  So.  L.  R.  40  ;   3  F.  72— Ct.  of  Sess. 

311.  "  Average  Weekly  Earnings."] — A  miner 
entered  the  service  of  a  tinii  of  coalmasters  on 
Tuesday,  May  15,  and  worked  on  that  and  the 
following  day.  He  did  not  work  on  Thursday 
the  17th.  or  Saturday  the  19th,  but  he  worked 
on  Friday  the  18th.  He  also  worked  on  Monday 
the  21st,  and  after  working  two  hours,  during 
which  he  was  engaged  preparing  a  working- 
place,  but  did  not  put  out  any  coal,  and  earned 
no  wages,  he  received  injuries  on  account  of 
which  he  claimed  compensation  under  the 
Workmen's  Compensation  Act.  1807.  The 
amount  earned  by  him  for  his  work  in  the  week 
ending  Saturday  the  19th  was  16s.  2d.  : — Held, 
that  in  accordance  with  the  construction  put 
upon  the  Act  in  the  case  of  Lysons  v.  Andrew 
Knotvles  (b  Son/t,  Lim.  (No.  274  supra),  the 
average  weekly  earnings  of  the  claimant  must 
be  taken  to  be  Ifis.  2d. 

Nelson  v.  Keer  &  Mitchell,  (1901)  38  Sc. 
L.  R.  645 ;   3  F.  893— Ct.  of  Sess. 

312.  "Average  Weekly  Earnings  "—Continuity 
of  Employment — Employment  for  Part  of  one  Day 
only.] — An  occasional  labourer  paid  by  the  day 
was  employed  by  a  railway  company  from  August 
1-25,  on  September  17  and  18,  and  on  October  4, 
when  he  was  injured.  In  the  intervals  between 
these  dates  he  attempted  to  obtain  work  from 
other  employers,  but  failed.  Before  he  was 
injured  on  October  4,  he  had  worked  for  a  few 
hours,  for  which  he  was  paid  by  the  piece.  In 
fixing  the  amount  of  compensation  to  which  he 
was  entitled  under  the  Workmen's  Compensation 
Act,  I8dl -.—Held,  (1)  that  the  period  of  his 
employment  commenced  on  October  4,  and 
(2)  that  the  amount  of  his  actual  earnings  on 
that  day  was  to  be  taken  as  his  average  weekly 
earnings  in  the  sense  of  the  Act. 

Ayres  v.  Buckeridge  (No.  275  supra)  not 
followed. 

GfvEwar  v.  Caledonian  Railway  Co.,  (1902) 

39  Sc.  L.  R.  687— Ct.  of  Sess. 
But  see  1900  Act,  Schcd.  I.  2. 

313.  "  Average  Weekly  Earnings  "—Continuity 
of  Employment.] — A  workman  was  employed  for 
over  twelve  months  prior  to  August  16,  1901, 
by  a  colliery  company  as  a  brusher  at  an  average 
weekly  wage  of  £1  17s.  Gd.  On  that  date  he 
was  accidentally  injured,  and  was  thereafter  off 
work  till  October  15.  From  August  31  till 
October  15  he  was  paid  compensation  by  the 
company  at  the  rate  of  18s.  9d.  per  week.  On 
October  15,  1901,  the  workman  resumed  work, 
and  was  again  accidentally  injured  after  working 
for  two  hours  and  earning  Is.  lOid.  : — Held, 
that  the  period  of  employment  contemplated 
by  Schedule  I.  1  (b)  was  a  continuous  employ- 
ment during  which  the  relation  of  master  and 
servant  substantially  continued  to  exist  between 
the  employer  and  workman  ;  that  the  period 
from  August  16  to  October  15,  1901,  during 
which  the  workman  was  off  work,  constituted  a 


break  in  his  employment  with  the  company ; 
and  that  he  was  only  entitled  to  compensation 
on  the  footing  that  his  employment  with  the 
company  had  commenced  on  October  15,  tho 
date  on  which  he  had  resumed  work. 

Cfrewar  v.  Caledonian  Railivay  Co.  (No.  312 
supi-a)  followed. 

GiBB  V.  DuNLOP  &  Co.,  (1900)  Lim.,  (1902) 
39  Sc.  L.  R.  750— Ct.  of  Sess. 

But  see  1906  Act,  Sched.  I.  2. 

314.  "Average  Weekly  Earnings "  — Trade 
Week.] — In  the  computation  of  the  "  average 
weekly  earnings "  of  a  workman  totally  or 
partially  incapacitated,  under  Schedule  I.  1  (b)  of 
the  Workmen's  Compensation  Act,  1897,  the 
week  which  is  to  form  the  unit  of  division 
is  not  the  calendar  week  but  the  trade  week,  i.e. 
the  week  for  which,  by  the  custom  of  the  parti- 
cular mine,  factory,  or  other  employment,  the 
workmen  are  usually  paid. 

A  miner  entered  the  employment  of  a  colliery 
company  on  Saturday,  October  20,  and  worked 
regularly  until  Wednesday,  November  13,  when 
he  was  injured.  By  the  custom  of  the  colhery 
the  min?rs  were  paid  every  second  Saturday 
the  amount  due  for  the  work  done  by  them 
up  to  the  previous  Wednesday  night : — Held, 
that  the  miner's  average  weekly  earnings  must 
be  computed  by  taking  the  week  as  the  period 
commencing  on  Thursday  morning  and  ending 
on  the  following  Wednesday  night,  and  accord- 
ingly that  he  had  worked  during  three  weeks, 
and  that  his  average  weekly  earnings  were 
one-third  of  the  total  amount  he  had  earned. 
Fleming  v.   Lochoelly  Iron  &  Coal  Co., 

Lim.,  (1902)  39  Sc.  L.  R.  684  ;   4  F.  890  ; 

10  S.  L.  T.  114— Ct.  of  Sess. 

315.  "Employment  of  the  Same  Employer" 
— Employment  by  Contractors  in  a  Mine — 
Subsequent  Employment  in  the  Same  Mine  by 
Mine-owners  who  Employed  the  Contractors.]— 
A  workman  was  employed  in  a  coal-pit 
belonging  to  a  firm  of  coalmasters,  by  a  series 
of  contractors  between  October  12,  1902,  and 
October  7,  1903,  at  a  daily  wage.  The  con- 
tractors were  employed  by  the  coalmasters 
at  a  contract  price  per  ton  of  coal  brought  up 
by  them  to  the  pit-head.  On  October  7,  1903, 
the  workman  was  dismissed  by  the  contractor 
in  whoso  employment  he  then  was.  On 
October  8  he  was  out  of  employment.  On 
October  9  he  entered  the  employment  of  the 
coalmasters,  his  earnings  being  dependent  upon 
his  output  of  coal.  On  October  12  he  was 
injured  m  the  course  of  his  employment : — 
Held  (diss.  Lord  Young),  that  in  assessing  the 
compensation  to  which  the  workman  \vas 
entitled  under  the  Workmen's  Compensation 
Act,  1897,  no  portion  of  his  earnings  prior  to 
October  7  fell  to  be  considered. 

Hunter  v.  Baird  &  Co.,  Lim.,  (1904)  42 
Sc.  L.  R.  245  ;  7  F.  304  ;  12  S.  L.  T.  567 
— Ct.  of  Sess. 

But  see  1906  Act,  Sched.  I.  2. 

1906  .4  c/,  Schcd.  I.  1  (b),  2  (a)  (r). 

316.  "Average  Weekly  Earnings  "—Basis  of 
Calculation.]— The  question  whether,  being  less 
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than  a  year,  the  period  during  which  a  work- 
man has  been  employed  is  sufficiently  long 
to  enable  his  "  average  weekly  eamines  "  to 
be  calculated  for  the  purposes  of  the  Workmen's 
Compensation  Act,  1906,  is  a  question  of  fact 
depending  on  the  nature  of  the  employment, 
and  proper  for  the  arbiter  to  decide.  Where 
it  is  sufficiently  long,  the  arbiter  will  takf  the 
number  of  weeks'  work  which  the  workman 
has  actually  done — what  constitutes  a  week's 
work  depending  on  the  habit  of  the  workman 
in  the  employment — and  divide  therewith  the 
amount  of  wages  so  earned  ;  and  if,  owing, 
for  example,  to  trade  holidays,  it  would  be 
impossible  for  a  workman  to  have  work  in  such 
employment  for  fifty-two  weeks  in  the  year,  the 
arbiter  will  deduct  from  the  average  wage  thus 
obtained  a  percentage  corresponding  to  the 
percentage  of  weeks  in  which  work  could  not  be 
obtained.  Where  it  is  not  sufficiently  long,  the 
arbiter  will  have  recourse,  as  directed  by  the 
statute,  to  the  history  of  another  workman,  as 
that  history  is  uninterrupted  by  illness  or 
absence  from  any  other  unavoidable  cause. 
The  paramount  rule,  however,  always  is,  that 
"  the  average  weeklj-  earnings  shall  be  com- 
puted in  such  manner  as  is  best  calculated 
to  give  the  rate  per  week  at  which  the  work- 
man was  being  remunerated." 

A  workman  having  been  incapacitated  was 
entitled  to  compensation.  At  the  date  of  the 
accident  thirteen  weeks  had  expired  since  he 
had  entered  the  employment,  but  of  that  period 
for  one  week  he  had  earned  nothing,  and  for 
a  second  very  little,  owing  to  the  annual  trade 
holidays.  The  arbiter  found  that  the  period 
during  which  there  had  been  employment  was 
not  too  short  to  enable  him  to  compute  the 
"  average  weekly  earnings  "  of  the  workman, 
and  that  the  proper  mode  for  so  doing  was  to 
divide  the  total  amount  of  wages  by  thirteen  : — 
Held,  that  the  arbiter  had  erred  on  principle, 
not  thirteen  but  nine  weeks  being  the  period 
to  be  considered. 

Bailey  v.  G.  H.  Kenivorthy,  Lim.  (No.  285 
eupra),  commented  on. 

Carter  r.  John  Lang  &  Sons,  (1908)  45  Sc. 
L.  R.  938  ;  [1908]  S.  C.  1198  ;  IG  S.  L.  T. 
345  ;    1  B.  379— Ct.  of  Sess. 


1906  Act,  Sched.  I.  2  (c). 

317.  Average  Weekly  Earnings — Computation 
— Grade  of  Employment.] — A  workman  \\ho 
was  by  trade  a  boilermaker,  and  who  had  been 
employed  for  some  time  as  a  boilermaker  and 
for  some  time  as  a  labourer  under  the  same 
employer,  met  with  an  accident  while  em- 
ployed as  a  labourer.  In  an  application  by 
his  emploj-ers  to  review  and  end  compensation 
paid  to  him  under  a  verbal  agreement,  the 
arbiter,  in  calculating  his  "  average  ^^■eekly 
earnings,"  took  into  account  the  amount  which 
the  workman  had  earned  as  a  boilermaker,  and 
awarded  him  compensation  on  the  average 
wage  thus  ascertained  : — Held,  that  the  com- 
pensation must  be  based  on  the  ^^'ages  the 
workman  ^^•as  earning  in  the  grade  of  employ- 
ment in  which  he  met  with  the  accident,  and 
that  the  arbiter  could  not  competently  include 
his  wages  as  boilermaker. 


Perry  v.  Wright  (No.  285  supra)  approved  and 
follo'\\ed. 

Babcock  &  Wilcox,  Lim.  v.  Young,  (1911) 
48  Sc.  L.  R.  298  ;  [1911]  S.  C.  406  ;  [1911] 
1  S.  L.  T.  21  ;  4  B.  307— Ct.  of  Sess. 


1897  Act} 
1906  Act  f 


(iv)   Various. 


Sched.  I.   1  {h). 


318.  Incapacity  Resulting  from  Injury — Work- 
man also  Affected  by  Disease — Question  whether 
Incapacity  Due  to  Injury  or  to  Disease.]  —  A 
miner  received  an  injury  to  his  right  eye  by 
accident  arising  out  of  and  in  the  course  of  his 
employment.  Having  recovered  from  this 
injury  so  far  as  recovery  was  possible  without 
an  operation,  although  that  eye  was  of  little 
use  he  could  have  worked  at  his  former  work, 
had  it  not  been  that  his  left  eye,  which  had 
been  affected  by  disease  at  the  time  of  the 
accident  (there  was  no  proof  the  affection  was 
then  such  as  to  impede  his  work),  was  so 
affected  by  the  disease,  which  had  not  been 
caused  or  aggravated  by  the  accident,  as  to 
render  his  working  underground  impossible : 
— Held,  that  as  it  was  not  proved  that  the 
miner  could  not  have  worked  underground 
if  his  right  eye  had  not  been  injured,  his  partial 
incapacity  was  incapacity  resulting  from  the 
injury,  entitling  him  to  compensation  under 
the  Workmen's  Compensation  Act,  1897. 

Lee  v.  William  Baird  &  Co.,  Lim.,  (1908) 
45  Sc.  L.  R.  717  ;  [1908]  S.  C.  905  ;  16 
S.  L.  T.  135  ;    1  B.  34— Ct.  of  Sess. 

319.  Compensation  —  Incapacity  —  Award  of 
Lump  Sum  —  Competency.]  —  The  Workmen's 
Compensation  Act,  1897,  Sched.  I.  (1)  enacts  :^ 
"  The  amount  of  compensation  under  this  Act 
shall  be  .  .  .  (6)  Where  total  or  partial  in 
capacity  for  work  results  from  the  iniury,  a 
weekly  payment  during  the  incapacity  .  .  ." 
In  arbitration  proceedings  raised  after  the 
incapacity  had  ceased,  held  incompetent  to 
award  a  lump  sum. 

William  Baird  &  Co.,  Lim.  v.  Dempster, 
(1908)  46  Sc.  L.  R.  ]  19  ;  [1909]  S.  C.  127  ; 
16  S.  I-.  T.  470  ;    2  B.  144— Ct.  of  Sess. 


(C)  Irish  Cases. 

1897  Act,  Sched.  I.   1  (6),  2. 
1906  Act,  Sched.  I.  1  (6).  3. 

320.  "  Average  Weekly  Earnings  " — Basis  of 
Calculation.] — Wliere  a  workman  was  employed 
as  a  carpenter's  assistant  from  March  5,  1901, 
to  December  16,  1901,  and  was  then  discharged 
owing  to  the  frost  having  stopped  building 
operations,  and  was  re-employed  by  the  same 
employer  on  January  7,  1902,  and  after  that 
remained  continuously  in  his  employment  at 
14s.  a  week  until  July  12,  1902,  when  he  met 
with  an  accident  occasioning  the  loss  of  an  eye  : 
— Held,  that  the  proper  basis  of  a  calculation  for 
allowance  by  way  of  compensation  was  not  his 
average  weekly  earnings  for  the  twelve  months 
preceding  the  accident  (which  would  have 
amounted  to  lis.  Sd.  a  week),  but  was  his 
average  weekly  earnings  from  January  7,  1902, 
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down  to  the  date  of  the  accident,  amounting 
to  14s.  a  week.  Held  also,  that  there  was 
evidence  to  support  a  finding  that  the  wage- 
earning  power  of  the  appHcant  was  less  after 
than  before  the  accident. 

Powell  v.  Ryan,  37  Ir.  L.  T.  R.  9— C.A. 


1906  Act,  Schcd.  I.   1   [a]  (i). 

321.  Partial  Dependency — Mode  of  Assessing 
Compensation.] — In  assessing  the  amount  of 
compensation  payable  under  the  Workmen's 
Compensation  Act.  1906.  to  a  partial  dependant, 
the  County  Court  Judge  took  into  account 
not  only  the  wages  of  the  deceased  in  the 
employment  in  which  he  had  been  killed, 
which  did  not  extend  beyond  six  weeks,  but 
also  the  wages  in  his  previous  employment. 
During  150  weeks  the  deceased  had  paid  the 
applicant  10s.  per  week,  receiving  in  return  his 
support,  estimated  at  7s.  per  week ;  during 
six  weeks  the  deceased  had  given  the  applicant 
lO*.  per  week  out  of  his  wages.  In  the  fii'st 
case  the  County  Court  Judge  made  a  deduction 
for  maintenance,  and  in  the  second  he  allowed 
the  amount  actually  received  bv  the  applicant : 
—Held  (Cherry,  L.J.,  diss.),  that  the  County 
Court  Judge  had  adopted  a  reasonable  mode 
of  arriving  at  the  sum  payable,  and  that  in 
cases  of  partial  dependency  the  Court  was  not 
bound  to  calculate  the  compensation  first  on 
the  basis  of  a  total  dependency  and  then  take 
into  consideration  other  sources  of  maintenance 
which  might  be  possessed  by  the  applicant ; 
the  statutory  duty  of  the  Court  in  cases  ot 
partial  dependency  is  to  award  such  sum  as  is 
reasonable  and  proportionate  to  the  injury 
to  the  dependants. 

O'Neill  v.  Bansha  Co-operative  Aori- 
cuLTURAL  &  Dairy  Society,  Lim..  44 
Ir.  L.  T.  R.  52  ;  [1910]  2  Ir.  R  324— C.A. 

1906  Act,  ScJud.   1.  3. 

322.  Partial  Incapacity— Abihty  to  do  other 
Work.] — Where  a  workman,  who  is  partially 
incapacitated  as  the  result  of  an  accident, 
aftei'wards  accepts  from  his  employers  work 
of  a  different  class  from  that  in  which  he  was 
injured,  and  it  is  proved  that  he  is  able  to  earn 
certain  wages  in  such  other  employment,  the 
Court  cannot  award  him  by  way  of  compensa- 
tion a  greater  sum  than  the  difference  between 
his  wages  before  the  accident  and  the  wages 
offered  him  after  the  accident. 

Brookfield  Linen  Co.,  Lim.  r.  Clugston, 
44  Ir.  L.  T.  R.  10— C.A. 


(V.)  COMMENCEMENT  OF  ARBITRA- 
TION  PROCEEDINGS. 

(A)  English  Cases. 

1897  Act,  sec.  2,  Sched.  I.  3. 

1906  Act,  sec.  2,  Sched.  I.  4. 
323.  Absence  of   Notice  of  Accident — Medical 
Examination  of  Workman — Condition  Precedent.] 
— Where  proceedings  by  a  workman  for  com- 
pensation unier  the  Workmen's  Compensation 
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Act,  1897,  are  pending  the  employer  may, 
under  Schedule  I.  clause  3,  require  the  workman 
1.0  submit  himself  for  examination  by  a  duly 
qualified  medical  practitioner,  notwithstanding 
that  the  workman  has  not  given  notice  of  the 
accident  in  respect  of  which  the  compensation 
is  claimed. 

OSBORN    V.  ViCKERS,  SON  <fe    MaXIM,  69    L.  J. 

Q.B.  606 ;  [1900]  2  Q.B.  91  ;  82  L.  T.  491  ; 
16  T.  L.  R.  333  ;   2  M-S.  130— C.A. 


1897  Ad] 
1906  Act] 


(1). 


324.  "  The   Claim    for   Compensation."]— The 

applicant,  a  workman  in  the  employment  of 
the  respondents,  was  injured  on  December  21, 

1898,  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment.  Notice  of  the 
accident  was  sent  in  due  cour.se.     On  May  2, 

1899,  the  applicant  sent  a  notice  to  the  respond- 
ents claiming  compensation  imder  the  Work- 
men's Compensation  Act,  1897.  A  request  for 
arbitration  was  filed  on  October  4,  1899  : — 
Held,  that  the  notice  dated  May  2,  1899,  was 
"  The  claim  for  compensation "  within  the 
meaning  of  sect.  2,  sub-sect.  1  of  the  Workmen's 
Compensation  Act,  1897,  and  therefore  that  a 
claim  for  compensation  had  been  made  within 
six  months  from  the  occurrence  of  the  accident, 
and  proceedings  under  the  Act  were  maintain- 
able. 

"  The  claim  for  compensation  "  in  sect.  2, 
sub-sect.  ]  of  the  Act  does  not  mean  the  initia- 
tion of  proceedings  before  one  of  the  tribunals 
specified  in  the  Act,  by  which  the  compensation 
is  to  be  assessed. 

The  decision  of  the  C.A.  (Lord  Morris  diss.) 
f69  L.  J.  Q.B.  542  ;  [1900]  2  Q.B.  145  ;  64  J.  P. 
323  ;  48  W.  R.  534  ;  82  L.  T.  340  ;  16  T.  L.  R. 
282  ;  2  M-S.  25)  reversed. 

Powell  v.  Main  Colliery  Co.,  69  L.  J.  Q.B. 
758;  [1900]  A.C.  366;  65  J.  P.  100;  49 
W.  R.  49  :  83  L.  T.  83  ;  16  T.  L.  R.  466 ; 
2  M-S.  29— H.L.  (E.). 


325.  Limit  of  Time  for  Making  Claim— Estoppel.] 
— A  workman  was  injured  by  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment, which  totally  incapacitated  him  from 
work.  His  employer  paid  him  half  the  amount 
of  his  average  weekly  wages  from  the  second 
week  after  the  accident,  and  negotiations  took 
place  between  them  as  to  paying  the  workman 
a  lump  sum  in  lieu  of  the  weekly  payment. 
The  parties  were  unable  to  agree  upon  the 
amount,  and  after  the  expiration  of  six  months 
from  the  accident,  the  negotiations  ceased 
and  the  weekly  payment  was  stopped.  The 
workman  thereupon  took  })roceedings  to  have 
the  compensation  assessed  under  the  Workmen's 
Compensation  Act,  1897,  when  the  emploj-er 
took  the  objection  that  the  claim  for  compensa- 
tion was  not  made  within  the  six  months,  as 
required  by  sect.  2,  sub-sect.  1  of  the  Act : — 
Held,  that,  in  the  circumstances,  there  was 
evidence  of  an  agreement  by  the  employer  to 
pay  compensation  imder  Ihc  Act,  the  only 
question  left  open  being  the  amount  of  com- 
pensation, and  that,  in  such  a  case,  the  employer 
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was  precluded  from  taking  the  objection  that 
the  claim  for  compensation  was  not  made  in 
time. 

Wrioht  v.  Baonalt,  &  Sons,  Lim.,  69  L.  J. 

Q.B.  551;    [1000]  2  Q.B.   240;    64  J.   P. 

420 ;    48  W.   R.  533  ;    82  L.  T.  346  ;    16 

T.  L.  R.  327  ;   2  MS.  30— C.  A. 

326.  Limitation  of  Time  for  Claim  —  Claim 
after  Expiration  of  Time — Voluntary  Payments 
by  Employer  during  Time  Limit  —  Waiver  — 
Estoppel.] — Where  a  workman  has  received 
personal  injury  by  accident  arising  out  of  and 
in  the  course  of  employment  to  which  the 
Workmen's  Compensation  Act,  1897,  applies, 
the  payment  to  him  by  the  employer  of  the 
maximum  weekly  payment  which  he  could 
have  recovered  under  the  Act,  for  six  months 
after  the  accident,  does  not  constitute  a  waiver 
of  the  provision  of  sect.  2,  sub-sect.  1  of  the 
Act,  requiring  a  claim  for  compensation  under 
the  Act  to  be  made  within  that  time,  and  does 
not  estop  the  employer  from  taking  the  objection 
that  proceedings  under  the  Act  for  the  recovery 
of  compensation  are  not  maintainable  by  reason 
of  the  claim  not  having  been  made  within  the 
specified  time. 

Rendall  v.  Hill's  Dry  Dock  &  Enoineer- 
ING  Co.,  69  L.  J.  Q.B.  554;  [1900]  2 
Q.B.  245  ;  64  J.  P.  451  ;  48  W.  R.  530  ;  82 
L.  T.  521  ;  16  T.  L.  R.  368 ;  2  MS. 
40— C.A. 

327.  Claim — Payment  of  Compensation — Notice 
of  Injury.] — A  workman  who  was  injured  on 
March  15,  1900,  gave  notice  of  his  injury,  and 
received  compensation  from  his  employers  until 
January,  1901,  when  his  employers  wrote  stating 
that  they  had  received  a  report  that  he  had 
recovered  from  his  injuries,  and  that  therefore 
no  further  compensation  would  be  paid  to  him. 
In  February,  1901,  the  workman  filed  a  request 
for  arbitration,  but  no  formal  claim  was  ever 
made.  The  application  was  dismissed  on  the 
ground  that  no  claim  as  required  by  the  Work- 
men's Compensation  Act,  1897,  had  ever  been 
made.  The  Court  of  Appeal  remitted  to  the 
County  Court  Judge  for  a  more  definite  ascer- 
tainment of  facts,  but  Collins,  M.R.,  said  that 
the  evidence,  as  stated  to  the  Court,  seemed  to 
be  in  favour  of  the  view  that  there  was  an 
estoppel. 

Lee  v.  Cortonwood  Collieries  Co.,  (1901) 
4  M-S.  32— C.A. 

328.  Verbal  Claim — Evidence  of — Payment  by 
Employers  in  Respect  of  Claim.] — It  is  not 
necessary  that  a  claim  for  compensation  under 
sect.  2,  sub-sect.  1  of  the  Workmen's  Compensa- 
tion Act,  1897,  should  be  in  writing.  The 
arbitrator  under  the  Act  may  take  into  con- 
sideration any  facts  or  admissions  for  the  purpose 
of  ascertaining  whether  a  claim  for  compensation 
has  been  made  mthin  six  months  from  the 
occurrence  of  the  accident. 

Lowe  v.  Myers  &  Sons,  75  L.  J.  K.B.  651  ; 
[1906]  2  K.B.  265;  95  L.  T.  35;  22 
T.  L.  R.  614;  8  MS.  22— C.A. 

329.  Claim  for  Compensation — Form  of.] — A 
workman  was  injured  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment. 


The  workman's  son  wrote  to  the  employers  a* 
follows  :  "  I  herewith  beg  to  make  a  claim  for 
compensation  on  behalf  of  my  father,  who 
was  injured  on  j'our  premises  on  Nov.  13,  1902, 
as  per  claim  in  the  Employers'  Liability  Act  "  : 
— Held,  that  such  claim  was  a  valid  claim  for 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897. 

LiNKLATER  V.   WeBSTER   &   SON,  LiM.,    (1904) 

6  M-S.  50— C.A. 

330.  Claim  for  Compensation — No  Demand  for 
Specific  Sum  —  Validity  of  Claim.]  —  In  a 
cla.m  for  compensat.on  for  injury  by  ace  dent 
under  sect.  2  of  the  Workmen's  Compensation 
Act,  1897.  wh.ch  has  been  re-enacted  in  the 
Act  of  1906,  it  is  not  necessary  to  specify  the 
amount  claimed. 

Dec  s:on  of  C.A.  (25  T.  L.  R.  163  ;  2  B.  166) 
reversed. 

Thompson  v.  Goold  &  Co.,  (1910)  79  L.  J. 

K.B.    905;    [1910]    A.C.  409 ;    103  L.  T. 

81  ;    26  T.  L.  R.  526  ;    54  Sol.  Jo.  599  ; 

3  B.  392  ;   48  Sc.  L.  R.  685— H.L.  (E.). 

1906  Acf    sec.  2  (1). 

331 .  "  Notice  of  Accident " — Notice  in  Writing — 
Employers  not  Prejudiced — Burden  of  Proof.] — 
The  "  notice  of  accident  "  required  by  sect.  2 
(1)  of  the  Workmen's  Compensation  Act,  19(^6, 
must  be  a  notice  in  writing. 

The  burden  is  upon   the  applicant  to  prove 

that  the  employers  have  not  been  prejudiced 

by    the    absence    or   informality    of    any    such 

notice. 

Hughes  v.  Coed  Tai.on  Colliery  Co.,  78 

L.  J.   K.B.  539;  [1909]   1   K.B.  957;   100 

L.  T.   555;    2  B.    159— C.A. 

332.  "  Notice  of  Accident  "  —  Not  in  Writ- 
ing— Waiver  by  Employer  of  Right  to  Notice 
in  Writing.] — Where  an  employer  pays  to  a 
workman,  who  has  been  injured  in  the  course 
of  his  employment,  a  weekly  sum  during  the 
time  that  he  is  away  from  work  upon  receipt  of 
a  verbal  notice  only  without  having  received  a 
written  notice  of  the  accident,  such  payments 
operate  as  a  complete  waiver  of  any  irregularity 
in  the  notice  given. 

Davies  v.  The  Point  of  Ayr  Collieries,. 
Lim.,  (1909)  2  B.  157- C.A. 

333.  "  Notice  of  Accident  " — Failure  to  give 
Notice  for  Three  Months — Rupture.] — A  work- 
man was  discharged  from  his  work  on  October 
2,  1909,  and  on  October  1 1  interviewed  a  doctor, 
who  found  him  to  be  suffering  from  rupture. 
On  October  13  a  notice  was  served  upon  his 
former  employers  by  the  workman  stating  that 
he  had  been  injured  by  accident  on  July  14, 
1909,  a  verbal  complaint  only  having  been  pre- 
viously made  to  an  under-foreman.  The  work- 
man was  examined  by  the  employers'  doctor  on 
October  22.  The  workman's  doctor  admitted 
that  the  rupture  might  have  commenced  at 
some  date  prior  to  July  14: — Held,  that  the 
workman  had  not  discharged  the  onvs  which 
was  upon  him  of  proving  that  his  employers 
were  not  prejudiced  in  their  defence  by  the 
want  of  notice  of  the  accident. 

Hancock  v.  British  Westinghouse  Electric 
Co.,  (1910)  3  B.  210— C.A. 
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334.  "  Notice  o!  Accident  "—Delay—"  Reason- 
able Cause  " — Death   from    Obscure    Disease.]— 
In      July      1!>09,      a      ,<;ai(lcn(T     and    lahour^T 
and    caretaker    was    ordered    b}'    his    employer 
to  open   certain  cesspools  for  the   puriwsc   of 
inspection,  and  was  engaged  on  such  work  on 
four  or  five  different  days.       Early  in  August 
he  became  unwell,  and  on  August  23  saw  a 
doctor,  who  thought  he  was  suffering  from  the 
smell  of  paint.     In  September  another  doctor 
saw  h.m  and  considered  that  he  was  affected 
with      sewer-gas      po  soning.        He     died     on 
October  30.  1909,  but  no  notice  was  given  to 
his  employer  luitil  December  30.     His  widow- 
took  proceedings  for  compensation.     The  api^li- 
cation  for  arbitration  gave  no  date  as  to  when 
the  alleged  accident  occurred.     It  was  admitte;! 
that  the  man's  d.sease  was  obscure.     The  County 
Court  Judge  found  that  it  was  not  possible  to 
give   any   particular   day   as   the    date    of   the 
accident,    but  he   decided   that   the   man   died 
from  poisoning  contracted   whilst   working  on 
the  cesspools,  and  that  the  employer  was  not 
prejudiced  in  his  defence  by  want  of  notice  ; 
and    he    awarded    compensation : — Held,    that 
the  second  limb  of  proviso  [a)  in  sub-sect.  1  of 
sect.   2  of  the  Workmen's  Compensation  Act, 
1906,   had   nothing   to   do    with   the   prejucliee 
caused  to  the  employer  by  the  want  of  notice, 
which  was  dealt  with  in  the  first  limb,  but  said 
that  the  \\ant  of  notice  should  not  b?  a  bar  to 
proceedings  for  compensation  if  such  want  was 
occasioned  by  a  reasonable  cause  ;    and  that 
under  the  circumstances  there  was  "  reasonable 
cause  "  for  not  giving  the  notice. 

Eke  v.  Hart-Dyke,  (1910)  80  L.  J.  K.B.  90  ; 
[1910]  2  K.B.  077;  103  L.  T.  174;  26 
T.  L.  R.  613  ;   3  B.  482— C.A. 


335.  "  Notice  of  Accident  "—Notice  given  One 
Month  after  Accident.] — A  workman,  \\\w  was 
injured,  saw  his  employer  the  same  evening, 
but  did  not  mention  the  accident.  The  injury 
was  a  sprained  foot,  and  the  workman  was 
discharged  from  hospital  within  ten  days  of 
the  alleged  accident.  The  County  Court  Judge 
found  that  no  notice  of  the  accident  was  given 
to  the  employer  until  the  expiration  of  one 
month  from  the  date  thereof  -.—Held,  that  thei-e 
was  evidence  to  support  the  finding  of  the 
County  Court  Judge  that  notice  of  the  accident 
had  not  been  given  as  soon  as  practicable  after 
the  happening  thereof,  and  that  it  had  not 
been  proved  that  the  employer  had  not  been 
prejudiced  by  the  delay. 

Leach  v.  Hickson,  (1911)  4  B.  l.'iS— C.A. 

336.  Notice  of  the  Accident— Verbal  Notice 
next  day  to  Foreman  Carpenter— Formal  Notice 
after  Two  Months  —  Employers  Prejudiced.]— 
A  workman  alleged  that  he  had  sprained 
his  ankle  while  at  work,  but  he  said  nothing 
and  walked  home  a  distance  of  two  miles. 
Upon  the  hearhig  of  a  claim  for  compensa- 
tion the  workman  alleged  that  he  had  sent 
a  verbal  notice  by  his  son  to  the  foreman 
carpenter  under  w  hom  he  worked  on  the  day 
following,  but  this  was  denied.  The  work 
finished  on  the  day  of  the  alleged  accident,  and 
all  the  men  were  paid  off.  Formal  notice  was 
not  given  until  two  months  after  : — Held,  that 


there  was  no  evidence  to  support  the  finding 
that,  though  the  notice  had  not  been  given  as 
soon  as  practieabii;,  the  emploj-ers  w^ere  not 
prejudiced  by  the  delay. 

BURRELI.  V.   HOLLOWAY    BROTHERS    (Loudon) 

LiM.,  (1911)  4  H.  239— C.A. 

337.  Notice     of     Accident     Written     Notice — 
Particulars   Written  down  in    Workman's    Pre- 
sence   by    Mine    Official.]  —  A    boy  met    with 
an  accident   while    working   with   his  father  in 
a  collier}'  and  was  unable  to  resume  work  for 
thirteen    days.     Before    leaving    the    mine    on 
the  day  of  tiie  accident,  ho  and  his  father  gave 
full  particulars  of  the  accident  to  the  manager 
of  the  level,  who  wrote  down  particulars  of  it, 
in  their  presence,  in  a  diary  kept  by  the  com- 
pany  on   the    level   for   the   purpose,     ^^■ritten 
notice  of  the  accident  was  not  served  on  the 
colhery  company  until  the  day  after  the  bo\- 
resumed    work,    and    there    was   evidence   that. 
in    accordance    with    the    usual   custom    of   the 
mine,  the  entry  in  the  diary  was  not  brought 
to  the   attention  of  the  officials  in  charge  of 
compensation   claims,   so   that   no   doctor   was 
sent  to  examine  the  boy's  injuries.     The  County 
Court  Judge  found  on  this  evidence  that  the 
colliery  Company  had  been  prejudiced  by  the 
delay  "in  giving  formal  notice  of  the  accident, 
and    refused    the    I)oy's    application    for    com- 
pensation :— //fW,   (1)  that  the  entry  made  in 
the   Company's    book   in   the   presence    of   the 
boy  and  his  father  constituted  a  written  notice 
of  the  accident  sufficient  to  satisfy  sec.   2  of 
the  Act ;  and  (2)  that  in  any  case,  the  company 
had    not    been    prejudiced    by    the    dela>-    iu 
delivering  the  formal  notic^c. 

Stevens  v.  Insoles.  Lim.,  (1911)  81  L.  J. 
K.B.  47;  [19121  1  K-B-  36;  105  L.  T. 
617— C.A. 


338.  "Notice,"    Want   of— "Claim   for    Com- 
pensation "—"Employers  Prejudiced  "—"Reason- 
able Cause."] — A  workman  while  in  the  course 
of  his  employment  strained  himself  internally. 
There  was  no  apparent  injury  at  the  time,  and 
the  workman  continued   at  his   work   for   two 
months,  when  he  was  medically  examined.     It 
was  not,  however,  until  April  that  it  was  found 
that  he  was  suffering  from  an  aneurism  of  the 
heart.     On  April  2  the  employers  were  informed 
of  the  workman's  condition.     On  May  11— six 
months  and  three  days  from  the  day  that  the 
workman  strained  himself — a   claim  for  com- 
pensation was  made,  no  notice  of  the  accident 
having  been  given,  and  the  County  Court  Judge 
made  an  award  of  compensation  in  favour  of 
the  workman  :—//eW,  that  although  the    onus 
is  on  the  workman  to  show  that  the  enii)loycrs 
were  not  ])rejudiced  by  want  of  proper  notice 
or  by  the  delay  in  commencing  proceedings,  the 
fact  that  the  consequences  of  the  strain  were 
not  apparent  forthwith,  was  a  reasonable  ca\ise 
why  the  notice  wa^  not  given. 
TiBBS  V.  Watts,  Blake,  Bearne  &  Co.,  Lim., 
(1909)  2  B.  164— C.A. 

339.  "Notice  of  Accident"  — No  Notice  in 
Writing — Employer  Prejudiced.]— A  workman  in 
the  course  of  his  employment  injured  his  knee, 
and  stated  that  he  gave  verbal  notice  of  the 
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accident  to  the  son  of  one  of  his  employers,  but 
this  was  denied.  No  written  notice  of  the 
accident  was  given  for  some  months.  The 
County  Court  Judge  found  that  the  employers 
were  prejudiced  by  the  absence  of  notice,  and 
would  still  be  prejudiced  if  formal  notice  were 
then  given,  and  the  hearing  adjourned  : — Held, 
that  an  appeal  was  unarguable  and  must  be 
dismissed. 

BuAMi.EY  V.  Evans  &  Sons,  (1909)  3  B.  34 
— C.A. 

340.  "Notice  of  Accident  "—Not  in  Writing- 
Notice  given  to  Employers'  Clerk— Employers  not 
Prejudiced.] — After  working  for  a  few  days 
a  workman  was  injured  in  the  course  of  his 
employment,  and  was  away  from  work  for 
two  or  three  weeks,  during  which  time  he  was 
paid  his  full  wages  by  a  clerk  of  the  employers, 
a  strike  being  in  progress.  The  workman  gave 
no  written  notice  of  the  accident,  but  the  clerk, 
who  was  also  described  as  a  cashier,  knew  of  it 
and  visited  the  workman  in  his  home,  and  i>aid 
him  his  wages.      Some  twenty  months  after  the 

ccident  the  workman  died  from  the  effects  of 
it : — Held,  that  there  was  evidence  that  the 
absence  of  notice  of  the  accident  did  not  prejudice 
the  employers  in  their  defence. 

Butt  v.  Gei.lyceidrim  Colliery  Co.,  Lim., 
(1909)  3  B.  44— C.A. 

341.  Claim  not  made  within  Six  Months — 
Objection  *;aken  that  Claim  Out  of  Time — Onus 
of  Proof  on  Workman.] — In  answer  to  a 
claim  for  compensation  by  a  workman  the 
employers  contended  that  the  claim  for  com- 
pensation had  not  been  made  within  six  months 
of  the  alleged  accident,  but  the  County  Court 
Judge  made  no  finding  on  that  point : — Held, 
that  it  is  for  the  workman  to  prove  that  he  made 
his  claim  within  six  months,  or  if  he  cannot 
prove  this,  that  the  failure  to  give  notice  was 
excused  by  sect.  2  (1)  (6)  of  the  Act. 

Roberts  v.  Crystal  Palace  Football  Clttb, 
LiM.,  (1909)  3  B.  51— C.A. 

342.  Failure  to  Make  Claim  within  Six  Months — 
Mistake  or  Reasonable  Cause — Ignorance  of 
Existence  of  Act.] — Ignorance  of  the  existence 
of  the  Workmen's  Compensation  Act,  1906,  is 
not,  within  sect.  2  (1)  (b),  a  "mistake  ...  or 
other  reasonable  cause "  for  the  workman's 
failure  to  make  his  claim  for  compensation 
within  six  months  from  the  occurrence  of  the 
accident. 

Roles  v.  Pascall  &  Sons,  (1911)  80  L.  J. 
K.B.  728;  [1911]  1  K.B.  982;  104  L.  T. 
298  ;   4  B.  148— C.A. 

343.  Claim— Sufficiency  of.]— The  applicant, 
having  been  injured  by  accident  commenced 
proceedings  to  recover  compensation.  He  did 
not  suggest  that  he  had  himself  given  notice 
of  any  claim  for  compensation  under  the  Act, 
but  his  wife  gave  evidence  to  the  effect  that 
she  had  ^\ritten  to  the  respondent  each  week 
for  her  husband's  Avages,  and  that  the  respon- 
dent had  2:)aid  five  weeks  immediately  after  the 
accident  and  then  stopped  paj'ment.  During 
the  sixth  week  she  saM-  the  respondent  at  his 
house  and  asked    him   if  he   would   not   com- 


pensate the  applicant,  Avheth  ir  he  would  com- 
pensate her  and  the  children.  He  replied  that 
she  was  nothing  to  him  or  he  to  her,  but  he  was 
sori'v  for  them  : — Held,  that  Ihere  had  been  no 
notice  of  a  claim  for  compensation  under  the 
Act.  and  that  the  applicant  was  therefore  not 
entitled  to  an  award  of  compensation. 

J0HN.S0N  V.  Wootton,  (1911)  27  T.  L.  R. 
487  ;    4  B.  258— C.A. 

1906  Act,  sec.  5  (1). 

344.  Liquidation  of  Company  by  which  Work- 
man Employed — Insurance  Policy — Subrogation 
— CompUance  with  Provisions  of  Policy  of  Insur- 
ance— Award  under  Policy — Condition  Precedent 
to  Right  of  Action.]  —  A  uirl  was  employed 
by  a  company,  and  in  the  course  of  her 
employment  met  with  a  sei'ious  accident. 
The  company  did  not  dispute  their  liability,  and 
paid  compensation  until  winding-up  proceedings 
were  commenced.  They  had  a  policy  of  in- 
surance which  contained  a  clause  that  any 
dispute  between  the  insured  and  the  insurers 
should  be  referred  to  arbitration  under  the 
Arbitration  Act,  1889.  and  that  an  aA\ard  in 
favour  of  the  insured  should  be  a  condition 
precedent  to  any  right  of  action  against  the 
insurers.  The  girl  applied  to  the  County  Court 
under  sect.  5,  sub-sect.  1  of  the  Workmen's 
Compensation  Act,  1906,  for  an  order  that  the 
insurers  should  continue  the  payment  of  com- 
pensation. The  insui'ers  denied  liability  on  the 
groimd  that  the  policy  had  become  invalid 
through  a  breach  of  its  conditions  by  the 
emjiloyers  : — Held  (affirming  the  County  Court 
Judge,  A\ho  decided  that  there  A\as  a  dispute 
betA\een  the  parties,  and  that  in  the  circum- 
stances he  had  at  present  no  jurisdiction  in  the 
matter),  that  sect.  0,  sub-sect.  1  of  the  Act  of 
1906  merely  enabled  the  applicant,  by  way  of 
subrogation,  to  stand  in  the  position  of  the 
employers,  and  that,  consequently,  until  there 
had  been  a  submission  to  arbitration  under 
the  Arbitration  Act,  1889,  and  an  award,  as 
provided  by  the  policy,  the  applicant  was  not 
entitled  to  claim  any  payment  from  the  insurers. 

King  v.  Phcenix  Assurance  Co.,  (1910)  80 
L.  J.  K.B.  44;  [1910]  2  K.B.  666;  103 
L.  T.  53  ;  3  B.  442— C.A. 

1906  .4c/,  sec.  2  (1)  {<i)  {h);    8  (1) 

345.  Time  for  Giving  Notice — Industrial  Disease 
— Certificate  of  Date  at  which  Disablement  took 
Place — Certifying  Surgeon — Reasonable  Cause  for 
Failure.] — A  colher,  -NAho  had  been  suffering 
lor  some  time  from  nystagmus,  an  industrial 
disease  under  the  Act  of  1906,  was  able  to 
earn  full  wages  up  to  September  3.  1910.  A 
strike  occurred  on  that  date  at  the  colliery 
at  \\'hich  he  m as  ■v\orking,  and  thinking,  on  the 
advice  of  his  doctor,  that  a  short  time  spent 
above  ground  and  in  the  open  air  would  cure 
him,  he  gave  no  notice  of  his  illness.  He  saw 
his  doctor  again  in  Fcbi'uary  1911,  and  he  sent 
him  to  a  specialist  who  advis^'d  him  to  apply 
to  the  certifying  surgeon  for  the  district  for  a 
certificate.  On  March  7.  1911.  a  certificate 
Mas  granted  to  the  effect  that  he  ^^as  disabled 
by  nj'stagmus,  and  that  the  disablement  had 
commenced  on  September  3,  1910.  On  March  9 
a   claim   for   compensation  Mas   made  : — Held, 
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that  the  faikire  to  make  a  chiira  within  six 
months  was  occas  oned  by  "  a  reasonable 
cause." 

Moore  v.  Naval  Colliery  Co.,  Lim.,  (1911) 
[1912]  1  K.B.  28— C.A. 

;$4().  Proceedineis  not  Commenced  within  Six 
Months  of  Accident — PubUc  Authorities  Pro- 
tection Act,  1893.J  —  An  app  icatiou  under 
the  Workmeirs  Compensation  Act,  1906,  does 
not  come  witliin  the  Public  Authorities  Pro- 
tection Act,  1893. 

Fey  v.  Cheltenham  Corporation',  (1911) 
81  L.  J.  K.  n.  41 ;  105  L.  T.  495  ;  28  T.  L.  R. 
1(5 ;    5()  Sol.  ,lo.  33— C.A. 

See  also 
Dependants,  Nos.  38U,  381. 
Jurisdiction,  Nos.  437,  446. 


(B)  Scottish  Cases. 


1897  Act^ 
1900  Act) 


sec.  2  {]). 


347.  Claim  for  Compensation  First  Made  in 
Application  to  Sheriff  —  Notice  of  Claim.J — A 
workman  was  injured  on  May  2.  On  October 
30  his  law-agent  wrote  to  his  employers  inti- 
mating that  he  was  raising  proceedings  under 
the  Workmen's  Compensation  Act,  1897, 
but  without  stating  the  amount  claimed.  On 
October  31  he  lodged  with  the  Sheriff  and 
served  on  the  employers  an  application  for 
arbitration  under  the  Act : — Held,  that  the 
provisions  of  sect.  2  with  regard  to  a  claim 
being  made  within  six  months  had  been 
sufficiently  complied  with,  and  that  the  pro- 
ceedings were  competently  maintained. 

Question  reserved,  whether  the  agent's  letter 
was  a  sufficient  claim. 

Great  North  of  Scotland  Railway  Co. 
V.  Fraser,  (1901)  38  Sc.  L.  R.  653;  3 
F.  908  ;   9  S.  L.  T.  96— Ct.  of  Sess. 

348.  Claim  not  Made  within  Six  Months — 
Arbitration  Held  Incompetent.] — An  injured 
woman  during  a  iieriod  of  about  six  months 
received  from  her  employer  a  larger  weekly 
sum  than  she  would  have  been  entitled  to  under 
the  Workmen's  Compensation  Act,  1897,  to 
which  no  reference  was  made  by  either  party. 
The  employer  having  proposed  to  reduce  the 
amount  of  the  payments,  the  woman,  more 
than  six  months  after  the  accident,  and  without 
having  made  anj'  claim  for  compensation  within 
that  period,  brought  an  arbitration  under  the 
Act,  contending  that  she  was  not  barred  by  her 
omission  to  make  her  claim  within  the  statutory 
period,  because  she  had  been  led  by  her  employer 
to  believe  that  her  right  to  compensation  was 
admitted  and  that  a  claim  was  unnecessary  : — 
Beld,  that  there  was  nothing  in  the  circumstances 
of  the  case  to  entitle  the  Court  to  diverge  from 
the  strict  rule  laid  down  in  the  Act,  but  observed 
that  a  remedy  would  be  found  if  the  case  should 
ever  arise  of  an  employer  deliberately  misleading 
an  injured  workman  and  inducing  him  to 
refrain  from  making  a  claim  within  the  statutory 
period. 

O'Neill  v.  Motherwell.  (1907)  44  Se.  L.  R. 
764 ;  [1907]  S.  C.  1076  ;  15  S.  L.  T.  155— 
Ct.  of  Sess. 


349.  Delay  in  giving  Notice — Prejudice  to 
Defence — Onus  of  Proof.] — In  order  to  bar 
the  claim  of  a  workman  who  has  failed  to  give 
notice  of  an  accident  to  his  employer  in  terms 
of  sect.  2  (1)  of  the  Workmen's  Compensation 
Act,  1897,  it  must  be  shown  that  the  employer 
has  been  prejudiced    by  such   want  of  notice. 

In  a  case  stated  under  the  Act  it  appeared  that 
the  workman  had  not  given  notice  till  three 
weeks  after  leaving  the  employment  in  which 
he  met  with  the  accident,  and  that  no  satis- 
factory explanation  of  this  delay  was  given. 
It  did  not  appear  that  any  inquiry  was  made 
as  to  whethei'  the  eniployei'  had  been  prejudiced 
by  this  failure  ;  the  Sherilf  decided  without 
inquiry  that  he  must  necessarily  be  prejudiced 
after  such  a  lapse  of  time,  and  dismissed  the 
claim  : — Held,  that  the  dismissal  of  the  claim 
must  be  recalled,  it  being  open  to  the  appellant 
to  prove  that  the  respondents  were  not  in  fact 
prejudiced  in  their  defcmce  by  the  want  of 
notice. 

M'Lean  v.  Carse  &  Holmes,  (1899)  36 
Sc.  L.  R.  678  ;  I  F.  878  ;  7  S.  L.  T.  26— 
Ct.  of  Sess. 


350.  Failure    to    give    Notice    of    Accident- 
Prejudice    to    Employer — Onus    of     Proof.] — In 

a  case  stated  under  the  Workmen's  Compensa- 
tion Act,  1897,  it  appt^ared  that  the  workman 
had  not  given  notice  of  his  claim  until  seventeen 
days  after  he  had  met  with  the  accident,  and 
that  he  left  his  employment  on  the  day  on 
which  it  occurred.  The  Sheriff  found  "  that 
it  was  not  proved  (a)  that  the  want  of  or  delay 
in  giving  notice  was  occasioned  by  mistake 
or  other  reasonable  cause  ;  and  (b)  that  the 
respondents  had  not  been  prejudiced  in  their 
defence  by  reason  of  the  want  of  or  delay  in 
giving  notice  "  : — Held,  that  the  onus  of 
proving  that  the  em])loyer  had  not  been 
prejudiced  lay  in  the  first  instance  upon  the 
workman,  that  it  did  not  appear  from  the 
Sheriff's  findings  that  this  onus  had  been  dis- 
charged, and  that  accordingly  the  workman's 
claim  to  compensation  was  barred. 

Observations  as  to  the  evidence  required   to 
discharge  this  onus. 

Shearer  v.  Miller   &   Sons,  (1899)  37   Sc. 

L.  R.  80 ;   2  F.  114  ;   7  S.  L.  T.  231— Ct.  of 

Sess. 


351.  Notice  of  Injury — Prejudice  to  Employer 
— Appeal — Question    of     Fact     or    Law.] — In   a 

ease  where  notice  of  an  accident  had  not  been 
given  for  live  montiis  tlie  Sheriff  found  in  fact 
that  the  emi)lo}'ers  had  been  prejudiced  in  their 
defence  by  the  want  of  notice,  dismissed  the 
case,  and  refused  to  state  a  case  for  appeal. 
Circumstances  in  which  the  Court  remitted  to 
the  Sheriff  to  -state  a  case  setting  forth  the 
facts  relative  to  the  question  wliether  the 
employers  had  or  had  not  been  prejudiced  by 
the  want  of  notice,  and  to  the  question  whether 
the  want  of  notice  had  been  occasioned  by 
mistake  or  other  reasonable  cause,  and  his 
judgment  thereon. 

Ranking  v.  Alloa  Coal  Co.,  Lim.,  (1903) 
40  Sc.  L.  R.  828  ;  5  F.  1164  ;  11  S.  L.  T. 
233— Ct.  of  Sess. 


COMMENCEMENT  OF  ARBITRATION  PROCEEDINGS  (S.) 


«2 

352.  Notice— Want    o£— "Mistake    or     other 
Reasonable  Cause."]— A  workman  in  a  coal  mine 
sustained  an  injury  on  October  25,   1901,  but 
gave  no  notice  of  a  claim  for  compensation  under 
the  Workmen's  Compensation  Act,  1897,  until 
March  24,  1902.     In  an  arbitration  under  this 
Act  the  Sherifl  held,  under  sect.   2,   that  the 
iprcceedings   were   not   maintainable   inasmuch 
as  the  failure  to  give  notice  as  soon  as  practicable 
had  prejudiced  the  employers  in  their  defence, 
and  was  not  attributable  to  mistake  or  other 
reasonable  cause.     He  found  in  fact  that  the 
workman  had  thought  his  injury  did  not  come 
■within  the  meaning  of  an  accident  under  the 
Act,  and  would  not  have  made  a  claim  had  his 
recovery  been  as  satisfactory  as  he  expected, 
and  that  he  had  not  regarded  his  injury  as  so 
serious    as    his    doctor's    advice    should    have 
led  him  to  believe  -.—Held,   that  the  want  of 
notice  was  attributable  to  mistake. 

Rankine  v.   Alloa   Coal  Co.,  Lim.,  (1904) 

41  Sc.  L.  R.  306  ;    6  F.  375  :    11  S.  L.  T. 

670— Ct.  of  Sess. 

353.  Notice  of  Accident— Want  of  Notice — 
•"Mistake  or  other  Reasonable  Cause."]— The 
pursuer  on  November  20,  1905,  while  in  the 
course  of  his  employment  with  the  defenders, 
racked  the  muscles  of  his  side.  Although 
recommended  by  his  doctor  to  rest  he  con- 
tinued at  work  till  Februaiy  6,  1906,  when 
owing  to  the  accident  he  was  compelled  to 
stop  "^  working,  and  remained  disabled  for 
work  until  May  7.  He  gave  notice  of  the 
accident  to  the  defenders  on  February  14,  the 
reason  for  the  delay  in  giving  notice  being 
that  he  honestly  believed  that  his  injury  would 
not  keep  him  fiom  working  : — Held,  that  the 
delay  in  eivine  notice  of  the  accident  was 
occasioned^  by  "  mistake  or  other  reasonable 
cau?e"  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897. 

Eankine  v.    Alloa   Coal  Co.,   Lim.   (No.    352 

supra),  followed.  1 

Bkown  v.  Lochgelly  Iron  &  Coal  Co.,  Lim.,  ^ 

(1906)  44  Sc.  L.  R.  180  ;    [1907]  S.  C.  198  ;  ' 

14  S.  L.  T.  .545— Ct.  of  Sess.  I 

354.  Personal  Bar— Partial  Incapacity  and 
Acceptance  by  Workman  of  Less  Remunerative 
^Employment  under  Same  Employers— Subsequent 
Claim  for  Compensation.] — A  workman  who  had 
sustained  injury  by  accident  on  March  1,  1899, 
received,  in  virtue  of  an  unrecorded  agreement, 
compensation  at  the  maximum  rate  under  the 
Workmen's  Compensation  Act,  1897,  till  May  21, 
1900,  when  he  accepted  employment  from  the 
same  employers  less  remunerative  than  formerly 
but  gi^'ing  more  than  the  compensation,  and 
he  remained  therein  until  April  1,  1907.  During 
that  time  he,  on  various  occasions,  requested  his 
employers  to  make  up  to  him  the  deficiency  in 
his  weekly  earnings,  but  his  requests  were  not 
complied' with:— i/eW,  that  he  was  barred 
personali  exceptione  from  subse(|uently  claim- 
ing compensation  in  respect  of  partial  in- 
capacity between  May  21,  1900,  and   April  1, 

1907. 
WnxiAM    Baird   &  Co.,  Lim.  v.  Dempster, 
(1908)    46    Sc.    L.    l\.    119;     [1909]    S.  C. 
127  ;  16  S.  L.  T.  470 ;    2  B.    144— Ct.  of 

Sess. 


1906  Act,  sec.  2(1) 
355.  Claim     for     Compensation — Computation 
of  Time.]— A  workman  was  injured  during  the 
course    of   his   employment   at    11.30    a.m.    on 
November  24, 1908.     No  claim  for  compensation 
was  made  by  him  till  May  24,  1909,  when  two 
claims  were"  lodged  on  his  behalf,  the  tirat  at 
5.30  P.M.,  the  second  at  11  p.m.  :—HeH,  that 
the  claim  was  timeously  made. 
Wemyss  Coal  Co.,  Lim.  v.  Peggie,  (1909) 
47  Sc.  L.  R.  149  ;   [1910]  S.  C.  93  ;   [1909] 
2  S.  L.  T.  448— Ct.  of  Sess. 


356.  Time    for    Makin?      Claim — Claim    not 
Made  within  Six  Months— Bar  to  Pleadin?  Statu- 
tory  Limitation.]  —  An    injured    workman  was 
waited    upon    by    an    agent    of    an    insurance 
company,     with    whom'  his    emploj'ers     were 
insured,  who  endeavoured  to  gel  him  to  accept 
compensation,  and  by  a  tout  to  a  writer  who 
adviSed  him  not  to  accept  compensation  but 
to  clam  damages.     The  workman  eventually 
decided    not   to  accept  compensation,  and  put 
the  matter  into  the  \\Titer's  hands,  who,  how- 
ever,   canied    nothing    to    a    conclusion,    wth 
the  result  that  the  six  months  allowed  by  the 
Act  for  making  a  claim  expired.     In  an  arbitra- 
tion at  the  instance  of  the  workman  the  arbiter 
found  that  the  pursuer  was  barred  from  pro- 
secuting h's  clam,  and  dismissed  the  appl'ca- 
tion  -.—Held,  that  as  no  claim  had  been  made 
within  the  six  months,  the  appl'cation  had  been 
rightly  dismissed — no  reasonable  cause  for  f^he 
failure  to  make  a  claim  being  stated,  and  there 
being  nothing  to  bar  the  employer  from  plead- 
ing the  statutory  limitation. 

Observations  {per  Lords  Ardwall  and  Johnston) 
as  to  the  effect  of  an  employer's  admission  of 
liability,  or  offer  to  pay  compensation,  on  the 

necessity  for  making  a  claim. 

Devovs  v.  Alexander  Anderson  &  Sons, 

(1910)  48  Sc.  L.  R.  187  ;    [1911]  S.  C.  181  ; 

I  [1910]  2  S.  L.  T.  401  ;  4  B.  354— Ct.  of  Sess. 


357.  Notice  of  Accident — Want  of — "Reason- 
able Cause."]— On  May  9,  1910,  an  insurance 
acjent,  while  employed  in  collecting  premiums, 
ftdl  down  a  stair  and  sustained  injuries  to  his 
left  side,  shoulder,  and  arm.  He  gave  no  formal 
notice,  as  he  thought  his  injuries  were  of  a 
temporary  character,  but  a  day  or  two  after 
the  accident,  and  again  on  June  8,  1910,  he 
aave  verbal  notice  of  the  accident  to  his 
employers'  manager,  and  on  June  29,  1910.  he 
left  his  situation.  His  injuries  having  subse- 
quently become  worse,  and  having  resulted 
in  his  complete  incapacity  for  work,  his  agent, 
on  Sept-mber  12,  1910,  gave  formal  notice  of 
the  accident  -.—Held,  that  the  delav  in  giving 
notice  was  due  to  a  "  reasonable  cause " 
wdthin  the  meaning  of  see.  2  (1)  of  the  Act, 
and  was  not  a  bar  to  proceedings. 

Refuge   Assurance    Co.,  Ltm.   v.   Millar, 

(Kill)  49  Sc.  L.  R.  67  ;    [1911]  2  S.  L.  T. 

361— Ct.  of  Sess. 

See  also 

Depen-^ants,  No.  403. 
Jurisdiction,  Nos.  458,  459,  474. 
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(C)  Irish  Cases. 

1897  Act[ 

1906  Acli^'^-  '^^^'■ 

358.  Claim  not  Made  within  Six  Months — 
Voluntary  Payments  made  by  Employer — Evi- 
dence— Waiver.] — An  employor  who  voluntarily 
pays  wages  to  one  of  his  workmen  after 
the  latter  has  been  injured  in  an  accident 
arising  in  the  course  of  his  employment  will 
not  thereby  be  prevented  from  relying  on  the 
fact  that  no  claim  for  compensation  was  made 
within  the  period  prescribed  by  the  Workmen's 
Compensation  Act,  1897,  unless  the  payments 
of  wages  have  been  made  in  such  a  manner  as 
to  mislead  the  workman  and  to  induce  him  to 
abstain  from  making  a  claim. 

In  such  a  case,  where  there  is  no  finding  that 
the  employer  waived  his  right  to  have  a  claim 
served  on  him,  the  Court  will  not  send  back 
the  case  for  a  finding  on  this  point  if  it  appears 
from  the  case  stated  that  there  is  no  evidence 
to  support  such  a  finding. 

Healy  v.  Galloway,  41  Ir.  L.  T.  R.  5 — C.A. 

359.  Notice  of  Injury — Claim — Condition  Pre- 
cedent—  Time  Limitation.] — "Claim"  in  sect. 
2  (1)  of  the  Workmen's  Compensation  Act, 
1897.  means  a  judicial  claim,  and  is  the  same 
thing  as  the  proceedings  for  the  recovery  of 
compensation  therein  mentioned  ;  accordingly, 
where  a  workman  had  not  instituted  proceedings 
for  the  recovery  of  compensation,  nor  made  a 
claim  within  the  meaning  of  the  section  within 
six  months  from  the  date  of  injury,  he  was 
held  not  entitl'xl  to  an  award. 

Marno  v.  Workman,  Clark  &  Co  (No.  1), 
33  Ir.  L.  T.  R.  183  and  34  Ir.  L.  T.  R. 
16  n.— C.A. 

But  see  Poivell  v.  Main  Colliery  Co.  (No.  324 
4upra). 

1906  Act,  sec.  2  il). 

360.  Claim  for  Compensation  —  Notice  —  In- 
sufficiency of.] — An  applicant  for  compensa- 
tion under  the  Workmen's  Compensation  Act, 
1906,  met  with  an  accident  on  December  15, 
1908,  and  did  not  return  to  work  after  December 
24,  but  the  notice  prescribed  by  sect.  2  of  the 
Act  was  not  served  until  April  9,  1909.  The 
applicant's  foot  had  to  be  amputated,  as 
tuberculosis  was  present  in  the  joint,  but 
according  to  the  medical  evidence  for  the 
respondents,  the  tuberculosis  could  have  been 
developed  without  any  accident,  and  owing 
to  the  length  of  time  that  had  elapsed  since 
the  accident,  it  was  not  possible  to  say  whether 
it  was  due  to  disease  or  accident : — Held,  that 
the  notice  was  not  given  in  time,  and  that  the 
employers  were,  in  consequence,  prejudiced 
in  their  defence. 

Strange  v.  J.  &  J.  Hazlett,  Lim.,  44  Ir. 
L.  T.  R.  10;  3  B  581— C.A. 

361.  Notice  of  Accident  "  Given  nearly  Six 
Months  after  Accident — Employer  Prejudiced.] — 
A  workman  who  had  been  suffering  from,  and 
had  been  medically  treated  for,  lumbago 
met  with  an  accident  on  May  30,  1910,  and 
on  Sept.  2,  was  again  treated  for  lumbago 
which  might  have  been  due  to  the   accident. 
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"  Notice  of  the  accident  "  was  not  .sent  to  the 
employers  until  Nov.  8,  1910 : — Held,  that 
as  ^there  \\  as  no  mistake  in  the  mind  of  the 
applicant  about  the  accident,  the  failure  to 
give  notice  of  it  as  .soon  as  practicable  after 
llie  happening  thereof  could  not  be  excused 
as  due  to  "  mistake,"  and  further,  that  owing 
to  the  interval  allowed  to  elapse  between  the 
accident  and  the  date  of  the  notice  the  employers 
\\ould  be  prejudiced  in  their  defence  if  the 
applicant  were  allowed  to  proc-ced  with  his 
claim. 

Shannon  v.  Banrridge  Weaving  Co.,  (1911) 
45  Ir.  L.  T.  R.  74— C.A. 


1906  Act.  sec.  7  (1)  (g). 

.362.  Seaman— Ship  Lost  with  All  Hands — 
Application  for  Compensation  before  the  Lapse 
of  Twelve  Months.]  —  (,)n  a  claim  for  com- 
pensation under  sect.  7  of  the  Workmen's 
Compensation  Act,  1906,  in  re.spect  of  the 
death  of  a  seaman,  the  proceedings  are  regulated 
by  the  provisions  of  the  Act  and  not  by  the 
provisions  applicable  to  the  recovery  of  wages 
under  sect.  174  (2)  and  (3)  of  tJie  Merchant 
Shi})ping  Act,  1894,  wliich  latter  pro\isions 
are  incorporated  in  the  Act  of  1906  for  tho 
purpose  of  faciUtating  seamen  in  making  their 
claims. 

The  lapse  of  twelve  months  during  which 
a  ship  has  not  been  heard  of  (after  which, 
under  sect.  174  of  the  Merchant  Shipping  Act, 
1894,  she  is  deemed  to  have  been  lost  with  all 
hands)  is  not  a  condition  precedent  to  a  claim 
for  compensation  under  the  Workmen's  Com- 
pensation Act. 

Accordingly,  where  by  the  oi-dinary  rules  of 
evidence,  a  seaman  would  be  deemed  to  have 
been  lost  at  sea  with  his  ship,  an  application 
for  compensation  maj'  be  made  notwithstanding 
that  twelve  months  have  not  elapsed  from  the 
time  when  the  ship  was  last  heard  of. 

Maginn  I'.  Carlingford  Lough  Steamship 
Co.,  Lim.,  43  Ir.  L.  T.  R.  124 ;  2  B.  224— C.A. 


(VI.)  COMPENSATION,  INCIDENTS 
AFFECTING. 

(A)  Engllsii  Cases. 

imOAct.SrJied.  I.  19. 

3(i3.  No  Weekly  Payment  to  be  Attached,  and 
No  Set  Off  Allowed  by  Act  Rent  Deducted  from 
Weekly  Payments  with  Workman's  Assent.] — 
A\hon  a  workman  in  receipt  of  coniiiensation  is 
a  tenant  to  his  employer  of  the  house  in 
which  he  resides  at  a  weekly  rent  it  is  not 
necessary  for  the  employer,  \vhen  paying  over 
to  the  workman  his  weekly  compensation,  to 
hand  over  the  full  amount  and  then  receive  back 
the  sum  due  for  rent,  if  the  \\'orkman  consents 
to  the  weekly'  rent  being  deducted  by  his  em- 
ployers. 

Brown  v.  The  South-Eastern  and  Chatham 
R^n.wAY  Co.'s  Managing  Cojimittbk, 
(1910)  3  B.  428— C.A. 
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1906  Act,  Sched.  I.  19. 


3()3a.  Reduction  of  Amount  Payable  from 
Previous  Date — Overpayment — Set-off  against 
Sums  Subsequently  Payable.] — A  A\orkman  was 
injured  in  1908,  and  compensation  was  paid 
to  him  at  the  rate  of  14s.  Id.  a  week  under 
an  agreement  duly  recorded  under  the  Work- 
men's Compensation  Act,  1906.  On  the 
appUcation  by  the  emploj-ers  the  payments  were 
reduced  by  the  Judge  on  July  4,  1910,  to 
10s.  a  week  as  from  February  18,  1910.  The 
employers  having  paid  14.s.  Id.  a  Meek  from 
Februaiy  18,  had  paid  the  workman  £4  lis. 8c?. 
too  much.  They  claimed  to  set  the  over- 
payments off  against  the  10s.  a  \\eek  falling 
due  : — Held,  that  the  previous  overpayments 
could  not  be  set  off  against  the  \\eekly  payments 
faUing  due  after  July  4,  in  consequence  of 
Sched.  I.  19  to  the  Act,  which  provides  that  a 
weekly  payment  "  shall  not  be  capable  of 
being  assigned,  charged  or  attached  .  .  .  nor 
shall  an}'  claim  be  set  off  against  the  same." 

HosEGOOD  &  Sons  v.  Wilson  (1910)  80  L.  J. 
K.B.  519;  [1911]  1  K.B.  30;  103  L.  T. 
616 ;   27  T.  L.  R.  88  ;   4  B.  30— C.A. 


(VIT.)  CONTRACTING  OUT. 


(A)  English  Cases. 


1897  Ad  \ 


sec.  3. 


1906  Act  J 

364.  Scheme  of  Compensation — Expiry  by 
Effluxion  of  Time — Renewal  Scheme  Certified 
by  Registrar.] — A  scheme  of  compensation  was 
certified  in  November,  1898,  by  the  Registrar  of 
Friendly  Societies  under  sect.  3  of  the  Workmen's 
Compensation  Act,  1897,  as  applicable  to  the 
respondents'  workmen,  and  the  applicant,  who 
was  a  workman  in  the  respondents'  emploj'ment, 
agreed  to  come  in  under  the  scheme.  The 
scheme  expired  at  the  end  of  1903,  and  in 
December,  1903,  a  renewal  scheme  was  ceitified 
by  the  Registrar,  and  the  respondents  posted 
up  a  notice  that  workmen  might  eni'ol  under 
the  scheme.  The  course  adopted  at  the 
respondents'  works  was  that  a  month's  notice 
should  be  given  if  a  woikman  wished  to  withdraw 
from  the  scheme.  The  applicant  had  not 
given  notice  of  withdrawal,  but  he  did  not 
enrol  under  the  renewal  scheme.  The  respond- 
ents deducted  a  certain  sum  from  his  wages 
as  his  contribution  under  the  renewal  scheme, 
upon  the  ground  that  the  applicant  was  bound 
by  the  renewal  scheme  until  he  gave  notice  that 
he  would  not  be  bound  by  it.  The  applicant 
was  injured  and  applied  for  compensation 
under  the  Act.  The  County  Court  Judge  held 
that  the  applicant  had  contracted  himself  out 
of  the  Act : — Held,  that  the  original  scheme 
having  expired,  the  applicant  was  not  bound 
by  the  renewal  scheme  unless  the  respondents 
proved  that  the  applicant  had  agreed  to  accept 
the  new  scheme. 

Treharne  v.  Ocean  Coal  Co.,  Lim., 
(190r.)  21  T.  L.  R.  621  ;  7  M-S.  34— 
C.A. 

365.  Scheme — Different  Employers  and  Work- 
men.]— Sect.     3     of     the     Workmen's      Com- 


pensation Act,  1897,  contemplates  a  scheme 
to  be  entered  into  between  a  definite  employer 
and  his  workmen,  and  not  a  scheme  between 
a  number  of  employers  in  a  district  and  all  the 
workmen  in  that  district. 

Rees  &  Others  v.  Owen  &  Others,  (1907) 
9  M-S.  35— Warrington,  J. 

1906  Act,  sec.  3. 

366.  Scheme  Certified  under  Act  of  1906 
Accepted  by  Workman — Death  of  Workman  due 
to  Accident — Jurisdiction  of  County  Court  Judge 
Ousted.]  —  A  workman  a\ ho  has  agreed  to 
come  under  a  scheme  of  compensation  which 
has  been  certified  by  the  Registrar  of  Friendly 
Societies  as  complying  with  the  conditions 
required  by  sect.  3  (1)  of  the  Workmen's  Com- 
pensation Act,  1906,  is  outside  the  provisions  of 
the  Act  altogether. 

A  tinsmith  employed  in  a  Government 
dockyard  signed  a  contract  by  ^^hich  he  agreed 
to  accept  the  provisions  of  a  duly  certified 
scheme  of  compensation  in  substitution  for 
the  provisions  of  the  Act.  The  scheme  provided 
that  ■\\hen  it  '\as  established  to  the  satisfaction 
of  the  Treasury  that  the  death  of  a  ^\•orkman 
resulted  from  an  injury  ^\ithui  the  provisions 
of  the  Act,  remuneration  according  to  the 
scale  therein  mentioned  should  be  payable  to 
his  dependants.  The  tinsmith  died  from  lead- 
poisoning  and  his  ^^■iclo^^•  claimed  compensation 
from  the  Lords  Commissioners  of  the  Admiralty. 
They  at  first  denied  habihty,  but  upon  the 
hearing  of  an  apphcation  by  her  for  arbitration 
under  the  Act  they  admitted  habihty  to  pay 
compensation  under  the  scheme.  The  County 
Court  Judge  made  an  award  in  favour  of  the 
applicant  for  the  amount  admitted  to  be  due  : — 
Held,  that  the  deceased  had  contracted  himself 
out  of  the  Act,  that  the  liability  of  the  employers 
was  to  be  determined  by  the  scheme  solelj', 
and  that  consequently  the  jurisdiction  of  the 
County  Court  Judge  was  entirely  ousted. 
Horn  v.  Admiralty  Commissioners,  (1910) 

80  L.   J.    K.B.    278;    [1911]    1    K.B.    24; 

103  L.  T.  614  ;  27  T.  L.  R.  84  ;  4  B.  1— C.A. 

367.  Agreement  Subsequent  to  Injury — Penal 
Clause.] — A  memorandum  of  agreement  between 
an  injured  workman  and  his  emplo3'ers,  the 
effect  of  which  is  that,  if  the  workman  does 
not  choose  to  submit  himself  to  a  medical 
referee  on  anj'  question  subsequently  arising  as 
to  his  condition  or  fitness  for  employment  unless 
decided  by  agreement  between  the  parties  any 
further  compensation  in  respect  of  the  said 
accident  should  "  thereupon  cease  and  determine 
and  that  this  agreement  shall  no  longer  be 
binding "  upon  the  employers,  cannot  be  re- 
corded, because  the  penal  clause  amounts  to 
a  contracting  out  of  the  Workmen's  Com- 
pensation Act,  1906,  contrary  to  the  provisions 
of  sect.  3(1)  thereof. 

British  and  South  American  Steam  Navi- 
gation Co.,  Lim.,  v.  Neil,  (1910)  3  B.  413— 
C.A. 

368.  Contracting  Out— How  Proved— Contract 
in  Writing.] — A  contract  whereby  a  workman 
agrees  to  accept  compensation  under  the  pro- 
vTsions  of  a  scheme  certified  by  the  Registrar  of 
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Friendly  Societies  in  substitution  for  the  com- 
pensation payable  under  the  provisions  of  the 
Workmen's  Compensation  Act,  190G,  need  not 
be  reduced  to  writing. 

If  from  the  acts  of  a  workman,  such  as  filling 
up  a  form  and  paying  certain  insurance  pre- 
miums, his  intention  to  accept  the  benefits  of  a 
scheme  in  lieu  of  those  under  the  Act  can  be 
inferred,  then !  there  is  'sufficient  evidence  of 
contracting  out  of  the  Act. 

Berry  v.  The  Canteen  &  Mess  Co-opera- 
tive Society,  Lim.,  (1910)  3  B.  449— C.A. 

1906  Act,  sees.  3,  15,  16. 

369.  Scheme  Certified  under  Act  of  1897— 
Rules  Forming  Part  of  Scheme  not  Certified — No 
Recertification  under  Act  of  1906— Claim  under 
Act  of  1906.] — A  contracting-out  scheme 
provided  that  a  fund  thereby  constituted  for 
the  compensation  of  the  servants  of  a  railway 
company  should  be  managed  by  a  committee 
nominated  by  the  scheme  in  accordance  with 
rules  (not  inconsistent  with  the  terms  of  the 
scheme)  to  be  from  time  to  time  framed  by  the 
committee.  Rules  were  framed  which  contained 
a  contract  by  the  workmen  to  forgo  all  claims 
upon  the  company  under  the  Workmen's 
Compensation  Act,  1897,  and  certain  other 
provisions  which  were  inconsistent  with  the 
scheme,  and  also  a  form  of  application  for 
membership  upon  the  terms  of  the  scheme 
certified  by  the  Registrar  of  Friendly  Societies 
and  the  rules.  The  scheme  was  certified  under 
sect.  3  of  the  Act  of  1897  for  five  years  expiring 
on  December  31,  1908,  but  had  not  been  re- 
certified under  sect.  15  of  the  Act  of  1906,  and 
consequently  the  certificate  became  revoked 
at  the  expiration  of  six  months  from  tlie  com- 
mencement of  that  Act,  which  came  into  force 
on  July  1,  1907.  The  rules  had  never  been 
certified.  A  workman  who  had  signed  the 
form  of  application  in  February,  1906,  met 
with  an  accident  in  November,  1907,  and 
claimed  compensation  under  the  Act  of  1906. 
The  company  objected  that  the  jurisdiction 
of  the  Court  was  ousted  by  tlie  scheme.  The 
County  Court  Judge  overruled  the  objection  : — 
Held,  that  the  apphcant  by  agreeing  to  accept 
the  scheme  and  rules  had  not  deprived  him- 
self of  his  right  to  claim  compensation 
under  the  Act  of  1906,  which  alone  ap- 
plied, and  that  the  scheme  would  not  have 
been  good  even  under  the  Act  of  1897,  inas- 
much as  the  rules  wliich  contained  the  most 
essential  parts  of  the  scheme  had  not  been 
certified. 

Moss  V.  Great  Eastern  Railway,  78 
L.  J.  K.B.  1048;  [1909]  2  K.B.  274;  100 
L.  T.  747 ;  25  T.  L.  R.  460  ;  2  B.  168— 
C.A. 

See  also 
Alternative  Remedies,  No.  58. 

(B)  Scottish  Case. 

1906  Act,  sees.  3  (1),  15. 

370.  Scheme  Certified  under  Act  of  1897— 
Workman  Enters  Employment  Subsequent  to 
Commencement  of  Act  of  1906— Accident  Prior 
to  Recertification  of  Scheme  under  Act  of 
1906.] — A    workman    entered    employment    on 


August  9,  1907.  He  agreed  to  accept  a 
scale  of  compensation  pi'ovided  by  a  scheme 
certified  under  the  Workmen's  Compensation 
Act,  1897,  by  certificate  expiring  on  December 
31,  1908.  On  August  15,  1907,  before  the 
scheme  had  been  recertified  under  sect.  15  of 
the  Act  of  1906,  the  workman  was  injured  by 
an  accident  arising  out  of  and  in  the  course  of  his 
employment : — Held,  that  the  workman  was 
not  excluded  by  having  agreed  to  accept  the 
provisions  of  the  scheme  from  claiming  com- 
pensation under  the  Act  of  1906. 
Wallace  v.  Hawthorne,  Leslie  &  Co.,  Lim., 

(1908)  45  Sc.  L.  R.  547  ;   [1908]  S.  C.  713  ; 

15  S.  L.  T.  977  ;   1  B.  249— Ct.  of  Sess, 


(VIII.)  DEPENDANTS. 

(A)  English  Cases. 

1897  Act,  sec.  7  (2). 
1906  Act,  sec.  13. 

371.  "Wholly  or  in  Part  Dependent"— 
Ordinary  Necessaries  of  Life — Class  and  Position 
of  Life.] — "  Dependants  "  within  the  meaning 
of  sect.  7,  sub-sect.  2  of  the  Workmen's  Com- 
pensation Act,  1897,  must  have  been  wholly  or 
in  part  dependent  upon  the  earnings  of  the 
workman  for  the  ordinary  necessaries  of  life, 
having  regard  to  the  class  and  position  of  life 
of  the  parties.  Merely  deriving  benefit  from 
the  earnings  of  the  deceased  is  not  sufficient. 

The  question  whether  the  appUcants  in  any 
case  were  dependants  in  this  sense  is  a  question 
of  fact  to  be  decided  by  the  arbitrator. 

An  appeal  can  only  be  allowed  where  the 
Court  is  satisfied  that  there  was  no  evidence  to 
support  the  finding  of  the  County  Court  Judge. 
If  there  was  evidence  on  which  the  County 
Court  Judge  could  find  as  he  did,  he  did  not 
misdirect  himself,  and  his  finding  is  conclusive. 

Simmons  v.  White  Bros.,  68  L.  J.  Q.B.  507  ; 
[1899]  1  Q.B.  1005;  47W.R.513;  SOL.  T. 
344;   15  T.  L.  R.  263  ;   1  M-S.  89— C.A. 

372.  "  Wholly  or  in  Part  Dependent  " — Claim 
by  Father — Dependency  on  Son's  Earnings,] — 
The  question  whether  the  members  of  a  work- 
man's family  who  has  been  killed  by  an  accident 
within  the  Workmen's  Compensation  Act,  1897, 
were  "  wholly  or  in  part  dependent  "  upon  the 
workman's  earnings  at  the  time  of  his  death 
is  one  of  evidence  for  the  arbitrator,  whoso 
award  will  not  be  disturbed  in  respect  of  amount, 
if  the  Court  is  satisfied  that  there  was  such 
evidence.  The  actual  income  of  the  person 
killed  and  the  actual  expenditure  of  the  family 
are  the  basis  for  decision  in  each  case,  and  no 
general  standard  can  be  appUed. 

The  respondent's  son,  who  was  killed  by  an 
accident,  had  been  earning  at  the  time  of 
his  death  85.  a  week  on  an  average  of  115  weeks. 
His  earnings  went  into  the  family  fund,  which 
was  administered  for  the  common  benefit.  The 
County  Court  Judge,  whose  decision  was 
affirmed  by  the  C.A.,  found  that  the  father 
was  partly  dependent  upon  the  son's  earnings, 
and  made  an  award  in  his  favour. 

Per  Lord  Shand  (approving  Simmons  v.  White 
Bros.,  No.   371  supra):    "Dependent"  in  the 
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Act  means  dej)endent  for  the  ordinary  neces- 
saries  of   life,   or  for   maintenance   of   himself 
and  his  family  by  a  person  in  that  class  and 
position  in  life.     The  mere  fact  that  the  father 
receives  and  spends  the  money  is  not,  without 
regard  to  such  position,  sufficient  to  establish 
a  claim  under  the  Act. 
Main  Colliery  Co.  v.  Da  vies,  69  L.  J.  Q.B. 
755;    [1900]  A.C.    358;    65   J.  P.  20;    83 
L.  T.  83  ;    16  T.   L.   R.  460  ;    2  M-8.   108 
— H.L.  (E.). 

373.  Evidence  of  Dependency — Standard  of 
Living  in  the  District.]  —  The  applicant  for 
comjjensation  under  the  Workmen's  Com- 
pensation Act,  1897,  was  the  father  of  a  workman 
who  had  met  with  a  fatal  accident  in  the 
course  of  his  employment.  The  deceased  was 
twenty  years  of  age  and  was  earning  wages, 
which  he  paid  into  the  common  family  fund. 
The  County  Court  Judge  took  into  consideration 
his  own  knowledge  of  the  district  in  which  the 
family  lived,  and  of  what  such  a  family  would 
require  for  their  maintenance,  and  he  found  that 
the  family  fund,  excluding  the  earnings  of  the 
deceased  son,  was  sufficient  to  meet  the  require- 
ments of  the  family  :  and  he  therefore  found 
against  the  applicant : — Held,  that  the  County 
Court  Judge  was  not  entitled  to  take  into 
consideration  the  standard  of  living  in  the 
neighbourhood. 

Fbeisch  v.  Underwood,  (1903)  19  T.  L.  R. 
416;    5  M-S.  119— C.A. 

374.  Wholly  Dependent — Profit  on  Payment 
by  Lodger,] — In  proceedings  for  compensation 
the  applicant  was  the  only  daughter  of  a 
deceased  workman,  a  very  old  man,  with 
whom  she  lived.  The  deceased  up  to  the  time 
of  his  death  was  the  tenant  of  the  house  and 
owned  the  furniture  in  it.  His  wages  amounting 
to  18s.  a  week  were  given  to  the  applicant.  A 
lodger  who  resided  in  the  house  paid  16s.  a 
week  : — Held,  that,  the  lodger  being  the  lodger 
of  the  father,  because  he  was  tenant  of  the 
house  and  the  furniture  belonged  to  him,  the 
County  Court  Judge  was  justified  in  finding 
that  the  applicant  was  wholly  dependent  upon 
the  earnings  of  the  deceased  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897. 

Marsh  v.  Boden,  (1905)  7  M-S.  110— C.A. 

375.  Claim  by  Father — Father  in  Workhouse.] 
—The  meaning  of  the  words  "  dependent  upon 
the  earnings  of  the  workman  at  the  time  of  his 
death,"  in  sect.  7,  sub-sect.  2  of  the  Workmen's 
Compensation  Act,  1897,  is  confined  to  actual 
dependence  in  fact  upon  the  earnings  of  the 
workman.  Consequently,  the  father  of  a  work- 
man who  at  the  time  of  the  death  of  the  work- 
man was  being  maintained  in  a  workhouse,  at 
the  sole  expense  of  guardians  of  the  poor,  is 
not  within  the  meaning  of  the  words. 

Rees  v.  Penhikyber  Navigation  Colliery 
Co.,  72  L.  J.  K.B.  85  ;  [1903]  1  K.B.  259  ; 
67  J.  P.  231  ;  51  W.  R.  247  ;  87  L.  T.  661  ; 
19  T.  L.  R.  113  ;  5  M-S.  117— C.A. 

376.  Claim  by  Father — "Wholly  or  in  Part 
Dependent  " — Dependency  on  Child's  Earnings — 
Standard  of  Living.] — The  plaintiff  claimed 
compensation,  under  the  Workmen's  Compensa- 


tion Act,  1897,  as  being  in  part  dependent  upon 
the  earnings  of  his  dcceasecl  son,  who  was  killed 
by  accident  in  the  employment  of  the  defen- 
dants. The  County  Court  Judge  held  that  the 
plaintiff  was  not  dependent  on  the  earnings  of 
his  son,  and  was  not  entitled  to  compensation 
because  he  was  able  to  maintain  himself  and 
his  family  in  his  position  of  life  without  the 
assistance  of  the  earnings  of  his  son  : — Held 
(allowing  the  appeal),  that  this  fact  did  not  de- 
bar the  plaintiff  from  compensation  as  being 
partially  "  dependent "  upon  the  earnings  of 
the  deceased  at  the  time  of  his  death. 

HowELLS  V.  Vivian  &  Sons,  (1901)  50  W.  R. 
163  ;  85  L.  T.  529  ;  18  T.  L.  R.  36  ;  4  M-S. 
106— C.A. 


377.  Widow— Wife  Left  by  Husband  and 
Not  Maintained  by  Him.] — In  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897, 
it  appeared  that  the  applicant,  the  widow  of 
the  injured  workman,  had  been  married  to  him 
for  many  years,  and  had  been  maintained  by 
him  up  to  a  date  about  four  months  before  his 
death.  He  was  then  out  of  work,  and  he  left 
her,  apparently  to  find  work,  and  never  after- 
wards contributed  anything  to  her  maintenance. 
During  the  time  that  he  was  away  she  obtained 
casual  work  when  she  could,  and  received  help 
from  her  friends.  She  said  in  her  evidence 
that  she  expected  him  back  every  day  to 
provide  a  home.  He  obtained  employment 
three  weeks  before  his  death  : — Held,  that  the 
County  Court  Judge  was  justified  in  holding 
that  the  applicant  was  dependent  upon  the 
earnings  of  the  deceased  at  the  time  of  his 
death. 

COULTHARD  V.    CONSETT  IrON  Co.,  75  L.  J. 

K.B.  60  ;  [1905]  2  K.B.  869  ;  54  W.  R. 
139 ;  93  L.  T.  756  ;  22  T.  L.  R.  25  ;  8  M-S. 

87— C.A. 


378.  Child  en  Ventre  sa  Mere.] — The  rule  in 
Villar  V.  Gilbei/  (76  L.  J.  Ch.  339;  [1907] 
A.C.  139)  that  a  child  '3?;.  ventre  sa  mere 
shall  be  deemed  to  have  been  born,  where  it 
is  for  its  benefit  that  it  should  be  born,  applies 
in  the  case  of  a  posthumous  child,  and  conse- 
quently such  child  is  a  dependant  within  the 
Act. 

Save  on  the  above  point  this  case  has  been 

overruled  by  New  Monckton  Collieries,  Lim. 

v.  Keeling  (No.  386  infra). 
Williams  v.  Ocean  Coal  Co.,  76  L.  J.  K.B. 

1073  ;    [1907]  2  K.B.  422  ;    97  L.  T.  150  ; 

23  T.  L.  R.  584  ;    51  Sol.  Jo.  551  ;    9  M-S. 

44— C.A. 

1897  Act,  sec.  7  (2),  Sched.  I.  1  [a)  (i). 
1906  Act,  sec.  13,  Sched.  I.  1  (a)  (i). 

379.  "  Wholly  or  in  Part  Dependent  "— 
Property  Possessed  by  Workman  Passing  to 
Dependant  on  his  Death.] — A  dependant  of 
a  workman  is  none  the  less  "  wholly  dependent 
upon  his  earnings  at  the  time  of  his  death  " 
within  the  meaning  of  the  First  Schedule,  clause 
(1)  (a)  (i)  of  the  Workmen's  Compensation  Act, 
1897,  because  upon  the  death  of  the  workman 
his    small    personal    estate,    the    result    of    his 
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ftavlngs,  which  produced  no  income  during  his 
Hfe,  passes  to  the  dependant. 

Pkyce  v.  Penrikyber  Navigation  Colliery 

Co.,  LiM.,  71  L.  J.  K.B.  192  ;   [1902]  1  K.B. 

221  ;  66  J.  P.  198  ;  50  W.  R.  197  ;  85  L.  T. 

477  ;  18  T.  L.  R.  54  ;  4  M-S.  115— C.  A. 


380.  Independent  Rights  of  Dependants — 
Workman  Returning  to  Work — Subsequent  Death 
Resulting  from  Accident — Abandonment  of  Right.] 

— The    right    of    dependants    to    compensation 
under  the  Workmen's  Compensation  Act,  1897, 
where  death    ultimately  results    from    the    in- 
jury,   is    a    separate    and    independent    riglit 
and  cannot  be  released  by  the  workman ;    but, 
semble,  in  case  of  redemption  of  future  weekly 
payments    by    the    employer    under    Sched.  I. 
clause    13,    the    amount    so    paid    by    way    of 
redemption  would  properly  be  deducted  from 
the   maximum  sum  payable  to  dependants  if 
death  afterwards  resulted  from  the  injury. 
Williams  v.   Vatjxhall  Colliery   Co.,   76 
L.  J.  K.B.  854;    [1907]  2  K.B.  433;    97 
L.  T.  559  ;    23  T.  L.  R.  591  ;    51  Sol.  Jo. 
552  ;    9  M-S.  120— C.A. 


381.  Claim  for  Compensation  by  Sole  Dependant 
—Death  before  Request  for  Arbitration — Right 
of  Administratrix  to  Claim — "  Actio  personaUs 
moritur  cum  persona"  —  Non-application  of 
Maxim.] — If  a  notice  of  claim  under  the  Work- 
men's Compensation  Act,  1897,  has  been  given 
by  a  "sole  dependant,"  who  dies  before  a  request 
for  arbitration  is  made  or  other  proceedings  are 
taken,  the  right  to  claim  survives  to  such 
dependant's  legal  personal  representative,  and 
the  maxim  "  Actio  personalis  moritur  cum  per- 
sona "  does  not  apply. 

0' Donovan  and  Cameron  Sioan  <k  Co.,  In  re 
(Irish  Case  overruled  by  United  Collieries,  Lim. 
V.  Simpson),  distinguished. 
Darlington  v.  Roscoe  &  Sons,  76  L.  J.  K.B. 

371  ;    [1907]  1  K.B.  219  ;    96  L.  T.   179  ; 

23  T.  L.  R.  167  ;   51  Sol.  Jo.  130  ;   9  IVI-S.  1 

—C.A. 


1897  Act,  Sched.  I.  4-6. 
1906  Act,  Sched.  I.  5,  8. 

382.   Allotment    of    Compensation — Powers    of 
Arbitrator  —  Power    to    Exclude    Dependant.]  — 

When  compensation  is  awarded  under  the 
Workmen's  Compensation  Act,  1897,  to  the 
dependants  of  a  deceased  workman,  the  arbi- 
trator has  no  power  to  make  an  award  in  such 
a  way  as  to  exclude  from  a  share  of  the  com- 
pensation money  any  person  who  is  not  sui  juris 
and  who  has  not  agreed  to  forego  his  or  her 
share  of  such  compensation.  Therefore  the 
arbitrator  has  no  power  to  direct  payment 
of  the  compensation  money  to  trustees  to  be 
invested  or  otherwise  applied  by  such  trustees 
for  the  benefit  of  the  widow  and  other  depend- 
ants or  any  one  or  more  of  them  to  the  exclusion 
of  any  other  or  others,  as  regards  principal  and 
interest,  in  such  a  manner  as  such  trustees 
may  from  time  to  time  deem  expedient. 

Manchester   v.    Carlton    Iron    Co.,    Lim., 

( 1904)  68  J.  P.  209  ;  52  W.  R.  291  ;  89  L.  T. 

730  ;    20  T.  L.  R.  155  ;   6  M-S.  135— C.A. 


1906  Act,  sec.  13. 


383.  Posthumous  Illegitimate  Child.]  —  The 
posthumous  illegitimate  child  of  a  workman 
accidentally  killed  in  the  course  of  his  employ- 
ment is  entitled  to  compensation  as  a  "  depen- 
dant "  within  the  meaning  of  the  Workmen's 
Compensation  Act,   1906. 

Decision  of  C.A.  (78  L.  J.  K.B.  150  ;  [1909] 
1  K.B.  178  ;  100  L.  T.  104  ;  25  T.  L.  R.  106  ; 
53  Sol.  Jo.  117  ;   2  B.  301)  affirmed. 

Orrell  Colliery  Co.,  Lim.  v.  Schofield,  78 
L.  J.  K.B.  677;  [19091  A.C.  433;  100 
L.  T.  786  ;  25  T.  L.  R.  569  ;  53  Sol.  Jo. 
518  ;   2  B.  294— H.L.  (E.). 


384.  Illegitimate  Child— Claim  by  Husband 
and  Mother.] — A  man  married  the  mother  of  an 
illegitimate  son,  not  being  himself  the  putative 
father.  The  three  lived  together,  the  son 
paying  the  whole  of  his  wages  into  the  common 
family  fund.  The  son  having  met  with  an 
accident  resulting  in  his  death,  the  husband 
and  mother  claimed  compensation  as  depen- 
dants : — Held,  (1)  that  the  husband  was  not 
within  the  class  of  dependants  defined  by 
sect.  13  of  the  Workmen's  Compensation  Act, 
1906,  and  (2)  the  second  point  decided  m  this 
case  was  overruled  by  Hodgson  v.  Owners  of 
West  Stanley  Colliery  (No.  389  infra). 

McLean  &  Wife  v.  Moss  Bay  Iron  & 
Steel  Co.,  78  L.  J.  K.B.  849;  [1909] 
2  K.B.  521  ;  100  L.  T.  871  ;  25  T.  L.  R. 
633  ;    2  B.  282— C.A. 


385.  Partial  Dependency — Question  of  Pact.] — 
The  question  ^\hether  or  not  the  members  of 
the  family  of  a  deceased  workman  are  partially 
dependent  upon  the  earnings  of  the  deceased  is 
a  question  of  fact. 

A  A\orkman,  who  was  drowned  at  sea  while 
acting  as  a  sailor,  had  regularly  sent  contri- 
butions to  his  parents  from  his  earnings  at  all 
his  previous  places  of  emploj'ment.  Im- 
mediately prior  to  the  voyage  upon  which  he 
met  his  death,  the  deceased  had  worked  for  his 
father,  who  was  a  decorator,  and  had  con- 
tributed 185.  a  week  to  his  mother  out  of  his 
earnings.  The  County  Court  Judge  found  that 
the  family  of  the  deceased  were  partially 
dependent  on  his  earnings,  and  awarded  com- 
pensation : — Held,  that  there  was  evidence  to 
support  such  findings. 

Turner  and  others  v.  Miller  &  Richards, 
(1910)  3  B.  305— C.A. 


386.  Wife  Separated  from  Husband  —  Not 
Supported  by  Him.] — The  applicant  for  com- 
pensation was  married  to  a  colher  in  1881.  She 
left  him  in  1888  and  lived  with  her  parents,  with 
w  hom  her  children  remained  until  they  grew'  up. 
She  kept  herself  in  various  capacities  and  never 
received  an\-thing  for  her  support  from  her 
husband,  w ho  in  1910  met  with  a  fatal  accident : 
— Held,  that  she  w as  neither  wholly  nor  partially 
dependent  upon  her  husband  and  was  not  en- 
titled to  compensation. 

Decision  of  the  C.A.  (80  L.  J.  K.B.  539  ;  [1911] 
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1  K.B.  250  ;  103  L.  T.  622  ;    27  T.  L.  R.  90  ;    4 
B.  49)  reversed. 
New  Monckton  Collieries,  Lim.  v.  Keeling, 

(1911)  80  L.  J.  K.B.  1205  ;  [1911]  A.C.  648  ; 

105  L.  T.  337  ;  27  T.  L.  R.  551  ;  55  Sol.  Jo. 

687  ;   4  B.  332— H.L. 

387.  Dependency  —  Infant  Children.]  —  Tlic 
rule  that  there  is  no  legal  presumption  of  de- 
pendency applies  to  the  case  of  infant  children. 

Briggs  v.  Mitchell  (No.  402  infra)  approved. 
Lee    v.    Owner    of    the    Ship    "  Bessie." 

(1911),  [1912]  1  K.B.  83  ;  105  L.  T.  659— 

C.A. 

388.  Partially  Dependent — Question  of  Fact — 
Workman  Ceasing  to  send  Money  Home.] — 
A  Morkman,  who  ^^■as  dro^^ned  at  sea  in  August, 
1909,  had  been  accustomed  while  employed  as 
a  fisherman  in  previous  years  to  remit  consider- 
able sums  of  money  to  his  parents  as  contri- 
butions to  the  family  fund.  The  last  of  such 
payments  had  been  made  early  in  the  year  1909. 
In  the  summer  of  that  year  he  \\  as  employed  upon 
two  voyages  of  a  month  each,  with  an  interval 
between  them.  He  received  on  each  voyage 
£2  5s.  and  his  keep.  No  part  of  these  sums  was 
sent  home  by  the  deceased,  mIio  \\as  drowTied 
during  the  latter  of  the  two  voyages.  The 
father  of  the  deceased  claimed  compensation 
as  a  dependant : — Held,  that  there  w  as  evidence 
justifying  the  County  Court  Judge  in  finding  that 
the  father  was  a  partial  dependant. 

Robertson  v.   Hall  Brothers  Steamship 
Co.,  (1910)  3  B.  368— C.A. 

1906  Ad,  sec.  13,  Sched.  I.  1  {a)  (i)  (ii)  (iii). 

389.  Husband  and  Sons  Killed — Wages  of 
Children — Common  Family  Fund — Whole  or 
Partial  Dependency  on  Husband.]  —  Where 
several  members  of  a  family,  each  of  whom 
contributes  to  the  maintenance  of  the  household, 
are  killed  in  the  same  accident,  the  family 
is  partly  dependent  upon  the  earnings  of  each, 
and  compensation  is  payable  in  respect  of  each. 

Decision  of  C.A.  (sub  nom.  Ihtdson  v.  etc., 
78  L.  J.  K.B.  1000;  sub  nom.  Hodqson  v.  etc., 
101  L.  T.  434  ;  25  T.  L.  R.  758  ;  53  Sol.  Jo.  732  ; 
2  B.  275)  reversed. 

Senior  v.  Fountains  A-  Burnley  (1907)  and 
McLean  v.  Moss  Bay  Iron  cfc  Steel  Co.  (1909) 
overruled. 

There    is    no    warrant    in    the    Workmen's 

Compensation    Act,     1906,     for    refusing     the 

maximum  amount  of  compensation  in  cases  of 

partial  dependency. 

Hodgson     v.     West     Stanley     Colliery 

(Owners),  79  L.  J.  K.B.  356  ;  [1910]  A.C. 

229 ;  26  T.  L.  R.  333  :   54   Sol.    Jo.   403  ; 

102   L.    T.    194;    3  B.  260;  47  Sc.  L.  R. 

881— H.L.  (E.). 

See  also 
Jurisdiction,  No.  439. 


(B)  Scottish  Cases. 

1897  Act,  sec.  7  (2)  [h). 
1906  Act,  sec.  13. 

390.  Joint  Action  by  Father  and  Mother  of 
Deceased  Workman.] — The  father  and  mother 
of  a  deceased  workman  jointly  sued  his  employers 


under  the  Workmen's  Compensation  Act,  1897, 
for  compensation  in  respect  of  his  cieath  : — 
Held,  tliat  the  father  alone  was  the  proper 
person  to  sue. 

Barrett  &  Another  v.  North  British 
Railway  Co.,  (1899)  36  Sc.  L.  R.  874; 
1  F.  1139  ;  7  S.  L.  T.  88— Ct.  of  Sess. 

391.  Able-bodied  Daughter  Keeping  House  for 
her  Father  in  Return  for  Board,  Lodging  and 
Clothing.] — In  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897,  in  which  the 
daughter  of  a  workman,  who  had  been  killed  in 
the  course  of  his  emploj^ment,  claimed  com- 
pensation from  the  employers,  it  was  proved 
that  the  father  of  the  claimant  was  accidentalh' 
killed  in  August,  1904,  while  in  the  employment 
of  the  respondents  ;  that  at  the  date  of  her 
father's  death  the  claimant  was  about  twenty- 
five,  r.nd  in  good  health  ;  that  for  some  time 
prior  to  November,  1899,  she  had  been  employed 
in  a  steam  laundry,  earning  9s.  per  week,  and 
lived  witli  her  father  and  mother ;  that  after 
her  mother's  death  in  November,  1899,  she 
ceased  going  to  the  laundry  and  remained  at 
home  kee^aing  house  for  her  father ;  that  she 
received  no  money  wages,  but  had  board  and 
lodging  and  clothing  free : — Held,  that  the 
claimant  at  the  date  of  her  father's  death  was 
a  dependant. 

MoYES  V.  W^iLLiAM  Dixon,  Lim.,  (1905)  42  Sc. 
L.  R.  319  ;  7  F.  386  ;  12  S.  L.  T.  658— 
Ct.  of  Sess. 

392.  Person  in  Part  Dependent — Father  and 
Son— Son  Contributing  to  Household  Expendi- 
ture.]— A  mason's  labourer  aged  63  years,  who 
earned  a  wage  of  £1  2s.  M.  per  week,  claimed 
compensation  under  the  Workmen's  Compen- 
sation Act,  1897,  for  the  death  of  his  last 
surviving  son  and  child,  which  occurred  under 
circumstances  to  which  the  Act  applied,  on 
the  ground  that  he  was  wholly  or  in  part 
dependent  upon  the  earnings  of  the  deceased 
at  the  date  of  his  death.  The  deceased  had 
lived  in  family  with  the  claimant,  a  sister  of 
the  claimant  who  acted  as  housekeeper  to  the 
family,  and  a  crippled  brother  of  the  claimant 
who  was  unable  to  earn  anything,  but  towards 
whose  support  the  other  brothers  and  sisters  of 
the  claimant  contributed.  The  deceased  had 
contributed  a  large  part  of  his  wages  when  in 
work  towards  the  family  exj^enses,  and  had 
paid  the  rent  of  the  current  year.  In  conse- 
cjucnce  of  the  death  of  the  deceased  the  claimant 
was  unable  any  longer  to  keep  up  a  house  of 
his  own,  and  had  been  obliged  to  occupy  a 
room  in  the  house  of  a  married  sister : — Held, 
that  the  claimant  was  at  the  date  of  his  son's 
death  in  part  dependent  upon  the  earnings 
of  the  deceased. 

Legget  &  Sons  v.  Burke,  (1902)  39  Sc.  L.  R. 
448;  4  F.  693;  9  S.  L.  T.  518- Ct.  of 
Sess. 

393.  "Wholly  or  in  Part  Dependent  "—Father 
Earning  Eaual  Wages  with  Son  but  Receiving 
Allowance  from  Latter.]  —  A  father  with  no 
dependants  earned  an  average  wage  of  £1  4s.  1  Id. 
per  week,  in  spite  of  his  suffering  from  bronchitis 
and  rheumatism,  which  sometimes  prevented 
him  from   working.     He  was  in   the  habit  of 
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jocciving  payments  from  a  son  amounting  on 
an  average  to  10s.  per  week.  The  son's  average 
weekly  wage  was  £1  45.  Id.,  but  he  practised 
a  systematic  course  of  betting  which  brought 
him  a  substantial  profit.  The  son  was  acci- 
dentally killed  : — Held,  that  the  father  was  not 
"  in  part  dependent "  upon  the  deceased's 
earnings  at  the  time  of  his  death  witliin  the 
meaning  of  the  Workmen's  Compensation 
Act,  1897. 

Legrjet  &  Sons  v.  Burke  (No.  392  supra) 
distinguished. 

Kelly  v.  Arrol  &  Co..  Lim.,  (1905)  42  Sc. 
L.  R.  695  ;  7  F.  906  ;  13  S.  L.  T.  264— 
Ct.  of  Scss. 

But  see  Main  CoUiery  Co.  v.  Davies  (No. 
372  supra). 

394.  "  Wholly  or  in  Part  Dependent ' ' — Husband 
Living  Apart  from   and  Not  Supporting  Wife.] 

— In  an  arbitration  under  the  Workmeri's  Com- 
pensation Act,  1897,  in  which  the  widow  of  a 
workman  claimed  compensation  from  his 
employers  on  account  of  the  death  of  her 
husband  while  in  the  course  of  his  employment, 
it  was  proved  that  the  husband  had  for  the 
three  years  preceding  his  death  lived  separate 
from  his  wife  and  family,  and  that  his  con- 
tribution towards  their  support  did  not  exceed 
£5  per  annum.  In  addition  to  that  sum  the 
wife's  means  of  livelihood  were  derived  from 
occasional  employment,  together  with  con- 
tributions from  her  relatives  : — Held,  that  the 
wife  was  wholly  dependent  upon  her  husband. 
Cunningham  v.  James  M'Gregor  &  Co., 
(1901)  38  Sc.  L.  n.  574;  3  F.  775;  9  S. 
L.  T.  36— Ct.  of  Sess. 

This  case  should  bo  considered  in  the  light 
of  the  1906  Act  and  the  House  of  Lords  de- 
cision in  New  Monckton  Collieries,  Lim.  v. 
Keeling  (No.  386  supra). 

395.  Widow — Husband  by  Agreement  Living 
Apart     from    and     Not     Supporting.] — In     an 

arbitration  under  the  Workmen's  Compensation 
Act,  1897,  in  which  the  widow  of  a  workman 
claimed  compensation  from  his  employers  on 
account  of  the  death  of  her  husband  while 
in  the  course  of  his  employment,  it  was  proved 
that  the  spouses  had  separated  by  mutual 
consent  six  months  after  their  marriage  in 
October,  1897,  and  thereafter,  till  the  husband's 
death  in  September,  1903,  had  only  had  three 
meetings — all  quite  casual — on  each  of  which 
occasions  the  husband  had  given  his  wife  55.  ; 
that  otherwise  the  husband  had  not  contributed 
to  the  maintenance  of  his  wife  : — Held,  that 
the  widow  at  the  date  of  her  husband's  death 
was  not  wholly  or  in  part  dependent  upon  his 
earnings  within  the  meaning  of  the  Act. 

Turners,  Lim.  v.  Whitefibld,  (1904)  41  So.  L. 
•R.  631  ;  6  F.  822  ;  12  S.  L.  T.  131— Ct.  of 
Sess. 

396.  Widow— " Wholly  or  in  Part  Dependent" 
— Deserted  by  Husband  and  Supported  by 
Mother.] — In  order  to  constitute  total  depen- 
dency of  a  wife  on  the  earnings  of  her  husband 
in  the  sense  of  the  Workmen's  Compensation 
Act,  1897,  it  is  not  essential  that  the  husband 
was  at  tlic  date  of  his  death  supportmg  his  wife. 


The  widow  of  a  workman  claimed  compensa- 
tion from  his  employers  on  account  of  the  death 
of  her  husband  while  in  the  course  of  his  employ- 
ment. It  was  proved  that  in  July,  1901,  the 
husband  deserted  his  wife  and  contributed 
nothing  to  her  support;  that  from  July,  1901, 
to  October,  1903,  the  wife  was  supported  by  her 
mother,  with  the  exception  of  a  fortnight  spent 
in  a  convalescent  home  ;  that  in  October,  1903, 
she  became  housekeeper  to  a  friend  of  the 
family,  and  remained  with  him  until  February, 
1904,  but  after  a  few  weeks  in  his  service  she 
became  ill  with  bi'onchitis  and  pains  in  the 
legs  so  as  to  be  unfit  for  the  proper  discharge 
of  her  duties,  and  received  pecuniary  assistance 
to  a  small  amount  from  her  mother ;  that  in 
February,  1904,  she  returned  to  lier  mother ;  and 
that  she  suffered  from  chronic  bronchitis  and 
varicose  veins  to  an  extent  which  incapacitated 
her  from  any  work  requiring  ordinary  exertion  : 
— Held  (dub.  Lord  Justice-Clerk),  that  the 
claimant  at  the  time  of  her  husband's  death 
was  wholly  dependent  on  his  earnings  within 
the  meaning  of  the  Act. 

Cunningliam  v.  James  M'Gregor  d;  Co.  (No. 
394  sztpra)  followed. 

Turners,  Lim.  v.  WJiitcfield  (No.  395  supra) 
distinguished. 

Sneddon  v.  Robert  Addie  &■  Sons'  Col- 
lieries, Lim.,  (1904)  41  Sc.  L.R,.  826  ;  6  F. 
992  ;    12  S.  L.  T.  229— Ct.  of  Sess. 

Sec  note  to  No.  394  supra. 

397.  "Wholly  or  in  Part  Dependent  "—Mother 
in    Reformatory    at    Time    of    Son's    Death.] — 

In  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  in  which  a  widow,  the 
mother  of  an  only  son  who  had  been  killed  in 
the  course  of  his  employment,  claimed  com- 
pensation from  his  employers,  it  was  proved  that 
for  the  previous  eighteen  years  the  claimant 
had  spent  much  of  her  time  in  prison,  that 
during  the  four  years  preceding  her  son's  death 
she  was  at  liberty  for  only  ten  months,  in  the 
course  of  which  she  occasionally  earned  a  little 
by  out-door  work,  but  was  otherwise  entirely 
dependent  upon  her  son,  who  contributed  five 
or  six  shillings  a  week  to  her  support,  and  that 
at  the  date  of  his  death  she  was  confined  in  an 
inebriate  reformatory  : — Held,  that  the  claimant 
was  not  at  the  date  of  her  son's  death  wholly  or 
in  part  dependent  upon  his  earnings. 

Trainer  v.  Robert  Addie  &  Sons'  Col- 
lieries, Lim.,  (1904)  42  Sc.  L.  R.  85;  7  F. 
115  :    12  S.  L.  T.  460— Ct.  of  Sess. 

But  sec  Main  Colliery  Co.  v.  Davies  (No. 
372  supra). 

398.  "  Wholly  or  Partly  Dependent  "—Husband 
Living  Apart  from  and  Not j[  Supporting  Wife^ 
Foreigner.] — In  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897,  in  which 
the  widow  of  a  workman  claimed  compensation 
from  his  employers  on  account  of  the  death  of 
her  husband  while  in  the  course  of  his  employ- 
ment, it  was  proved  that  the  deceased,  who 
was  a  Pole,  had  resided  in  Scotland  for  nine 
months,  during  which  period  he  had  remitted 
to  his  mfe  in  Poland  £1.  In  addition  to  that 
sum  the  wife's  means  of  livelihood  were  derived 
from  employment  as  an  out-door  worker, 
together  with  contributions  from  her  relatives  ; 
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— Held,  (1)  that  the  wife  was  a  "dependant" 
within  the  meaning  of  the  Act ;  and  (2)  that  she 
was  not  wholly  dependent  upon  her  husband's 
earnings. 

William  Baird  &  Co.,  Lim.  v.  Ravage  (cr 

BiESZTAN),  (1906)  43  Sc.  L.  R.  300;    8  F. 

438  ;   13  S.  L.  T.  812— Ct.  of  Sess. 

399.  Wife  and  Pupil  Child  Living  Apart  from 
and  Not  Supported  by  Husband.] — In  an  arbitra- 
tion under  the  Workmen's  Compensation  Act, 
1897,  in  which  the  widow  of  a  workman 
claimed  compensation  for  herself  and  as  tutor 
of  her  pupil  child,  in  respect  of  the  death  of 
her  husband  while  in  the  course  of  his  employ- 
ment, it  was  proved  that  the  workman  was 
killed  in  June,  1907  ;  the  spouses  were  married 
in  August,  1895 ;  the  wife  left  her  husband  in 
December,  1895 ;  the  child  of  the  marriage 
was  bom  in  Januaiy,  1896  ;  during  the  separa- 
tion the  wife  supported  herself,  the  child  of  the 
marriage,  and  an  illegitimate  child  bom  to  her 
in  January,  1903,  by  working  as  a  weaver, 
with  the  aid  of  occasional  contributions  from 
her  relatives  ;  the  deceased  did  not  contribute 
to  the  support  of  Ms  wife  or  child  : — Held, 
that  neither  the  mother  nor  the  child  was 
wholly  or  in  part  dependent  on  the  earnings  of 
the  deceased  at  the  time  of  his  death  within 
the  meaninff  of  the  Act. 

Turners,  Lim.   v.   Whitefidd  (No.  395  supra) 
followed. 
Lindsay  v.  M-Glashen  &  Son,  Lim.,  (1908) 
45   Sc.  L.  R.  559;    [1908]    S.  C.  762;    15 
S.  L.  T.  1011  ;    1  B.  85— Ct.  of  Sess. 

1906  Act,  sec.  13. 

400.  "  Wholly  "  Dependent— Dependent  in  Fact 
and  Dependent  in  Law.] — In  a  claim  by  a 
widow  for  compensation  for  the  death  of  her 
son  it  was  proved  that  she  had  five  sons  in- 
cluding the  deceased  ;  that  of  these  the  deceased 
alone  was  unmarried  ;  that  for  several  years 
before  her  death  she  had  lived  with  him  and 
been  entirely  supported  by  him ;  that  she 
did  not,  and  could  not,  cam  anything  herself ; 
that  her  other  sons  though  able  and  liable  to 
contribute  to  her  support  had  not  in  fact  done 
so : — Held,  that  the  claimant  was  wholly 
dependent  on  the  deceased  at  the  time  of  his 
death  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906. 

RiNTOUL  V.  Dalmeny  Oil  Co.,  Lim.,  (1908) 
45  Sc.  L.  R.  809  ;  [1908]  S.  C.  1025  ;  16 
S.  L.  T.  212  ;   IB.  340— Ct.  of  Sess. 

401.  Illegitimate  Child — Partial  Dependence — 
Question  of  Fact  or  Law.] — Whether  a  person 
is  a  dependant  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1906,  is  a 
question  of  fact  upon  which^the  arbitrator  is 
final,  "  unless  it  appear  from  the  whole  state- 
ment in  the  case  along  with  the  question  put  to 
us  as  a  question  of  law  that  lus  decision  of  the 
question  in  fact  had  been  determined  by  some 
erroneous  view  of  the  law." 

The  mother  of  an  illegitimate  child  obtained 
in  an  action  of  filiation  andfahment  decree  for 
£6  6s.  annually  for  ten  years  against  the  father. 
He,  by  changing  his  name,  evaded  payment 
for  some  time,  but  finally  the  mother  found  him 
and  arrested  a  sum  of  £2  in  his  employers'  hands. 


She  did  not  proceed  with  a  furthcoming,  but 
the  father  agreed  that  the  money  should  be 
uplifted  for  behoof  of  the  child.  Thereafter 
the  father,  the  money  never  having  been 
uplifted,  died  from  injuries  sustained  in  the 
course  of  his  employment.  No  other  money 
was  contributed  by  the  father  to  the  child's 
support.  The  mother  as  curator  ad  litem 
claimed  compensation  for  the  child  from  his 
father's  employers.  The  arbitrator  found  that 
the  child  "  was  entitled  to  recover  compensation 
as  having  been  partially  dependent  upon  "  his 
father  : — Held,  that  whether  a  claimant  was  a 
"  dependant "  was  a  question  of  fact  upon 
which  the  arbitrator  was  final,  unless  the  case 
disclosed  that  the  decision  of  the  question  of 
fact  had  been  determined  by  an  error  in  law, 
and  that  here  no  such  error  appeared,  it  not 
being  necessary  to  show  that  the  money  had 
been  actually  spent  upon  the  child. 

Main  Colliery  Co.  v.  Daries  (No.  372  su])ra) 
followed. 

BowHiLL  Coal  Co.  (Fife),  Lim.  v.  Neish  & 
Others,  (1908)  46  Sc.  L.  R.  250;  [1909] 
S.  C.  252  ;  [1909]  1  S.  L.  T.  31 ;  2  B.  253— 
Ct.  of  Sess. 

402.  Illegitimate  Child  Living  apart  from 
Mother.]— B.  died  on  July  12,  1910,  as  the 
result  of  an  injury  sustained  by  her  in  the  course 
of  her  employment.  On  IVIay  11,  1910,  she  had 
been  dehvered  of  an  illegitimate  female  child. 
Prior  to  the  birth  an  arrangement  had  been 
made  between  her  and  Mrs.  R.  that  the  latter 
should  take  over  the  child  when  born,  if  a  girl, 
A\  ithout  payment  and  to  be  adopted  as  her  own. 
On  its  birth  the  child  was  given  to  Mrs.  R.,  was 
named  after  her,  and  thereafter  remained  with 
her.  B.  had  stated  that  she  Mould  give  the 
child  a  "  minding  "  every  half  year  ;  she  had 
handed  it  over  to  Mrs.  R.  clothed,  and  had 
given  the  latter  3s.  Gd.,  including  materials  for 
a  shawl  for  the  child.  Apart  from  this,  the 
child  had  been  MhoUy  maintained  by  Mrs.  R. 
and  her  husband  : — Held,  that  the  child  was 
not  a  dependant  of  the  mother. 

Authorities  reviewed,  and  Keeling  v.  New 
Monckto7i\  Collieries,  Lim.  (No.  386  supra),  as 
decided  in  the  C.A.,  disregarded. 

Briggs  v.  Mitchell,  (1911)  48  Sc.  L.  R.  606  ; 
[1911]  S.  C.  705;  [1911]  1  S.  L.  T.  293; 
4  B.  400— Ct.  of  Sess. 

1906  Act,  sec.  1  (1)  (2),  Sched.  II.  8,  14  {h). 
403.  Death  of  Dependant  before  Claim  Made — 
Right  of  Dependant's  Executor.] — Where  a 
workman  has  been  killed  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment, 
and  his  dependant  dies  without  making  a  claim, 
the  dependant's  legal  personal  representative 
is  entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1906. 

Decision  of  Ct.  of  Sess.  (45  Sc.  L.  R.  944; 
[1908]  S.  C.  1215;  16  S.  L.  T.  311;  1  B.  289) 
affirmed  (Lord  Dunedin  dissenting). 

United    Collieries,   Lim.    v.   Simpson    {or 
Hendry).  78  L.  J.  RC.  129  ;    [1909]  A.C. 
383;     101   L.  T.    129;    25  T.  L.   R.   678 
53  Sol.  Jo.  630;    [1909]  ,S.  C.    (H.L.)  19 
46   Sc.  L.  R.  780;    [1909]   2  S.  L.  T.  47 
2B.  308— H.L.  (S,), 
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1906  Act,  Sched.  I.  1  («)  (ii). 

404.  Compensation  —  "  Sum  Reasonable  and 
Proportionate  to  the  Injury  " — Illegitimate  Child 
—  Funeral  Expenses.]  —  In  an  application  for 
compensation  under  the  Workmen's  Compensa- 
tion Act,  190(>,  at  the  instance  (1)  of  a  de- 
ceased workman's  illefj;itimate  pupil  daughter, 
who  at  the  date  of  his  death  was  partially 
dependent  upon  him  under  a  decree  of  afliliation 
and  aliment,  and  (2)  of  his  father,  the  Sheriff- 
Substitute  found,  inter  alia,  that  the  sum 
available  for  compensation  was  £150  ;  that  the 
deceased's  father  was  entitled  to  payment  out 
of  that  sum  of  £5  10s.,  being  the  amount  paid 
by  him  for  the  deceased's  funeral  expenses  ;  and 
that  the  illegitimate  daughter  was  entitled 
to  a  reasonable  sum  proportionate  to  the 
injury  to  her,  which  he  assessed  at  £144  10s. 
At  the  date  of  the  workman's  death  the  capi- 
talised value  of  the  decree  of  aliment  was  £78  : — 
Held,  (1)  that  in  awarding  the  whole  balance 
of  the  sum  available  for  compensation  as 
compensation  to  the  illegitimate  daughter  the 
Sheriff  had  proceeded  on  a  wrong  principle, 
the  Act  not  requiring  the  whole  sum  to  be 
disposed  of,  and  a  remit  made  to  him  to  put  a 
value  on  the  prospective  contributions  which 
the  deceased  would  probably  have  made  had 
he  lived  ;  (2)  that  reasonable  funeral  expenses 
were  a  proper  charge  upon  the  fund  available 
for  compensation. 

GoTJRLAY  V.  Murray,  (1908)  45  Sc.  L.  R.  577  ; 

[1908]  S.  C.  769  ;    15  S.  L.  T.  1029  ;    1  B. 

335— Ct.  of  Sess. 

See  also 
Jurisdiction,  Nos.  472,  473. 


(C)  Irish  Case. 

1897  Act,  sec.  7  (2). 
1906  Act,  sec  13. 

40.").  "Wholly  or  in  Part  Dependent" — Widow 
and  Child  of  Deceased  Workman — Workman  out 
of  Employment — Did  not  Support  Wife.] — ^The 
applicant,  the  widow  of  a  deceased  workinan, 
was  married  July  15,  1904,  at  Glasgow,  both 
she  and  her  husband  being  Scotch  by  domicil. 
She  lived  with  her  husband  in  Glasgow,  and 
was  supported  by  him  till  the  end  of  October, 

1904,  when,  being  out  of  work,  he  went  over  to 
Dublin  to  seek  employment.  He  obtained 
employment  from  the  respondent  on  January  9, 

1905,  and,  on  January  17,  1905,  he  was  acci- 
dentally killed  in  the  course  of  his  employment. 
From  the  time  the  husband  left  Gla.sgow  until 
his  death  he  did  not  contribute  anything  to  the 
support  of  his  wife,  who  went  to  reside  with 
her  father  in  Glasgow,  and  was  supported  by 
him.  A  posthumous  child  was  born  on  April 
15,  1905.  Upon  a  claim  for  compensation 
brought  on  behalf  of  the  widow  and  infant  child, 
the  Recorder  of  Dublin  held  that  the  apphcants 
were  in  part  dependent  on  tlie  earnings  of  the 
workman  at  the  time  of  his  death : — Held 
(Walker,  C,  and  Holmes.  L.J.;  FitzGibbon,  L. J., 
dissentiente),  that  the  applicants  were  wholly 
dependent  upon  the  earnings  of  the  workman 
at  the  time  of  his  death  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897. 

Per  FitzGibbon,  L.J.  :  That  the  Recorder's 
findings  were  that  the  applicants  were  not  wholly 


dependent  upon  the  earnings  of  the  workman  at 
the  time  of  his  death,  and  that  they  were  in  part 
so  dependent ;  and  that  such  findings  could  not 
be  disturbed. 

Queen  v.  Clarke,  [1906]  2  I.  R.  135;  40 
Ir.  L.  T.  R.  19— C. A. 

But  see  now  Keeling  v.  New  Monckton 
Collieries,  Lint.  (No.  386  supra). 


(IX.)    "IN     THE     COURSE    OF     OR 
FOR  THE  PURPOSES  OF  TRADE 

OR  BUSINESS."— >Secs.  4  and  13. 

(A)  English  Cases. 

Note. — The  following  cases  decided  under  the 
Act  of  1897,  as  to  whether  "work  was  merely 
ancillary  or  incidental  to  and  no  part  of  or 
process  in  the  trade  or  business  "  of  the 
undertaker,  are  inserted  in  case  they  may  be 
useful. 


1897  Act] 
1906  Act\ 


sec.  4. 


40().  Subcontract  by  Undertakers — Injury  to 
Workman  in  Employment  of  Contractor  — 
Liabifity  of  Undertakers — Work  merely  Ancillary 
or  Incidental  to  Trade  or  Business  carried  on  by 
Undertakers — Repairing  and  Painting  Station  of 
Railway  Company  by  Contractor.]  —  The  work 
of  building,  repairing,  and  painting  the  stations 
of  a  railway  company  is  "  merely  ancillary  or 
incidental  to  and  is  no  part  of  or  process  in 
the  trade  or  business  carried  on  by"  the  com- 
pany. Therefore,  where  the  railway  company 
enter  into  a  contract  with  a  contractor  for 
the  execution  of  such  work,  and  a  workman 
in  the  employment  of  the  contractor  sustains 
injury  in  the  course  of  executing  the  work, 
sect.  4  of  the  Workmen's  Comjiensation  Act, 
1897,  does  not  apply,  and  the  company  are  not, 
as  undertakers  within  the  Act,  liable  to  pay 
compensation  to  the  workman. 

Pearce  v.  London  &  South-Western 
Railway  Co.,  69  L.  J.  Q.B.  683  ;  [1900] 
2  Q.B.  100  ;  48  W.  R.  599  ;  82  L.  T.  487  ; 
16  T.  L.  R.  336  ;  2  M-S.  47— C.A. 

407.  Putting  Driving-wheel  into  Steam  Engine 
in  Cotton-Spinning  Factory — Work  "  ancillary 
or  incidental  to  and  being  no  part  of  or  process  in 
the  trade  or  business  "  of  Cotton-Spinners.] — The 
owners  of  a  cotton-spinning  factory  entered 
into  a  contract  with  a  firm  of  engineers  to  put 
a  new  driving-wheel  into  an  engine  which  was 
used  in  a  factory.  A  workman  who  was  in 
the  employment  of  the  engineering  firm  received 
injuries  from  which  he  died,  whilst  engaged  in 
executing  the  work : — Held,  that  the  work- 
man's widow  was  not  entitled  to  receive  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  because  the  work  was  merely  ancillary 
or  incidental  to,  and  no  part  of  or  process  in, 
the  trade  or  business  carried  on  by  the  cotton- 
spiiiners,  and  consequently  sect.  4  of  the  Act 
did  not  apply. 

Wrigley  I'.  Bagley  &  Wright,  70  L.  J.  K.B. 
538;  [1901]  1  K.B.  780;  65  J.  P.  372;  49 
W.  R.  472;    84  L.  T.  415;  3  M-S.  61— C.A. 

This  case  went  to  the  House  of  Lords  on 
another  point,  not  material  since  the  Act  of  1909^ 
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408.  Contract  by  Builders  to  Demolish  and 
Rebuild — Sub-contract  for  Demolition  —  Work 
Ancillary  to  and  no  Fart  o£  Business  of 
Builders.] — Builders  having  contracted  to  de- 
molish a  building,  and  to  rebuild  upon  the 
site,  entered  into  a  contract  with  a  house- 
breaker for  the  work  of  demolition.  During 
the  course  of  demolition  injury  resulting  in 
•  death  was  caused  to  a  workman  employed 
by  the  housebreaker.  It  was  the  usual  practice 
of  the  builders  to  enter  into  contracts  for 
pulling  down  and  rebuilding,  but  they  invariably 
sublet  the  work  of  pulhng  down :  —  Held, 
that  the  work  of  demoUtion  was  not  merely 
ancillary  to,  but  was  a  part  of  the  business 
carried  on  by  the  builders,  and  therefore  the 
last  clause  of  sect.  4  of  the  Act  did  not  operate 
to  exempt  them  from  liability  to  pay  compen- 
sation. 

Knight  v.  Cubitt  &  Co.,  71  L.  J.  K.B.  65  ; 

[1902]  1  K.B.  31  ;    66  J.  P.  52  ;    50  W.  R. 

113;    85  L.  T.  526;    18  T.  L.  R.  26  ;    4 

M-S.  42— C.  A. 

400.  Sub-contractor — Work  Ancillary  to  and 
No  Part  of  Business  of  Undertakers — Engineer 
Fixing  Iron  Roof  on  Building  Constructed  by 
Builder.] — In  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897,  in  which  com- 
pensation was  claimed  from  a  builder,  who 
had  contracted  to  construct  a  factory,  in  re- 
spect of  injury  done  to  a  workman  in  the 
employment  of  a  sub-contractor  for  the  fixing 
of  an  iron  roof  in  the  course  of  that  work,  the 
County  Court  Judge  found  that  the  fixing  of 
the  iron  roof  was  no  part  of  the  business  of  the 
builder,  but  that,  taking  into  consideration  the 
character  of  the  business  of  a  builder  as  carried 
on  generally,  the  fixing  of  an  iron  roof  was  a 
part  of  that  business,  and  consequently  the  last 
nlause  of  sect.  4  of  the  Act  did  not  exempt  the 
builder  from  liability  to  pay  compensation  : — 
Held,  that,  having  regard  to  the  finding  of  fact 
that  the  fixing  of  the  roof  was  no  part  of  the 
business  of  the  builder,  the  last  clause  of  sect. 
4  applied,  and  the  builder  was  not  liable  to  pay 
compensation. 

Bush  v.  Hawes,  71  L.  J.  K.B.  68 ;  [1902] 
1  K.B.  216  ;  66  J.  P.  260  ;  50  W.  E.  311  ; 
85  L.  T.  507  ;  4  M-S.  33— C.  A. 

1906  Act,  sec.  4. 

410.  "Work  Undertaken  by  the  Principal" — 
Work  Outside  the  Scope  of  the  Principal's  Trade 
or  Business — Roller  Skating-Rink  Venture  by 
Tradesmen.] — A  person  carrying  on  a  trade 
or  business  is  not  Hable  as  a  principal  under 
the  Workmen's  Compensation  Act,  1906,  if 
he  contracts  with  another  person  to  do  Mork 
not  A\ithin  the  scope  of  such  trade  or  business, 
but  he  is  liable  as  a  principal  if,  doing  ^^ork  for 
himself  within  the  scope  of  his  trade  or  business, 
he  contracts  with  another  person  to  do  part  of 
such  Avork,  the  apphcation  of  the  section  not 
being  confined  to  the  case  where  there  are  two 
contracts — a  head  contract  and  a  sub-contract. 

The  respondents — two  greengrocers  and  the 
keeper  of  a  biUiard  saloon — engaged  in  a  joint 
venture  to  run  a  skating-rink  in  Wales.  They 
purchased  for  the  purpose  an  existing  iron 
structure  at  K.  and  contracted  with  a  contractor 


to  remove  and  erect  the  structure  in  Wales. 
The  appHcant  was  employed  by  the  contractor 
on  this  job,  in  the  course  of  which  he  met  A\ith 
an  accident  and  claimed  compensation  from  the 
respondents  : — Held,  that  the  work  in  which  the 
appUcant  was  injured  was  not  undertaken  in  the 
course  of  or  for  the  purposes  of  the  respondents' 
trade  or  business  and  that  therefore  they  Avere 
not  liable  to  pay  comjiensation. 

Skates  v.  Jones  &  Co.,  (1910)  79  L.  J.  K.B. 
1168  ;  [1910]  2  K.B.  903  ;  103  L.  T.  408  ; 
26  T.  L.  R.  643  ;  3  B.  460— C.A. 

See  also 
Sub-contracting,  No.  781. 


(B)  Scottish  Cases. 
1906  Act,  sec.  4  (1). 

411.  Execution  by  Contractor  of  Work  Under- 
taken by  Principal — "In  the  Course  of  or  for 
the  Purposes  of  his  Trade  or  Business  " — Ship- 
owner —  Cleaning  of  Boilers.]  —  A  shipowner 
contracted  with  W.  for  the  cleaning  of  the 
boilers  in  one  of  his  vessels.  W.  engaged  a 
number  of  boiler-sealers  to  do  the  work,  and 
one  of  them,  S.,  while  so  employed,  was  injured 
by  an  accident.  The  work  of  boiler-scaling  is 
occasionally  performed  by  shipowners  themselves 
through  their  own  employees  without  the 
intervention  of  a  contractor : — Held,  that  the 
work  of  boiler-scaling  was  not  work  undertaken 
by  the  shipowner  in  the  course  of  or  for  the 
purposes  of  his  trade  or  business  in  the  sense 
of  sect.  4  of  the  Workmen's  Compensation 
Act,  1906,  and  that  the  shipowner  was  therefore 
not  liable  to  S.  in  compensation. 

Spieks  v.  Elderslie  Steamship  Co.,  Lim., 
(1909)  46  Sc.  L.  R.  893  ;  [1909]  S.  C.  1259  ; 
[1909]  2  S.  L.  T.  107  ;  2  B.  205— Ct.  of  Sess. 

Note. — The  following  cases  decided  under  the 
Act  of  1897,  as  to  whether  "  work  was  merely 
ancillary  or  incidental  to  and  no  part  of  or 
process  in  the  trade  or  business  "  of  the  under- 
taker, are  inserted  in  case  they  may  be  useful. 

1897  Act,  sec.  4. 

412.  Railway  Company — Collecting  Goods  for 
purpose  of  Forwarding — Servant  of  Carting 
Contractor  Injured.]  —  A  railway  company 
charged  for  the  conveyance  of  certain  goods, 
including  bari'els  of  beer,  a  through  rate 
inclusive  of  all  charges  for  delivery  and 
collection  of  the  goods.  Certain  carting  con- 
tractors had  a  contract  with  the  railway 
company  whereby  they  were  entitled  to  a 
certain  portion  of  the  through  rates  on  goods 
which  were  collected  or  delivered  by  them  and 
which  were  sent  by  the  railway.  Alorrymanin 
the  employment  of  the  contractors  died  from 
injuries  received  while  transferring  a  barrel  of 
beer  from  a  lorry  on  the  railway  platform, 
within  the  railway  company's  goods  station, 
to  a  goods  train,  for  transmission  by  the  railway, 
in  pursuance  of  the  contract  between  the  railway 
company  and  his  employers  : — Held,  that  the 
work  in  which  the  carter  was  engaged  at  the 
time  of  the  accident  was  a  part  of  the  business 
carried  on  by  the  railway  company  within  the 
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meaning  of  the  Workmen's  Compensation 
Act,  1897,  sect.  4,  and  that  compensation  was 
payable  Dy  the  company  in  respect  of  his 
injuries. 

Gkeenhill    v.   Caledonian    Railway    Co., 

(1900)  37  Sc.  L.  R.  524  ;  2  F.  73(i ;  7  H.  L.  T. 

458— Ct.  of  Sess. 

41.'}.  Railway  Company's  Carter  Injured  near 
Factory  while  Collecting  Goods  ior  Convey- 
ance.] —  A  carter  in  the  employment  of  a 
railway  company  was  injured  near  the  entrance 
to  a  factory  while  he  was  engaged  collecting 
goods  from  the  factory  for  conveyance  on  his 
cart  to  the  station  and  thence  by  rail  to  the  sale 
premises  of  the  occupiers  in  other  places.  The 
occupiers  of  the  factory  did  not  do  their  own 
carting  but  contracted  with  the  railway  company 
to  do  it,  and  the  railway  lorries  called  daily  at 
the  factory.  The  rates  paid  to  the  railway 
company  covered  the  collection  of  the  goods  at 
the  factory  in  Glasgow  and  the  delivery  at  the 
warehouse  in  Leeds  or  London  belonging  to  the 
firm,  as  well  as  the  railway  transit.  At  the  time 
of  the  accident  the  carter's  lorry  was  standing 
on  the  opposite  side  of  the  street  from  the  factory 
32J  feet  therefrom,  and  the  carter  carried 
goods  to  it,  but  did  not  enter  the  pend  close  of 
the  factory.  The  accident  occurred  at  the  lorry. 
Under  a  claim  under  the  Workmen's  Compensa- 
tion Act,  1897, — Held,  (1)  that  the  occupiers 
of  the  factory  were  undertakers  of  the  work  on 
which  the  carter  was  employed  ;  (2)  that  the 
cartage  was  part  of  the  business  carried  on  in 
the  factory,  and  was  not  merely  ancillary  or 
incidental  thereto  ;  and  (3)  that  the  accident 
occurred  "  about  "  a  factory — Lord  M'Laren 
dissenting  upon  the  first  point,  and  reserving 
his  opinion  as  to  points  (2)  and  (3). 

Cooper  &  Co.   v.  M'Govern,  (1901)  39  Sc. 

L.  R.  102  ;    4  F.  249  ;    9  S.  L.  T.  245— 

Ct.  of  Sess. 

414.  Part  of  or  Process  in  Trade  or  Business — 
Window-Cleaning.]  —  A  workman,  who  was  a 
window-cleaner  in  the  employment  of  a  window- 
cleaning  company,  was  sent  by  them  to  clean 
the  windows  of  a  tailor's  workshop,  which  was 
admitted  to  be  a  factory  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897. 
While  engaged  in  cleaning  the  windows  he 
fell  and  was  injured.  He  claimed  compensation 
from  the  tailors  as  undertakers  in  the  sense  of 
the  Act : — Held,  that  the  work  of  window- 
cleaning  in  which  the  appellant  was  engaged 
at  the  time  of  the  accident  was  not  a  part  of  or 
process  in  the  trade  or  business  carried  on  by  the 
tailors  in  the  factory,  and  that  they  were  con- 
sequently i^ot  liable  in  compensation  under 
sect.  4  of  the  Act. 

Dempster  v.  Hunter  &  Sons,  (1902)  39  Sc. 
L.  R.  395  ;  4  F.  580  ;  9  S.  L.  T.  450— 
Ct.  of  Sess. 

415.  Carting  by  Contractor  of  Raw  Material 
to  Factory.] — A  carter  in  the  employment  of  a 
carting  contractor  was  injured  within  the  pre- 
cincts of  a  factory  where  he  was  bringing  raw 
material  to  the  factory  for  use  therein.  He  had 
for  some  time  prior  to  the  date  of  the  accident 
been  employed  almost  daily  doing  carting  work 
in  connection  with  the  business  of  the  factory, 


and  his  immediate  employers,  the  carting  con- 
tractors, were  under  contract  to  do  all  the 
carting  required  in  connection  with  the  factory 
business.  The  raw  material  for  use  in  the 
factory  was  brought  to,  and  the  finished 
product  was  taken  away  from,  it  in  carts  : — 
Held,  that  the  work  of  carting  in  which  the 
workman  was  engaged  was  not  merely  ancillary 
or  incidental  to,  but  was  part  of,  the  trade  or 
business  carried  on  in  the  factory. 
Bee  v.  Thomas  Ovens  &  Sons,  (1900)  37  Sc. 

L.  R.  328  ;   2   F.  439  ;  7   S.  L.  T.  362— 

Ct.  of  Sess. 

41(5.  Contractor  Erecting  Signals  on  Railway.] 
— A  railway  company  employed  a  firm  of 
signal-makers  to  erect  signals  on  a  new  siding 
which  they  were  in  the  course  of  constructing 
on  their  own  ground  and  as  part  of  their  existing 
line.  A  workman  in  the  employment  of  the 
signal-maker  was  knocked  down  and  killed  by 
a  passenger  train  while  engaged  in  fitting  the 
signal  wires : — Held,  that  the  deceased  was 
employed  on  a  railway  on  work  of  which  the 
railway  company  were  "  undertakers,"  and 
which  was  an  essential  part  of  their  undertaking, 
and  not  "  merely  ancillary  or  incidental  " 
thereto,  and  accordingly  that  the  railway 
company  were  liable  to  pay  compensation  to 
the  relatives  under  sect.  4  of  the  Workmen's 
Compensation  Act,  1897. 
Burns    v.    North    British    Railway    Co., 

(1900)   37   Sc.    L.  R.   448;    2  F.  629;    7 

S.  L.  T.  408— Ct.  of  Sess. 

417.  Railway — Erection  by  Contractors  of  Wall 
for  Protection  of  Signal  Cabin.] — A  workman 
in  the  employment  of  a  sub-contractor,  who 
had  a  contract  with  a  railway  company  to 
construct  a  stone  and  Ume  wall  to  prevent  the 
soil  from  the  bank  of  a  cutting  falling  down 
and  obstructing  the  access  to  a  signal  cabin 
belonging  to  the  company,  was  knocked  down 
and  killed  by  a  passing  train : — Held  (diss. 
Lord  Young),  that  the  work  on  which  the 
deceased  was  employed  was  not  part  of  the 
business  of  the  railway  company,  but  was 
"  merely  ancillary  or  incidental  thereto," 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  1897. 

Burns  v.  North  British  Railway  Co.  (No.  410 
supra)  distinguished,  commented  on,  and 
doubted. 

Pearce  v.  London  <b  South-Western  Ilailivaij 
(No.  406  sufra)  approved  and  followed. 

Dundee  &  Arbroath  Joint  Railway  v. 
Carlin  [or  Sullivan),  (1901)  38  Sc.  L.  R. 
635  ;   3  F.  843  ;   9  S.  L.  T.  55— Ct.  of  Sess. 

418.  Shipowners  Supplying  Coal  for  Steam 
Vesseb.] — Held,  that  the  supplying  of  coal 
to  a  steam  vessel  was  no  part  of  or  process  in 
the  business  carried  on  by  the  shipowners,  but 
merely  ancillary  or  incidental  thereto. 

Stewart  v.  Dublin  &  Glasgow  Steam 
Packet  Co.,  (1902)  40  Sc.  L.  R.  41  ;  5 
F.  57.— Ct.  of  Sess. 

(C)  Irish  Case. 

Note. — The  follo\ving  case  decided  under 
the   Act  of   1897,   as  to  whether  "  work   was 
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merely  ancillary  or  incidental  to  and  no  part  of 
or  process  in  the  trade  or  business  "  of  the 
undertaker,  is  inserted  in  case  it  may  be 
useful. 

1897  Ad,  sec.  4. 

419.  Erection   of  Coal  Hauling  Machinery  in 
Power    Station    for    Tramway    Company.]  —  A 

company  whose  business  was  running  cars 
for  passenger  traffic  through  the  streets  of 
DubUn  on  a  tramway  by  electric  power,  em- 
ployed a  firm  of  contractors  to  erect  coal 
hauling  machinery  at  one  of  their  power  stations. 
Part  of  the  coal  hauling  machinery  consisted 
of  a  trolley,  at  which  B.  was  engaged  at  work. 
A  splinter  from  the  head  of  a  bolt  which  he  was 
driving  into  the  trolley  struck  him  in  the  eye 
and  destroyed  the  sight  of  his  eye.  B.  was 
employed  by  the  firm  and  not  by  the  company. 
At  the  time  of  the  accident  the  firm  had  not 
handed  over  the  coal  hauling  machinery  to  the 
company,  and  none  of  the  company's  workmen 
were  engaged  upon  it : — Held,  that  the  erection 
of  the  coal  hauUng  machinery  in  the  power 
station  was  work  merely  ancillary  to  the 
company's  trade  or  business,  and  that  they  were 
not  liable  to  pay  B.  compensation  under  the 
Workmen's  Compensation  Act,  1897. 
Brennan    v.    Dublin    United    Tramways 

Co.,  [1901]  2  I.  R.  241 ;  34  Ir.  L.  T.  R.  113— 

C.A. 


(X.)  INDEMNITY. 

(A)  English  Cases. 

1897  Act,  sec.  4,  W.  C.  R.  19,  23. 
1906  Act,  sec.  4,  W.  C.  R.   19,  24. 

420.  Indemnity — Claim  by  Undertaker  to  In- 
demnity against  Contractor— Notice  of  Claim.]— 
Where  undertakers,  as  defined  by  the  Work- 
men's Compensation  Act,  1897,  and  a  contractor 
with  them,  are  both  made  respondents  to 
arbitration  proceedings  under  the  Act,  the  under- 
takers, if  they  desire  to  make  a  claim  in  the 
proceedings  to  indemnity  against  the  contractor, 
must,  five  clear  days  before  the  day  fixed  for 
proceeding  with  the  arbitration,  file  a  notice 
of  their  claim  as  provided  by  Rule  19  of  the 
Workmen's  Compensation  Rules,  1898. 

Appleby  v.  Horseley  Co.,  Lim.  (No.  2),  68 
L.  J.  Q.B.  894;  [1899]  2  Q.B.  521;  47 
W.  R.  614 ;  80  L.  T.  855  ;  15  T.  L.  R. 
410;    1  IM-S.  103— C.A. 

1897  Act,  sees.  4,  7  (2). 
1906  Act,  sec.  4. 

421.  Sub-contractor — Right  of  Contractor  to 
be  Indemnified  by  Sub-contractor.] — Where  an 
undertaker  has  contracted  for  the  erection 
of  a  whole  building  and  has  made  a  sub-contract 
with  another  for  part  of  the  work,  he  is  entitled 
to  an  indemnity  from  the  sub-contractor  for 
compensation  paid  by  him  under  the  Workmen's 
Compensation  Act,  1897,  in  respect  of  an 
accident  to  a  workman  of  the  sub-contractor. 

Cass  V.  Butler  (69  L.  J.  Q.B.  362  ;  [1900] 
1  Q.B.  777  ;   64  J.  P.   261  :   48  W.  R.  309 ;    82 


L.  T.  182  ;    16  T.  L.  R.  227— C. A.)  and  Cooper 
v.   Davenport,   Winstanley   Third  Party  ( (1900) 
16   T.    L.    R.    266— C.A.)    overruled. 
Cooper  &  Crane  v.  Wright.  71  L.  J.  K.B. 

642;     [1902]    A.C.    302;     51    W.   R.    12; 

86  L.  T.  776  ;    18  T.  L.  R.  622 ;    4  M-S. 

75— H.L.  (E.). 
Note. — The  law  laid  down   in  this  case  is 
enacted  by  the  words  "  the  whole  or  any  part  " 
in  sect.  4  (1)  of  the  Act  of  1906. 


422.  Sub-contractor  —  "  Undertaker  "  —  Sub- 
contractor to  find  Labour  Only  for  all  Plaster- 
ing Work  to  House  —  Materials  Supphed  by 
Contractor.] — The  contractor  for  the  building  of 
a  house  sublet  the  plastering  work  to  F.,  who 
agreed  to  supply  and  control  the  labour  only 
for  it,  the  contractor  to  find  the  materials 
and  plant  for  such  work.  One  of  F.'s  workmen, 
while  engaged  on  the  plastering  work,  met  with 
an  accident,  and  recovered  compensation  under 
the  Workmen's  Compensation  Act,  1897,  from 
the  contractor.  The  contractor  appealed  from 
that  part  of  the  award  so  far  as  it  declared 
that  he  was  not  entitled  to  an  indemnity  from 
F. : — Held,  that  F.  had  agreed  to  execute  a 
substantial  part  of  the  work  of  construction, 
although  only  supplying  and  controlling  the 
labour  therefor ;  that  he  was  consequently  an 
"  undertaker  "  in  regard  to  that  part,  and  that 
he  was  bound  to  indemnify  the  contractor. 

Cooper  tO  Crane  v.  Wright  (No.  421  supra) 
applied. 

Wagstaff  v.  Perks  &  Son  ;  Frith  [Third 
Party),  (1903)  51  W.  R.  210  ;  87  L.  T.  558  ; 
19  T.  L.  R.  112  ;   5  M-S.  110— C.A. 


423.  Contract  by  Sub-contractor  to  Supply, 
Fix.  and  Remove  Cradles  used  as  Scaffolding — 
Liability  of  Sub-contractor  to  Indemnify  Under- 
taker.]— The  contractor  for  the  repair  of 
a  building  agreed  with  a  sub-contractor  that 
the  latter  should  supply,  fix,  and  remove  four 
travelhng  cradles  which  were  used  as  a  scaffold- 
ing in  the  process  of  repairing  the  building. 
During  the  process  of  removing  the  cradles 
(which  the  arbitrator  found  to  be  a  substantial 
part  of  the  process  of  repairing  the  building), 
one  of  the  sub-contractor's  workmen  was 
fatally  injured  : — Held,  that  the  sub-contractor 
was  an  "  undertaker  "  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897,  and, 
as  such,  liable  to  indemnify  the  contractor  who 
had  been  held  liable  to  pay  compensation  to 
the  deceased  workman's  dependants. 

MoCabe  v.  Jopling  &  Palmer's  Travelling 
Cradle,  Lim.,  73  L.  J.  K.B.  129;  [1904] 
1  K.B.  222  ;  68  J.  P.  121  ;  52  W.  R.  358  ; 
89  L.  T.  624  ;  20  T,  L.  R.  119  ;  6  M-S.  100 
—C.A. 

1897  Act,  sec.  6. 
1906  Act,  sec.  6  (1). 

424.  Indemnity  by  Person  whose  Neghgence 
caused  the  Injury — Costs  of  the  Compensation 
Proceedings.] — Where  an  employer  is  entitled, 
under  sect.  6  of  the  Workmen's  Compensation 
Act,  1897,  to  indemnity  from  a  third  person  in 
respect  of  compensation  payable  to  a  workman 
for  an  injury  for  which  that  third  person  is 
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liable,  the  indemnity  includes  the  costs  of  the 
compensation  proceedings  as  well  as  the  amount 
of  the  compensation  awarded. 

The  Geeat  Northern  Railway  Co.  ?;. 
Whitehead  &  Co.,  LiM.,  (1902)  18  T.  L.  R. 
816  ;  4  M-S.  39— Darling,  J. 

425.  Accident  due  to  Negligence  of  Workman 
employed  by  Third  Person^  Agreement  between 
Employer  and  Workman — "  Compensation  paid 
under  this  Act  " — Indemnity.] — By  sect.  6  of 
the  Workmen's  Compensation  Act,  1897,  a 
workman  may  under  certain  circumstances 
"  proceed  "  either  against  his  employer  for  com- 
pensation or  against  a  third  person  for  damages, 
and  "  if  compensation  be  paid  under  this  Act  " 
the  employer  is  entitled  to  be  indemnified  by 
the  third  person : — Held,  that  compensation 
may  be  "  paid  under  this  Act "  within  the 
meaning  of  sect.  6,  although  it  is  paid  under 
an  agreement  between  the  workman  and  his 
employer,  and  not  under  an  award  in  an 
arbitration. 
Thompson     &     Sons     v.     North-Eastern 

Marine  Engineering  Co.,  72  L.  J.  K.B. 

222  ;    [1903]   1  K.B.  428  ;    88  L.  T.  239  ; 

19  T.  L.  R.  20G  ;  5  M-S.  51— Kennedy,  J. 

42(5.  Building  Contract  —  Sub-contractor  for 
part  of  Work  —  Accident  Indemnity  —  Claims 
under  Workmen's  Compensation  Act,  1897  — 
Indemnity    not    signed    by    Sub-contractor.] — A 

contractor  for  the  erection  of  a  building 
agreed  to  employ  sub-contractors  selected  by 
the  architect  to  do  certain  parts  of  the  work. 
The  architect  selected  the  defendant  to  do  the 
carving  work,  and  the  contractor  sent  him  a 
written  order  to  execute  the  whole  of  the  carving, 
the  order  concluding  as  follows  :  "  You  agree 
in  accepting  this  order  to  sign  and  send  per  return 
of  post  the  enclosed  accident  indemnity."  The 
indemnity  was  to  hold  the  contractor  and 
the  insurance  company  with  whom  he  might 
be  insured  harmless  against  all  claims  under  the 
Workmen's  Compensation  Act,  1897,  by  any 
person  in  the  defendant's  employment  upon 
such  work  in  respect  of  any  accident.  The 
defendant  did  not  return  any  answer  to  the 
order,  nor  did  he  sign  the  indemnity  form,  but 
he  went  on  with  the  work.  An  accident 
happened  to  a  workman  employed  by  him 
upon  the  work,  for  which  the  contractor  had 
to  pay  compensation  under  the  Workmen's 
Compensation  Act,  1897.  The  contractor 
claimed  indemnity  from  the  defendant : — 
Held,  that  the  defendant  executed  the  work  upon 
the  footing  of  the  order  given  to  him  by  the 
contractor  and  of  the  indemnity  enclosed 
with  it,  and  that  he  was  liable  to  indemnify 
the  contractor. 

John  Greenwood,  Lim.  v.  Hawkings,  (1906) 
23  T.  L.  R.  72— Bigham,  J. 

1906  Act,  sec.  6. 

427.  Collision — Sailing  Vessels — Master  Drowned 
• — Action  in  Admiralty  Division — Common  Law 
Jurisdiction.]  — ■  Two  sailing  vessels  collided. 
Owing  to  the  colUsion  the  anchor  of  the  defend- 
ant's vessel  fouled  the  painter  of  the  boat  which 
was  towing  astern  of  the  plaintiff's  vessel.  In 
order   to   clear   the   vessels,  the  master  of  the 


plaintiff's  vessel  cut  the  painter,  but  held  on 
to  the  rope  and  was  dragged  overboard  and 
drowned.  The  plaintiff  had  paid  compensation 
to  the  dependants  of  the  master  under  the 
Workmen's  Compensation  Act,  1906,  and 
claimed  under  sect.  6  of  that  Act  to  recover 
an  indemnity  for  such  compensation  from  the 
defendants  in  an  action  which  was  brought  in 
personam  under  common  law  jurisdiction,  the 
collision  having  taken  place  within  the  body  of 
a  county  : — Held,  that  the  claim  for  repayment 
of  compensation  was  not  too  remote  as  a  matter 
of  damages,  and  was  recoverable  in  the  action. 
"  The  Annie,"  (1909)  78  L.  J.  P.  81  ;  [1909] 
P.  176  ;  100  L.  T.  415  ;  25  T.  L.  R.  416 
— Barorave  Deane,  J. 

428.  Accident  due  to  Neghgence  of  Fellow 
Workman — Indemnity  of  Employer  by  Negligent 
Workman — "  Some  person  other  than  the  Em- 
ployer."]— Where  a  workman  is  injured  in 
consequence  of  the  negligence  of  a  fellow  work- 
man, and  receives  compensation  from  his 
employer,  the  latter  has  a  right  to  indemnity 
from  the  fellow  workman  who  caused  the  injury. 

Decision  of  C.A.  suh  nom  Gibson  v.  Dunkerley 

Bros.  ;  Lees  and  Syhes,  Third  Parlies,  (102  L.  T. 

587  ;   3  B.  345)  affirmed. 

Lees  and  Another  v.  Dunkerley  Brothers, 

(1910)  80  L.  J.  K.B.  135  ;    [1911]  A.C.  5  ; 

103  L.  T.  467  ;   55  Sol.  Jo.  44  ;    4  B.  115  ; 

48  Sc.  L.  R.  724— H.L. 

429.  Employer  and  Third  Party  Joint  Tort- 
Feasors — Compensation  recovered  from  Em- 
ployer— Right  of  Employer  to  Indemnity.] — 
The  plaintiffs,  having  purchased  from  the 
defendants  a  quantity  of  coal,  sent  their  steam- 
ship to  take  delivery  of  the  coal  at  certain 
staiths  of  \\  hich  the  defendants  had  control  in  a 
navigable  river.  When  the  steamship  ■\\as 
opposite  the  staiths  a  foy  boat  \^'ith  t^\o  men  in 
it  came  on  to  the  port  quarter  of  the  steamship 
close  to  the  propeller,  and  was  receiving  a  steel 
rope  from  the  steamship  to  take  to  the  staiths. 
The  staith  foreman,  who  was  a  servant  of  the 
defendants,  gave  the  order  "  slow  ahead,  helm 
a-port."  The  pilot  on  the  steamship  passed  the 
order  on  to  the  captain,  but  neither  of  them 
enquired  whether  the  propeller  was  clear.  The 
second  officer,  who  was  aft  ^\hile  he  thought 
there  was  danger,  did  not  signal  to  the  captain 
that  the  propeller  was  not  clear,  thinking  that 
he  should  defer  to  the  staith  foreman.  The 
engines  were  accordingly  started,  the  foy  boat 
was  sucked  on  to  the  propeller  and  sunk,  and  the 
boatmen  wei'e  injured.  The  plaintiffs  having 
paid  compensation  to  the  injured  boatmen 
imdcr  the  Workmen's  Compensation  Act,  1906, 
brought  an  action  against  the  defendants  for  an 
indemnity  under  sect.  6  of  the  Act.  There  was 
evidence  to  show  that  it  was  the  practice  on  the 
river  when  a  vessel  got  oS  the  staiths  for  the 
staith  foreman  to  indicate  to  what  sjiout  she  was 
to  go,  and  then  to  give  directions  as  to  her  moor- 
ing. There  was  also  evidence  that  the  second 
officer  was  aft  on  such  occasions  for  the  very 
purpose,  among  others,  of  seeing  that  the  pro- 
peller was  clear,  and  that  the  captain  and 
liilot  on  the  bridge  should  get  a  hail  from  aft  that 
all  was  clear  before  they  started  the  propeller. 
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The  Judge  found  that  the  staith  foreman  had 
been  negligent,  but  that  the  officers  of  the  steam- 
ship had  been  guilty  of  contributory  negligence, 
and  he  gave  judgment  for  the  defendants  : — 
Held,  by  the  Court  of  Appeal,  that  the  plaintiffs 
were  not  entitled  to  the  indemnity  ^^'hich  they 
claimed,  inasmuch  as — first  (Kennedy,  L.J., 
doubting  on  this  point),  the  circumstances  did 
not  create  a  legal  liability  on  the  defendants  to 
pay  damages  under  the  section,  the  plamtiffs' 
own  negligence  by  their  servants,  the  officers  of 
the  steamshiiJ,  having  been  the  immediate  and 
proximate  cause  of  the  injuries  ;  and  secondly, 
even  if  the  defendants  by  their  servant,  the 
staith  foreman,  had  been  guilty  of  neghgence 
conducing  to  the  injuries,  the  plaintiffs  had 
been  guilty  of  contributory  negligence,  and 
were  in  the  position  of  joint  wrongdoers  with 
the  defendants. 

William  Cory  &  Son  v.  William  France, 
Fenwick  &  Co.,  (1910)  80  L.  J.  K.B.  341  ; 
[1911]  1  K.B.  114;  103  L.  T.  049;  27 
T.  L.  R.  18  ;  55  Sol.  Jo.  10— C.A. 


430.  Horse  taking  Fright  at  Motor  Car  driven 
with  Damaged  Hooter — Driver  of  Horse  Killed 
— Breach  of  Regulations  under  Motor  Car  Act, 
1903 — Negligence.]  —  A  horse  attached  to  a 
cart,  upon  the  shafts  of  which  the  driver  was 
riding,  took  fright  at  a  passing  motor  car,  and  the 
ilriver  of  the  cart  was  thrown  off  and  killed. 
The  driver  of  the  motor  car  w  as  driving  slow  ly 
as  his  hooter  was  out  of  order.  In  a  claim 
for  compensation  the  driver  of  the  car  was 
brought  in  as  a  third  party,  and  the  Judge 
found  that  the  damage  to  the  hooter  was  not  the 
cause  of  the  accident,  and  that  it  was  not 
neghgence  on  the  part  of  the  driver  of  the  car 
to  continue  running  on  the  road  with  the  hooter 
silent : — Held,  that  there  w  as  evidence  to  sup- 
port the  findings  of  fact  of  the  Count_y  Court 
Judge,  and  that  mere  breach  of  the  regulations 
made  under  the  Motor  Car  Act,  1903,  is  not 
evidence  of  negligence. 

Lankester  v.  Miller  ;  Hetherinuton 
{Third  Party),  (1910)  4  B.  80— C.A. 


(B)  Scottish  Cases. 

1897  Act,  sec.  4. 
1906  Act,  sec.  4  (2). 

431.  Workman  of  Sub-contractor  for  Carving- 
Work  on  Building  Injured— Undertaker— Liability 
of  Sub-contractor  to  Indemnify  Contractor.] 
— A  builder  undertook  the  mason-work  and 
the  carving  thereon  in  the  erection  of  an 
hotel,  and  agreed  with  a  sculptor  that  he 
should  do  the  carving.  A  workman  employed 
hy  the  sub-contractor  was  injured  in  the  course 
of  his  employment,  and  obtained  compensation 
under  sect.  4  of  the  Workmen's  Compensation 
Act,  1897,  from  the  contractor.  He,  under 
the  proviso  to  that  section,  raised  an  action 
for  indemnification  against  the  sub-contractor : 
— Held,  that  the  sub-contractor  was  an  under- 
taker of  the  construction  of  the  building  in  the 
sense  of  sect.  7  of  the  Act,  and  would  have 
been  liable  for  compensation  independently  of 
sect.  4  of  that  Act.  and  Qonscquently  was  bound 


under    the    proviso    to    the    latter    section    to 
indemnify  the  contractor. 

Topping  v.  Rhind,  (1904)  41  Sc.  L.  R.  573  ; 
6  F.  660  ;   12  S.  L.  T.  88— Ct.  of  Sess. 

[Note.- — The  right  to  indemnity  under  sect.  4 
(2)  of  the  Act  of  1906 is  not  enforceable  by  action.] 

1906  Act,  sec.  6. 

432.  ReUef — Negligence — Defective  Plant — Lia- 
biUty  of  Colliery  Company  for  Injury  caused  to 
an  Employee  of  Parties  not  under  Contract  to 
them  through  their  Defective  Wagon  when 
Beyond  their  Premises.] — A  colhery  company 
contracted  with  a  railway  company  for  the 
carriage  of  coals  to  a  vessel  at  G.,  to  be  deUvered 
alongside  the  vessel.  The  coals  were  conveyed  in 
wagons  hired  for  the  purposes  of  the  colhery 
from  a  firm  of  wagon  builders.  At  the  docks, 
which  belonged  to  the  railway  company,  the 
wagons  were  taken  over  by  a  firm  of  stevedores 
for  the  purpose  of  loading  the  ship,  under  a  con- 
tract between  them  and  the  railway  company. 
To  load  the  ship  the  wagons  had  to  be  run  up 
a  gradient  on  to  a  platform  and  there  tipped. 
One  of  the  stevedores'  workmen,  who  was 
engaged  in  rumiing  a  wagon  down  again  to  the 
railway  lines,  was  injured  through  a  defect  in 
the  brake  of  the  wagon.  The  workman  having 
recovered  compensation  under  the  Workmen's 
Compensation  Act,  1906,  from  his  employers, 
they  claimed  relief  from  the  colhery  company 
on  the  ground  that  it  was  in  fault  in  suppljdng 
a  defective  wagon: — Held  (diss.  Lord  Johnston), 
that,  as  the  operation  in  which  the  workman 
was  injured  was  'outside  the  contract  in  which 
the  colliery  company  was  interested,  there 
was  no  relation  of  duty  on  its  part  towards  the 
injured  workman,  and  that  the  colliery  company 
must  therefore  be  assoilzied. 

Kemp  &  Dougall  v.  Darngavil  Coal  Co., 
LiM.,  (1909)  46  Sc.  L.  R.  039— Ct.  of  Sess. 


(XI.)   INDUSTRIAL  DISEASES. 

(A)  English  Cases. 
1906  Act,  sec.  8  (1)  (2),  ScJied.  III. 

433.  Death  Caused  by  Disease — "  Lead-poison- 
ing or  its  sequelae " — Whether  Proximate  or 
Ultimate  Cause  of  Death — Onus  of  Proof  upon 
AppUcant.]  —  A  workman,  employed  as  a 
painter,  in  September,  1907,  showed  signs  of 
"  plumbism,"  and  was  removed  to  hospital 
ou  the  25th  of  that  month,  but  all  traces  of 
the  disease  had  before  that  date  disappeared. 
He  died  on  October  2,  1907.  His  dependants 
claimed  compensation  under  sect.  8  of  tho 
Workmen's  Compensation  Act,  1906.  Tho 
County  Court  Judge  found  that  the  immediate 
cause  of  death  was  granular  kidney ;  that  that 
disease  was  a  sequela  of  lead-poisoning,  as 
also  of  gout,  alcoholism,  and  other  complaints  ; 
and  that  lead-poisoning  was  not  proved  to  have 
been  the  cause  of  death ;  but  that,  on  the 
other  hand,  the  employers  did  not  prove  that 
it  was  not  the  cause  of  death  ;  and  he  awarded 
compensation  : — -Held  (reversing  the  decision 
of  the  County  Court  Judge),  that,  in  order  to 
bring  the  case  within  the  operation  of  sect.  8, 
sub-sect.   1,  it  miist  be  established  that  lead- 
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poisoning  was  either  tlie  proximate  or  the 
ultimate  cause  of  dcatli ;  that  it  was  not 
sufficient  that  death  was  caused  by  sonu^thinj; 
wliich  might  in  some  cases  be  a  sequela  of 
lead-poisoning,  but  might  also  be  a  sequela 
of  gout  or  alcohohsm  ;  that  it  must  be  proved 
that  death  was  at  least  a  remote  consequence  in 
the  case  of  the  particular  individual ;  and  that 
sub-sect.  2  of  sect.  8  presupposed  death  caused 
by  a  disease  mentioned  in  the  Third  Schedule, 
and  dealt  only  with  evidence,  and  had  no  effect 
until  the  applicant  had  brought  the  case  within 
sub-sect.  1. 
Haylett  v.   Vigor  &  Co.,  77   L.   J.   K.B. 

1132  ;    [1908]  2  K.B.  837  ;    99  L.  T.  674  ; 

24  T.  L.  R.  885  ;    52  Sol.  Jo.  741  ;    IB. 

282— C.  A. 

1906  Act,  sees.  7,  8,  Sehed.  III. 

434.  Seaman — Industrial  Disease  Contracted 
at  Sea — Certifying  Surgeon— District  in  which 
Workman  is  Employed.] — A  seainan  who  is 
suffering  from  an  industrial  disease  contracted 
at  sea  and  due  to  the  nature  of  his  employment 
ia  not  entitled  to  compensation  under  sect.  8 
of  the  Workmen's  Compensation  Act,  1906, 
notwithstanding  that  sect.  7  brings  seamen 
within  the  benefit  of  the  Act. 

A  boatswain  in  the  employ  of  a  firm  of 
British  shipowners,  whilst  engaged  in  the  course 
of  his  duty  in  mixing  paint  and  painting  the 
hold  of  a  ship,  contracted  lead -poisoning  at  sea. 
He  was  discharged  in  New  York  in  April,  1908, 
and  returned  to  Liverpool,  where  his  home  was. 
In  January,  1909,  the  certifjdng  surgeon  for 
the  Liverpool  district  appointed  under  the 
Factory  and  Workshop  Act,  1901,  certified 
that  he  suspended  the  boatswain  from  his 
usual  employment  on  account  of  his  having 
contracted  lead-poisoning : — Held,  that  the 
machinery  of  sect.  8,  sub-sect.  1  (i)  and  (ii)  of 
the  Workmen's  Compensation  Act,  1906,  did 
not  apply  because  the  applicant  was  not 
employed  in  any  district  for  which  a  certifying 
surgeon  had  been  appointed  under  the  Factory 
and  Workshop  Act,  1901,  and  therefore  could 
not  get  the  necessary  certificate  that  he  was 
suffering  from  a  disease  mentioned  in  Sched.  III. 
to  the  Act  of  1906,  and  he  was  not  a  person 
who,  in  pursuance  of  any  special  rules  or 
regulations  made  under  the  Act  of  1901,  could 
be  suspended  from  his  usual  employment  on 
account  of  having  contracted  such  a  disease  ; 
and  that  consequently  he  had  no  remedy  under 
the  section. 

Curtis  v.  Black  &  Co.,  78  L.  J.  K.B.  1022  • 
[1909]   2  K.B.    529;    100  L.  T.  977;    25 
T.  L.  R.  621 ;  53  Sol.  Jo.  576 ;  2  B.  239— C. A. 
See  also 
Accident,    Nos.  7,  8. 

(B)  Scottish  Cases. 

1906  Act,  sec.  8  (1)  (iii),  (4)  {h). 

435.  Industrial  Disease — Claim  for  Compensa- 
tion by  Dependant  of  a  Workman  who  had, 
Prior  to  Commencement  of  Act,  Ceased  to  be 
in  Employment— Date  of  Death  Subsequent 
to  Commencement  of  Act.] — A  stereotyper 
in    the   employment  of  a  newspaper,   showed. 


early  in  1907,  symptoms  of  lead-poisoning. 
He  finally  left  the  employment  on  June  22,  1907, 
and  eventually  died  on  September  14,  1907  : — 
Held,  that  the  provisions  of  the  Act  were  not 
applicable,  since  the  deceased  was  not  at  the 
date  of  the  commencement  of  the  Workmen's 
Compensation  Act,  1900,  in  the  employment  of 
the  respondents,  or  of  anyone  else,  and  that 
accordingly  his  widow  was  not  entitled  to 
compensation. 

GREENHn.L  V.  "Daily  Record,"  Glasgow, 

LiM.,  (1909)  46  Sc.  L.  R.  483  ;   [1909]  1  S. 

L.  T.  344  ;   2  B.  244— Ct.  of  Sess. 

1906  Act,  sec.  8  (1)  (r). 

436.  Names  and  Addresses  of  Former  Em- 
ployers— False  Statement  —  Bar.] — In  an  arbi- 
tration under  the  Workmen's  Compensation 
Act,  1906,  A.  claimed  compensation  from  B.  (his 
last  employer)  on  the  ground  that  he  was 
suffering  from  the  industrial  disease  of  lead- 
poisoning.  He  produced  in  process  a  list  of  the 
names  and  addresses  of  former  employers  as 
required  by  sect.  8,  sub-sect.  (1)  (c)  (i),  of  the  Act. 
In  the  condescendence  annexed  to  his  claim  he 
falsely  stated  that  he  had  not  used  wliite  lead 
when  employed  by  these  persons.  It  did  not 
appear  that  B.  ^as  prejudiced  by  this  false 
statement : — Held,  that  A.  was  not  barred 
thereby  from  clairamg  compensation  under  the 
Act. 

Burnham  &  Co.  V.  Taylor,  (1910)  47  Sc. 
L.  R.  643;  [1910]  S.  C.  705;  [1910] 
1  S.  L.  T.  362  ;  3  B.  569— Ct.  of  Sess. 


(XII.)  JURISDICTION. 


(A)  English  Cases. 


1897  Act[ 
1906  Actj 


sec.  1  (3). 


437.  Arbitration — Condition  Precedent  to  Juris- 
diction of  Arbitrator — Question  as  to  Liabihty  to 
Pay  Compensation  or  as  to  Amount  or  Duration  of 
Compensation— Question  Settled  by  Agreement.]— 
A  workman  having  been  incapacitated  from  work 
in  consequence  of  personal  injury  caused  by  an 
accident  arising  out  of  and  in  the  course  of  his 
employment,  his  employers  paid  him  regularly 
after  the  second  week  from  the  accident  a  weekly 
sum  of  one-half  the  amount  of  his  averac^e 
weekly  earnings.  About  ffve  months  after  the 
accident  a  letter  was  written  to  the  employers 
by  a  solicitor  on  behalf  of  the  workman,  giving 
them  notice  of  the  accident  and  of  the  workman's 
claim  for  compensation,  and  in  reply  the 
employers  wrote  asking  what  sum  would  be 
accepted  in  heu  of  further  weekly  payments. 
The  employers  did  not  deny  liabihty.  Neo-o- 
tiations  for  payment  of  a  lump  sum  having 
proved  unsuccessful,  the  workman  commenced 
arbitration  proceedings  in  the  County  Court. 
The  County  Court  Judge  made  an  award  in 
favour  of  the  workman  for  a  weekly  payment 
of  one-half  his  average  weekly  earnings  during 
incapacity.  Upon  appeal  by  the  emi5lo3rers, — 
Held,  that  the  County  Court  Judge  had  no  juris- 
diction to  make  the  award,  for  upon  the  true 
construction    of    sect.    1,    sub-sect.    3    of    tho 
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Workmen's  Compensation  Act,  1897,  it  is  a 
condition  precedent  to  the  jurisdiction  of  the 
County  Court  Judge  to  entertain  arbitration 
proceedings  under  the  Act,  that  a  question 
has  arisen  as  to  the  liability  to  pay  compensation 
under  the  Act  or  as  to  the  amount  or  duration 
of  compensation,  and  that  no  such  question 
had  arisen  between  the  parties. 

Per  Curiam  :  The  County  Court  Judge  ought 
upon  the  evidence  to  have  found  as  a  fact  that 
there  was  an  agreement  between  the  parties. 

Per  Collins,  M.R.  :  The  proper  course  for  the 
workman  under  the  circumstances,  if  he  was 
in  doubt  as  to  his  position,  was  to  propose 
to  the  employers  to  have  a  memorandum  filed 
in  the  County  Court  in  accordance  with  clause  8 
of  the  Second  Schedule  to  the  Act. 

Field  v.  Longden  &  Sons,  71  L.  J.  K.B. 
12G;  [1902]  1  K.B.  47;  66  J.  P.  291; 
50  W.  R.  212  ;  85  L.  T.  571  ;  18  T.  L.  R. 
65  ;  4  M-S.  20— C.  A. 


1897  Act 
1906 


Act\  ,    ,,, 

Act}'''-  1  (^)- 


438.  Application  for  Compensation  after 
Reversal  of  Judgment  Awarding  Damages — 
Proper  Court.] — Tlie  decision  of  a  County  Court 
Judge  awarding  damages  to  an  injured  workman 
under  the  Employers'  Liabihty  Act,  1880, 
having  been  reversed  by  the  Divisional  Court, 
the  workman  applied  to  that  Court  under  sect. 
1  (4)  of  the  Workmen's  Compensation  Act, 
1906,  to  assess  the  compensation  due  under 
that  Act.  The  Court  made  no  order,  but 
intimated  an  opinion  that  the  application 
ought  to  be  made  to  the  Court  below.  Time 
for  appeal  extended  to  enable  such  application 
to  be  made. 

Greenwood  v.  Greenwood,  (1907)  97  L.  T. 
771  ;  24  T.  L.  R.  24  ;   1  B.  247— Di v.  Ct. 


1897  Act\  o  ,    1   T  -,  ,  \  r\ 
1906  Act]^'^'"^-  ^-  1  ^")  (')• 

439.  Death  of  Workman  after  Award  of 
Weekly  Sum — Right  of  Dependants  to  apply  for 
Compensation.] — Where  an  award  under  the 
Workmen's  Compensation  Act,  1897,  of  a 
weekly  sum  had  been  made  to  a  workman  who 
was  injured  by  an  accident,  and  some  months 
afterwards  he  died,  and  his  dependants  applied 
for  compensation  under  the  Act,  claiming  three 
years'  wages  after  giving  credit  for  the  weekly 
payments  already  made  to  the  workman, — 
Held,  that  there  was  jurisdiction  to  entertain 
the  claim. 

O'Keefe  v.  Lovatt,  (1902)  18  T.  L.  R.  57  ; 
4  M-S.  109— C.A. 


1897  Act,  Sched.  I.  12. 
1906  Act,  Sched.  I.  16. 

440.  Award  Reviewed  once  —  Application  to 
Review  again^Change  in  Circumstances — De- 
cision on  Medical  Evidence — Res  Judicata.] — 
A  workman  was  accidentally  injured  in  the 
course  of  his  employment,  and  a  memorandum 
of  agreement  was  filed  for  the  payment  by  the 
employers  to  the  workman  of  a  weekly  sum 
of  15s.  during  incapacity.     On  an  application 


by  the  employers  for  a  review  of  the  weekly 
payment  on  the  ground  that  the  workman  was 
able  to  work,  the  County  Court  Judge,  acting 
on  the  weight  of  the  medical  evidence,  reduced 
the  weekly  payment  to  Id.,  leaving  it  open  to  the 
workman  to  apply  again.  On  an  application 
by  the  workman  for  a  further  review,  the  County 
Court  Judge  refused  to  hear  fresh  medical 
evidence  on  behalf  of  the  workman,  and  held 
that  the  matter  was  res  judicata : — Held,  that 
the  doctrine  of  res  judicata  was  not  applicable, 
the  evidence  tendered  showing  a  change  of 
circumstances  sufficient  to  give  the  County  Court 
Judge  jurisdiction  to  entertain  the  application. 
Shakman  v.  Holliday  &  Greenwood,  Lim., 

73  L.  J.    K.B.   176;    [1904]  1  K.B.   235; 

68  J.  P.  151  ;  90  L.  T.  46  ;  20  T.  L.  R.  135  ; 

6  MS.  147— C.A. 

441.  Weekly  Payment — Order  Ending  Weekly 
Payment — Second  Application  for  Review  by 
Workman — Jurisdiction.] — A  workman  injured 
by  an  accident  signed  an  agreement,  which 
was  duly  recorded  in  the  County  Court,  by 
which  he  was  to  receive  a  weekly  payment 
durmg  incapacity,  "  or  until  the  same  should 
be  ended,  diminished,  increased  or  redeemed 
in  pursuance  of  the  said  Act."  On  an  applica- 
tion to  review  made  by  the  employer,  the 
arbitrator  made  an  award  that  the  weekly 
payments  should  be  ended.  The  workman 
did  not  appeal.  The  workman,  on  a  recrudes- 
cence of  his  injury,  made  an  application  for 
review  and  increase  of  the  weekly  payment : — 
Held,  that  the  award  on  the  first  application 
for  review  was  final,  and  no  second  application 
for  review  could  be  entertained. 

Decision  of  C.A.  (76  L.  J.  K.B.  230  ;  96  L.  T. 

75  ;  23  T.  L.  R.  199)  affirmed. 

Nicholson  v.  Piper,    76   L.    J.    K.B.  856 ; 

[1907]  A.C.  215  ;  97  L.  T.  119  ;   23  T.  L.  R, 

620;    53    Sol.     Jo.     509;    9    M-S.    123— 

H.L.  (E.). 

1897    Act)  „  J    J    jj   ,    . 
1900  Act  S  ^'^"'^-  ^^-  ^'  *• 

442.  Award  by  Committee — Application  to 
County  Court  to  Review — Jurisdiction — Refusal 
to  hear  Application — Appeal — Court  of  Appeal — 
Divisional  Court.] — An  application  was  made  to 
a  County  Court  Judge  to  review  an  award  made 
by  a  committee  of  employers  and  workmen 
under  Sched.  II.  1  to  the  Workmen's  Com- 
pensation Act,  1897.  The  Judge  refused  to 
hear  the  application  on  the  ground  that  the 
award  having  been  made  by  a  committee,  he 
had  no  jurisdiction  to  review  it : — Held,  that 
the  Judge  had  refused  to  entertain  jurisdiction, 
and  an  appeal  from  his  decision  lay  imder  the 
Act  of  1897  (see  now  Sched.  II.  4  to  the  Act  of 
1906)  to  the  Divisional  Court  and  not  to  the 
Coin-t  of  Appeal. 

HowARTH  V.  Sir  B.  Samtjelson  &  Co.,  (1911) 
104  L.  T.  907  ;  4  B.  287— C.A. 


1897  Act  I  r,  ,    ,    J  J   „    . 
1906  ^cM '^''*''^-  ^^'  ^' ^- 

443.  Arbitration  before  County  Court  Judge — 
Application  for  New  Trial.] — A  County  Court 
Judge  has  no  power  to  entertain  an  application 
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for  a  new   trial  of   an   arbitration   under  the 
Workmen's  Compensation  Act,  1897. 

Mountain  v.  Pabr,  68  L.  J.  Q.B.  447  ;  [1899] 

1  Q.B.  805  ;   47  W.  R.  353  ;    80  L.  T.  342  ; 

15  T.  L.  R.  262  ;   1  M-S.  110— C.  A. 

444.  Findings  o!  Fact  by  Arbitrator— Power 
of  County  Court  Judge  to  Reverse  such  Findings.] 
— On  all  questions  of  fact  the  findings  of 
an  arbitrator  are  final,  and  the  County  Court 
Judge  has  no  power  to  reverse  such  findings  of 
fact  where  the  arbitrator  states  a  special 
case — per  A.  L.  Smith,  M.R. 

Ferguson  ?'.  Green,  70  L.  J.  Q.B.  21  ; 
[1901]  1  Q.B.  25  ;  83  L.  T.  461  ;  3  M-S. 
113— C.  A. 

1897  Act,  Sched.  II.  8. 
1906  Act,  Sched.  II.  9. 

445.  Memorandum  of  Award — "Enforceable 
as  a  County  Court  Judgment" — Judgment 
Summons — Committal  Order.] — Wliere  an  amount 
of  compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  has  been  ascertained 
under  the  Act  by  an  arbitrator,  and  a  memoran- 
dum thereof  has  been  recorded  under  clause  8 
of  Sched.  II.  of  the  Act,  the  memorandum  is 
enforceable  by  judgment  summons  and  com- 
mittal order  under  sect.  5  of  the  Debtors  Act, 
1869. 

Bailey  v.  Plant,  70  L.  J.  K.B.  63  :  [1901] 
1  KB.  31  ;  65  J.  P.  52;  49  W.  R.  103; 
83  L.  T.  459  ;  17  T.  L.  R.  48  ;  3  M-S.  209 
— C.A. 

1897  Act.  sec.   1   (3),  Sclied.   II.  8. 
1906  Act,  sec.   1   (3),  Sched.   II.  9. 

446.  Implied  Agreement — Refusal  to  Register — 
Question  between  Parties — Costs.]  —  A  workman 
was  injured  on  January  25  by  an  accident, 
his  average  weekly  earnings  at  the  time  being 
19s.  lOc^.  On  February  11  the  applicant's 
father  wrote  on  his  behalf  claiming  compensation 
under  the  Workmen's  Compensation  Act,  1897. 
The  employers  never  disputed  their  liability,  and 
in  fact  paid  full  compensation  from  fourteen 
days  after  the  accident.  On  February  23 
all  arrears  of  weekly  payments  were  paid,  but 
the  workman  refused  to  sign  a  memorandum  of 
agreement,  stating  that  he  wanted  a  lump 
sum.  The  employers  continued  to  make  tlie 
weekly  payments,  and  on  May  17  the  workman 
filed  a  request  for  arbitration.  The  employers 
took  steps  to  get  the  Registrar  to  record  the 
implied  agreement,  but  he  refused  on  the  ground 
that  the  compensation  proceedings  had  begun. 
The  County  Court  Judge  found  as  a  fact  that 
the  employers  had  not  disputed  tlieir  liability, 
and  made  an  award  in  the  workman's  favour 
for  weekly  payments  during  incapacity  of 
95.  lid.,  with  costs: — Held,  that  (1)  there  may 
be  an  implied  agreement  settling  a  question 
under  the  Act;  (2)  a  memorandum  of  such  an 
agreement  may  be  registered  ;  (3)  the  filing  of  a 
request  for  arbitration  does  not  justify  refusal 
to  register  a  memorandum  of  agreement ; 
(4)  where  there  is  a  binding  agreement  between 
the  parties,  a  question  does  not  arise  within  the 
meaning  of  sect.  1,  sub-sect.  3  of  the  Act,  upon 
one  party  making  a  capricious  claim  against 
the   other ;     (5)    there   is   only   jurisdiction   in 


arbitration  where  a  question  has  arisen  before 
the  request  for  arbitration  ;  (6)  the  Court  has 
no  jurisdiction  to  make  a  successful  respondent 
pay  the  costs  of  an  unsuccessful  applicant. 
Jones  v.  Great  Central  Railway,  (1901) 
4  M-S.  23. 

1897  Act,  Sched.  II.  9. 
1906  Act,  Sched.  II.  11. 

447.  Accident  Occurring  in  England — Employer 
Resident  in  Scotland — Jurisdiction  of  County 
Court.] — Where  a  workman  resident  in  England 
is  engaged  by  an  employer  resident  in  Scot- 
land, and  during  the  engagement  meets  with 
an  accident  in  England,  the  Judge  of  the 
County  Court  within  whose  district  the  accident 
happens  has  jurisdiction  under  the  Second 
Schedule,  para.  (9)  of  the  Workmen's  Compensa- 
tion Act,  1897,  to  hear  an  arbitration  for  the 
settlement  under  the  Act  of  the  compensation 
due  to  the  workman. 

Rex  v.  Owen,  71  L.  J.  K.B.  770;  [1902] 
2  K.B.  436  ;  51  W.  R.  168  ;  87  L.  T.  298  ; 
18  T.  L.  R.  701  ;  4  M-S.  150— Div.  Ct. 

1906  Act,  sec.  1   (1). 

448.  Accident  Happening  Abroad — Extent  of 
Operation  of  Act.] — The  operation  of  the  Work- 
men's Compensation  Act,  1906,  is  confined 
to  the  territorial  limits  of  the  United  Kingdom 
except  in  so  far  as  it  is  extended  by  sect.  7 
beyond  these  limits  in  the  case  of  seamen. 
Consequently  the  words  "  any  employment  " 
in  sect.  1,  sub-sect.  1,  must  be  restricted  to 
employment  within  the  ambit  of  the  United 
Kingdom  or  on  the  high  seas,  as  provided  by 
sect.  7,  and  the  generality  of  the  term  "  work- 
man "  in  sect.  13  is  limited  by  such  restriction. 
An  English  workman  was  engaged  in  England 
by  an  English  firm  of  contractors  to  do  work  for 
them  at  Malta.  He  went  out  to  Malta,  and  in 
the  course  of  his  employment  there  met  with  a 
fatal  accident.  His  widow  claimed  compensa- 
tion under  the  Act  as  a  dependant : — Held, 
that  in  point  of  jurisdiction  the  claim  could  not 
be  maintained. 

Tomalin  v.  Pearson  &  Son,  Lim.,  78  L.  J. 
K.B.  863  ;  [1909]  2  K.B.  01  ;  100  L.  T.  685  ; 
25  T.  L.  R.  477  ;   2  B.  1— C.A. 


1900  Act,  sec.  1  (3). 

449.  Agreement  to  Pay  Compensation— -Refusal 
by  Employer  to  Sign  Form  of  Memorandum — 
Refusal  by  Registrar  to  Record  Memorandum — 
Subsequent  Application  by  Workman  for  Arbitra- 
tion— Jiurisdiction.]  —  A  workman  having  been 
injured,  his  employer  agreed  to  pay  liim 
compensation,  but  refused  to  sign  a  form  of 
agreement  which  was  sent  to  them.  On  the 
Registrar  of  the  County  Court  refusing  to 
record  a  memorandum  of  the  agreement, 
the  workman  commenced  proceedings  for 
arbitration.  The  County  Court  Judge  held 
that,  as  the  employer  had  refused  to  sign  the 
form  of  agreement,  there  was  no  agreement, 
and  made  an  award  of  compensation  in  accord- 
ance with  the  terms  previously  agreed  to  by 
the  parties  : — Held,  that  no  "  question  "  hod 
arisen  "  as  to  the  liability  to  pay  compensation, 


so 


or  as  to  the  amount  or  diiration  of  compensa- 
tion," and  that  therefore  the  County  Court  Judge 
had  no  jurisdiction  to  make  the  award. 
Mercer  v.  Hilton,  (1909)  3  B.  6— C.A. 

450.  Questions  which  Arbitrator  may  Consider 
— Only  those  Clearly  Raised  in  the  Particulars — 
Power    to    Amend    Particulars     at    Hearing.] — 

After  a  workman  had  been  paid  com- 
pensation for  some  time  his  employers  asked 
him  to  undergo  a  course  of  massage  at  their 
expense.  He  went  to  a  hospital,  biit  refused 
to  submit  to  the  breaking  down  of  adhesions 
under  an  anffisthetic  preparatory  to  massage. 
The  employers  subsequently  asked  for  the 
termination  of  the  compensation,  alleging  that 
the  workman  had  unreasonably  refused  to  have 
a  portion  of  his  thumb  amputated.  The 
only  unreasonable  refusal  which  was  proved 
was  that  by  the  workman  to  have  the  adhesions 
broken  down  under  an  anaesthetic.  The  County 
Court  Judge,  in  order  to  pi'event  any  doubt  as  to 
whether  or  not  this  refusal  was  covered  by  the 
particulars  put  in  by  the  eraiDloyers,  amended 
the  particulars  during  the  hearing : — Held 
(Farwell,  L.J.,  dissenting),  (1)  that  as  the 
employers  had  not  proved  the  refusal  alleged 
as  unreasonable  by  them  in  the  particulars, 
the  application  must  fail ;  (2)  that  the  issue 
of  the  refusal  to  submit  to  the  breaking  down 
of  the  adhesions  under  an  ansesthetic  was 
too  vital  to  be  introduced  by  amendment  during 
the  hearing. 
Proprietors  of  Hay's  Wharf,  Lim.  v. 
Brown,  (1909)  3  B.  84— C.A. 

1900  Act,  sec.  1  ;  Sched.  I.  1,  3. 

4.51.  Workman  Awarded  Compensation  for 
Injuries  by  Accident — Workman  entitled  by 
Custom  of  the  Colliery  to  Coal  Allowance  during 
Incapacity — Right  to  Sue  for  Coal  Allowance.] — 

I'he  plaintiff,  a  miner  in  the  employment 
of  the  defcntlants,  met  \\ith  an  accident  in 
the  course  of  his  employment  which  incapaci- 
tated him  from  work.  He  was  awarded,  under 
the  provisions  of  the  Workmen's  Compen- 
sation Act,  1906,  a  weekly  sura  as  compen- 
sation. By  a  custom  of  the  district  a  collier 
was  entitled,  in  addition  to  his  wages,  to,  first, 
a  load  of  fire  coal  for  every  twenty-four  turns 
whilst  in  work,  and,  secondly,  a  load  of  fire  coal 
every  five  weeks  during  incapacity  from  work 
caused  by  accident.  The  defendants  having 
refused  to  allow  the  plaintiff  coal  in  accordance 
with  the  custom,  he  brought  an  action  to 
recover  the  coal  allowance  or  its  value.  The 
County  Court  Judge  v  as  of  opinion  that  sect.  1, 
sub-sect.  2  (b)  of  the  Act  of  1906  debarred  a 
workman  from  making  any  claim  in  respect  of  an 
accident  except  such  as  Avas  created  by  the  Act, 
and  held  that  the  plaintiff  was  not  entitled  to 
recover  : — Held,  that  the  claim  for  coal  allowance 
was  not  a  claim  for  compensation  under  the  Act, 
but  was  a  claim  arising  out  of  the  custom,  which 
was  incorporated  in  the  plaintiff's  contract  of 
employment,  and  that  the  plaintiff  was  therefore 
entitled  to  judgment. 

SiMMONDS   V.    Stourbridge   Glazed   Brick 

AND  Fire  Clay  Co.,  (1910)  79  L.  J.  K.B. 

997  ;    [1910]  2  K.B.  269  ;    102  L.  T.  732  ; 

26  T.  L.  R.  430— Div.  Ct. 
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1906  Art,   Srhrd.   I.    If). 

452.  Agreement  to  Pay  Compensation  during 
Incapacity — Apphcation  by  both  Parties  to  Refer 
Question  of  Workman's  Condition  to  Medical 
Referee — Certificate  of  Recovery — Jurisdiction 
to  Terminate  Compensation.] — ^Tlie  employers, 
having  agreed  to  pay  compensation  during 
incapacity,  subsequently  gave  the  injured 
workman  notice  of  intention  to  terminate 
such  payments  on  the  ground  that  he  had 
recovered.  A  medical  referee  was  appointed 
upon  a  joint  application  in  accordance  with 
the  terms  of  Sched.  I.  15  to  the  Act,  and 
he  reported  that  the  workman  Avas  fit  for 
work.  Upon  the  hearing  of  the  arbitration 
proceedings  the  County  Court  Judge  made  an 
award  terminating  liability  to  pay  compensa- 
tion : — Held,  that  there  was  jurisdiction  to 
make  such  an  award,  and  that  he  was  not 
bound  to  make  a  nominal  award. 

Cranfield  v.  Ansell,  (1910)  4  B.  57 — C.A. 

1906  Act,  Sched.  I.  16, 

453.  Prospective  Award — Award  Terminating 
at  a  Future  Time.] — It  is  not  competent  for 
a  County  Court  Judge,  acting  as  arbitrator 
vinder  the  Workmen's  Compensation  Act,  1906, 
to  make  a  prospective  award  of  so  much  a 
week  for  a  certain  time,  and  after  that  time  a 
smaller  sum. 

Allmi  V,  Thotnas  Spowart  cfc  Co.,  Lim.  (No. 
403  infra)  approved  and  followed. 

Baker  v.  Jewell,  (1910)  79  L.  J.  K.B.  1092  ; 

[1910]  2  K.B.  673  ;    103  L.  T.  173  ;    3  B. 

503— C.A. 


1900  Act,  Sched.  I.  17;    Sched.  II.  1,  9. 

454.  Committee  Representative  of  Employer 
and  Workmen  —  Infant  —  Permanent  Injury  to 
Hand  —  Weekly  Payments  for  Less  than  Six 
Months — Award  by  Committee  of  Lump  Sum — 
Validity.] — Where  within  clause  1  of  Sched.  II. 
to  the  Workmen's  Compensation  Act,  1906, 
there  exists  a  committee  representative  of  an 
emplo3'er  and  his  workmen,  with  power  to 
settle  matters  under  the  Act  in  the  case  of  the 
employer  and  workmen,  that  is  the  body  to 
which,  for  the  purpose  of  settling  any  matter 
which  under  the  Act  is  to  be  settled  by  arbitra- 
tion, the  parties  are  to  go,  unless  either  party 
objects  by  notice  in  writing  before  the  com- 
mittee meet  to  consider  the  matter.  It  is  not 
necessary  that  each  individual  workman,  on 
entering  into  the  contract  of  employment,  should 
agree  to  refer  any  dispute  under  tJheAct  to  such 
committee. 

Apart  from  the  case  of  death,  there  is  no 
jurisdiction  to  award  a  lump  sum  to  a  workman 
by  way  of  compensation  excejJt  under  clause  17 
of  Sched.  I.  to  the  Act,  where  a  weekly  pay- 
ment has  been  continued  for  not  less  than  six 
months,  and  then  only  on  the  application  of 
the  emploj^er. 

Semble,  a  workman,  who  is  an  infant,  may 
be  bound  by  an  award  of  this  kind. 

Mulholland  v.  Whitehaven  Colliery  Co., 
(1910)  79  L.  J.  K.B.  987  ;  [1910|  2  K.B. 
278;  102  L.  T.  663;  26  T.  L.  H.  462; 
3  B.  317— C.A. 
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1906  Act,  Sched.  II.  9  {d). 


455.  Redemption  of  Weekly  Payment  by  a 
Lump  Sum — Judge  refuses  to  Record  on  Ground 
of  Inadeqtuacy— On  application  for  Compensation 
Award  in  favour  of  Employers— Jurisdiction.] — 
A  County  Court  Judge  refused  to  record  a 
memorandum  of  agreement  whereby  an  injured 
workman  agreed  to  accept  a  lump  sum  on 
the  ground  of  inadequacy.  At  the  hear- 
ing of  a  claim  for  compensation,  the  Judge 
found  that  the  workman's  incapacity  was  no 
longer  due  to  the  accident,  and  that  he  had 
already  been  paid  under  the  abortive  agree- 
ment full  compensation  for  the  period  during 
which  the  incapacity  was  the  result  of  the 
accident,  and  made  an  award  in  favour  of  the 
employers  : — Held,  that  by  the  Judge's  decision, 
refusing,  on  the  evidence  then  before  him,  to 
register  the  memorandum,  the  agreement  the 
parties  had  come  to  \\as  swept  away,  and  they 
were  relegated  to  such  rights  as  they  had  under 
the  Act ;  and  that  when  the  claim  for  com- 
pensation came  before  the  Judge  the  claim 
began  de  novo,  and  no  question  of  estoppel  arose 
at  all. 

Beech  v.  Bradford  Corporation',  (1911)  4 
B.  236— C. A. 

1906  Act.  sec.  11. 

456.  Order  for  Detention  of  Ship — Appeal.] 
— Held,  by  the  Court  of  Appeal  (Farwell.  L.J., 
dissenting),  that  no  appeal  lies  direct  to  that 
Court  from  an  order  for  the  detention  of  a  ship 
made  by  a  County  Court  Judge  under  sect.  11 
of  the  Act  of  1906. 

Pakagotis  V.  Owners  of  Ship  "  Pontiac," 
(1911)  [1912]  1  K.B.  74;  105  L.  T.  689; 
28  T.  L.  R.  63  ;   56  Sol.  Jo.  71— C.A. 

See  also 
Contracting  Out,  No.  366. 
Dependants,  No.  382. 
Medical  Examination,  No.  479. 
Registration  of  Agreement,  No.  659. 
Reviewing  Award,  Nos.  676.  677,  697,  716. 


(B)  Scottish  Cases. 

1897  Act}  , 

1906  Act)   ^^'^-  ^  ^'^'■ 

457.  Workman  Injured — Liabihty  Admitted^ 
Medical  Examination :  Refusal  to  Undergo — 
Right  to  Arbitration — Agreement.] — A  workman 
was  injured  in  May,  1901,  and  his  employers 
admitted  liabiUty  for  compensation  and  made 
the  maximum  payments  exigible  under  the 
Workmen's  Compensation  Act,  1897,  down  to 
September,  1902.  No  memorandum  of  agree- 
ment was  registered.  The  workman  then 
submitted  himself,  at  his  employers'  request, 
to  a  medical  man  of  their  selection,  who  re- 
ported that  he  had  recovered  from  his  injuries 
and  was  able  to  do  his  former  work.  The 
payments  of  compensation  were  then  discon- 
tinued. The  workman  was  dissatisfied  with 
the  report  of  the  employers'  medical  man,  but 
he  did  not  submit  himself,  under  Sched.  I.  11  of 
the  Act,  to  one  of  the  medical  practitioners 
appointed   by  the  Secretary  of  State  for  the 
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purposes  of  the  Act.  He  instituted  arbitration 
proceedings  in  ordinary  form,  in  which  he 
claimed  compensation  in  respect  of  his  injury  : — 
Held  (diss.  Lord  Young),  infer  alia  that  in 
these  circumstances  the  workman  was  not 
entitled  to  have  his  claim  dealt  with  in  an 
arbitration  under  the  Act. 

Davidson  v.  Summerlee   &  Mossend   Irox 

&     Steel     Co.,     Lim.,     (1903)     40     Sc. 

L.  R.  764  ;   5  F.  991  ;    II  S.  L.  T.  269— Ct. 

of  Sess. 


458.  Application  for  Arbitration  before  Master 
has  had  Time  to  Consider  Claim,  and  before  Date 
of  First  Weekly  Payment  has  Arrived — Com- 
petency.]— A  workman  met  with  an  accident 
entitling  him  to  compensation  under  the  Work- 
men's Compensation  Act,  1897.  On  October 
31  he  wrote  intimating  a  claim  against  his 
master  under  the  Employers'  Liability  Act, 
1880,  or  alternatively  under  the  Workmen's 
Compensation  Act.  The  first  weekly  payment 
under  the  latter  statute  fell  due  on  Novem- 
ber 4.  On  November  2  the  workman  lodged  a 
petition  for  arbitration.  The  master  pleaded 
that  the  appUcation  was  incompetent  and 
premature  inasmuch  as  there  was  no  question 
between  the  parties  when  it  was  presented 
and  no  time  had  been  given  him  to  consider 
the  claim  as  made.  The  Sheriff-Substitute 
found  the  defences  irrelevant,  and  awarded 
compensation  : — Held,  that  as  there  was  no 
dispute  between  the  parties  when  the  petition 
was  lodged  as  to  the  liability  to  pay  compensa- 
tion or  its  amount  or  duration,  the  compensa- 
tion payable  not  being  at  the  time  of  the 
appUcation  in  arrear,  no  question  had  arisen 
within  the  meaning  of  sect.  1  (3)  of  the  Act, 
and  consequently  that  the  condition  precedent 
to  an  arbitration  was  wanting,  and  the  Sheriff- 
Substitute  ought  to  have  dismissed  the  petition. 

Field  V.  Longden  tfc  Sons  (No.  437  supra) 
approved. 

Kennedy  v.  Caledon  Shipbuilding  & 
Engineering  Co.,  Lim.,  (1906)  43  Sc.  L.  R. 
687  ;  8  F.  960  ;  14  S.  L.  T.  133— Ct.  of 
Sess. 


459.  Application  for  Arbitration  while  Master 
is  Paying  Full  Compensation — Competency.] — 
His  employers,  without  arbitration  or  a  specific 
agreement,  were  paying  an  injured  workman 
the  full  weekly  compensation  which  he  could 
claim  under  the  Workmen's  Compensation  Act, 
1 897,  but  had  on  several  occasions  when  making 

Sayment  intimated  to  him  that  they  thought  he 
ad  recovered  and  that  the  payments  might 
soon  be  stopped.  The  workman  after  a  time 
presented  a  petition  for  arbitration : — Held, 
that  the  petition  was  incompetent  and  should 
have  been  dismissed,  inasmuch  as  (1)  when  it 
was  lodged  no  question  had  arisen  between  the 
parties  as  required  by  sect.  1  (3)  of  the  Act 
prior  to  arbitration,  and  (2)  the  workman  had 
no  right  to  have  his  right  to  compensation 
constituted  and  controlled  by  a  court  of  law 
irrespective  of  the  Act. 

Sweeney  v.  Gourlay  Bros.  &  Co.  (Dundee), 
Lim.,  (1906)  43  Sc.  L.  R.  690;  8  F.  965; 
14  S.  L.  T.  131— Ct.  of  Sess. 
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4(30.  Competency — Unrecorded  Agreement  Not 
Acted  upon  for  Seven  Years.]  —  A  miner 
who,  on  March  1,  1899,  had  received  injuries 
through  an  accident,  agreed  to  accept  from 
his  employers  compensation,  as  for  total 
incapacity,  at  the  maximum  rate,  and  did  so 
down  to  May  21,  1900,  when  payments  of 
compensation  ceased  and  he  was  taken  back 
into  employment,  worked  when  he  was  able,  and 
was  paid  wages.  Seven  years  later,  on  April  1, 
1907,  he  became  again,  as  the  result  of  his 
injuries,  totally  incapacitated.  No  memo- 
randum of  the  agreement  had  been  recorded. 
The  miner  having  by  ordinary  application 
under  sect.  1  (3)  of  the  Workmen's  Compensa- 
tion Act,  1897,  instituted  arbitration  proceedings 
to  fix  the  compensation  due  to  him,  beginning 
the  first  payment  as  from  May  21,  1900,  the 
arbiter  dismissed  the  application  as  incom- 
petent in  respect  of  the  previous  agreement, 
stating  "  it  is  not  averred  or  proved  that  such 
agreement  has  been  ended  or  varied."  The 
employers  admitted  liability  from  the  time 
when  total  incapacity  had  again  supervened  : — 
Held,  that  the  arbitration  proceedings  were 
competent,  there  being  no  existing  agreement 
regulating  the  rights  of  the  parties. 

Dempster  v.  William  Baird  &  Co.,  Lim., 
(1908)  45  Sc.  L.  R.  432 ;  [1908]  S.  C.  722  ; 
15  S.  L.  T.  881  ;   1  B.  62— Ct.  of  Sess. 

461.  Action  to  Enforce  Agreement  under 
Workmen's     Compensation     Act,    1897.]  —  An 

action  to  enforce  payment  of  a  claim  under 
the  Workmen's  Compensation  Act,  1897,  is 
incompetent. 

Cochrane  v.  David  Traill  «fe  Sons,  (1900) 

37  Sc.  L.  R.  662  ;    2  F.  794  ;    7  S.  L.  T. 

459— Ct.  of  Sess. 

462.  Unrecorded  Agreement  to  Pay  Com- 
pensation during  Incapacity — Termination  of 
Incapacity — Refusal  of  Further  Payments — 
Arbitration — No  Jurisdiction  to  Award  Com- 
pensation after  Termination  of  Incapacity.]  — 
A  workman,  who  had  been  injured  in  his 
employment  in  August,  1903,  entered  into 
an  agreement  with  his  employers  under  which 
they  bound  themselves  to  pay  him  12a.  5d. 
weekly  during  the  period  of  his  incapacity  as 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897.  The  agreement  was  not  re- 
corded. The  incapacity  ceased  on  December 
14,  1903,  from  which  date  his  employers  refused 
further  payments. 

In  March,  1905,  the  workman  brought  an 
arbitration  in  which  he  asked  decree  against 
his  employers  for  the  sum  of  125.  5rf. 
weekly  from  December  21,  1903,  until  the 
further  orders  of  the  Court: — Held,  (1)  that 
the  arbiter  could  pronounce  no  decree  for  pay- 
ments, either  by  way  of  an'ears  or  otherwise, 
based  upon  the  agreement,  as  the  Act  conferred 
no  jurisdiction  upon  the  statutory  tribunal 
to  deal  with  agreements  except  with  regard  to 
their  statutory  registration  and  the  review  of 
their  terms  in  an  application  under  Sched.  I.  12 ; 
(2)  that  this  being  an  arbitration  under  sect.  1 
(3),  he  could  only  under  the  statute  award 
compensation  during  incapacity. 

Jamieson  v.   Fife    Coal   Co.,   Lim.   (No.    296 


supra),  and  Strannigan  v.  Baird   cfc   Co.,   Lim. 
(No.  495  infra),  commented  on. 
TiGUE   V.    Colvtlle    &   Sons,    Lim.,    (1908) 

43  Sc.  L.  R.  129  ;    8  F.  179  ;    13  S.  L.  T. 

571— Ct.  of  Sess. 

463.  Power  of  Arbiter  to  Declare  that  the 
Compensation  Payable  to  the  Workman  shall 
Cease  at  a  Future  Date.] — In  an  application  to 
have  the  compensation  payable  to  an  injured 
miner  ended  or  diminished,  the  arbiter,  on  a 
report  by  a  medical  referee  to  the  effect  that 
the  miner's  wage-earning  capacity  would  be 
completely  restored  after  three  months'  work 
on  the  surface,  directed  that  the  compensation 
should  cease  after  a  certain  future  date,  giving 
effect  to  the  report : — Held,  that  the  arbiter 
had  exceeded  his  power  under  the  Workmen's 
Compensation  Act,  1897,  inasmuch  as  his 
function  in  assessing  compensation  was  to  have 
regard  to  the  workman's  present  state,  and  not 
to  pronounce  a  judgment,  the  validity  of  which 
would  depend  on  his  condition  at  a  future 
date. 

Allan  v.  Thomas  Spowart  &  Co.,  Lim.,  (1906) 
43  Sc.  L.  R.  599  ;  8  F.  811  ;  14  S.  L.  T.  84— 
Ct.  of  Sess. 

464.  Suspension  of  Charge  upon  Registered 
Agreement  as  for  Total  Incapacity  where  Re- 
duced Compensation  has  been  Given  and 
Accepted,  on  Ground  that  Total  Incapacity  has 
again  Supervened — Competency.]  —  To  justify 
a  suspension  of  a  charge  upon  a  registered 
agreement  it  ought  to  be  shown  that  without 
such  suspension  the  complainer  would  suffer 
some  manifest  injustice,  and  further  that  the 
end  to  be  attained  by  such  suspension  could  not 
be  attained  by  proceedings  under  the  Act. 

In  February,  1904,  a  workman  was  injured, 
and  the  compensation  payable  to  him  by  his 
employers  was  fixed  by  agreement  at  15.s.  \\d. 
per  week,  being  the  statutory  maximum  for 
total  incapacity.  A  memorandum  of  the 
agreement  was  duly  recorded  in  July,  1905. 
The  workman  sufficiently  recovered  to  be  able 
to  do  light  work  between  September  26  and 
December  9,  1905,  and  during  that  period  the 
employers  made  payments,  which  he  accepted 
in  name  of  compensation,  of  sums  at  the  rate 
of  75.  9(i.  per  week  from  September  26  to 
October  21,  1905,  and  at  the  rate  of  55.  a  week 
thereafter  till  December  9,  1905 ;  the  com- 
pensation paid  representing  one-half  of  the 
difference  between  the  amount  which  he  was 
then  earning  and  the  amount  which  he  was 
earning  at  the  date  of  the  accident.  The 
workman  subsequently  refused  to  accept  further 
payments  of  55.  per  week,  at  the  end  of  December, 
on  the  ground  that  he  was  not  able  to  work 
continuously  even  at  the  light  employment, 
and  from  January  10,  1906,  on  the  ground  that 
total  incapacity  had  on  that  date  again  super- 
vened. In  March,  1907,  he  charged  his  employers 
upon  the  registered  agreement  to  make  payment 
to  him  of  15s.  llti.'fper  week  from  January  10. 
The  employers  brought  a  suspension,  and  argued 
that  the  original  agreement  had  been  superseded 
by  agreements  to  pay  and  accept  the  lesser  rates, 
that "  by  their  Tacceptance  between  September 
29  and  December  9  the  respondent  was  barred 
from  charging  at  the  original  higher  rate,  and 
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that  in  any  case  the  suspension  could  not  be 
disposed  of  without  inquiry,  as  they  denied 
total  incapacity.  The  Court  refused  to  suspend, 
on  the  ground  that  the  coraplainers  had  a 
remedy  under  the  Workmen's  Compensation 
Act,  1897,  which  they  had  failed  to  take,  viz. 
to  apply,  when  the  dispute  arose  in  December, 
1905,  for  review  of  the  weekly  payments. 
Fife  Coal  Co.,  Lim.  v.  Lindsay,  (1908)  45  Sc. 

L.  R.  317  ;   [1908]  S.  C.  431  ;    15  S.  L.  T. 

742;   I  B.  117— Ct.  of  Sess. 

1897  Act,  sec.  1  (2)  (6),  Sched.  II.  8,  14. 
1906  Act,  sec.  1  (2)  (fc),  Sched.  II.  9,  17. 

465.  Registered  Memorandum — Ordinary  Action 
of  Damages  for  Breach  of  Part  of  Agree- 
ment —  Competency.]  —  An  agreement  between 
an  injured  workman  and  his  employers  set  forth 
the  amount  of  compensation  to  which  he  was 
entitled  under  the  Workmen's  Compensation 
Act,  1897,  and  then  stated  that  the  employers 
agreed  "  in  lieu  of  such  compensation  "  to  give 
the  workman  "  regular  employment "  at 
specified  work  and  to  pay  him  the  fixed  weekly 
wage  of  23.?.,  and  also,  on  the  date  of  the  agree- 
ment, the  sum  of  £90,  "  and  these  in  full  of  all 
his  claims  for  compensation  under  the  said 
Act."  A  memorandum  of  the  agreement  was 
duly  recorded.  The  employers  paid  the  £90, 
and  after  keeping  the  workman  for  nearly  three 
years  in  their  employment  and  paying  him  the 
stipulated  wages,  dismissed  him  as  the  result 
of  a  dispute.  The  workman  brought  an  ordinary 
action  of  damages  against  the  employers 
founded  on  breach  of  the  contract  of  employ- 
ment : — Held  (Lord  Ardwall  indicating  an 
opinion  contra),  that  the  action  was  incompetent, 
inasmuch  as  the  agreement  being  one  and 
indivisible,  and  having  become  by  registration 
equivalent  to  a  decree  of  Court,  the  pursuer 
could  only  follow  out  his  remedy  under  that 
decree. 

Lawrie  1'.  James  Brown  &  Co.,  Lim.,  (1908) 
45  Sc.  L.  R.  477;  [1908]  S.  C.  705;  15 
S.  L.  T.  981  ;   1  B.  137— Ct.  of  Sess. 

1897  Act,  sec.  1  (3),  Sched.  I.  12. 

466.  Supervening  Incapacity — ^Agreement  to 
Pay  Compensation  Ended  by  Sheriff  on  Recovery 
of  Capacity — Application  for  Compensation  of 
New  —  Competency.]  —  A  workman  having 
been  injured,  his  emploj'ers  agreed  to  pay 
him  compensation  under  the  Workmen's  Com- 
pensation Act,  1897.  A  memorandum  of  the 
agreement  was  duly  recorded.  The  employers 
afterwards  applied  to  the  Sheriff  as  arbiter  to 
have  the  weekly  payments  reviewed  in  respect 
the  workman  had  recovered.  The  Sheriff,  after 
proof,  found  that  the  incapacity  had  ceased, 
and  ended  the  compensation.  The  workman 
thereafter  made  application  to  the  Sheriff  for 
compensation  under  the  Act,  on  the  ground  that 
supervening  incapacity  had  arisen,  caused 
through  the  injury  sustained  by  him  : — Held, 
that  as  the  Sheriff  had  already  found  that  in- 
capacity had  ceased  and  had  terminated  the 
weekly  payments,  the  apphcation  for  an  a\\ard 
of  compensation  of  new  was  incompetent. 

Cadenhead  v.  Ailsa  Shipbuilding  Co.,  Lim., 
(1910)  47  Sc.  L.  R.  784  ;  [1910]  S.  C.  1129  ; 
[1910]  2  S.  L.  T.  65— Ct.  of  Sess. 


1897  Act,  Sched.  II.  8. 
1906  Act,  Sched.  II.  9. 


4(57.  Rectification  of  Register  by  Sheriff- 
Limits  of  Rectification.]— The  authority  given 
by  Sched.  II.  8  to  the  Workmen's  Com- 
pensation Act,  1897,  to  the  Sheriff  to  rectify 
the  register  is  limited  to  correcting  incidental 
mistakes  which  may  have  crept  into  it,  and 
does  not,  in  an  application  to  rectify,  empower 
him  to  determine  questions  as  to  the  rights  and 
liabilities  of  parties  under  the  agreement. 

Accordingly,  a  petition  by  the  employers  of 
a  workman  to  the  Sheriff  to  "  rectify "  the 
register  by  "  expunging  "  therefrom,  or  "  altering 
or  amending  "  an  admittedly  correct  memoran- 
dum of  agreement  for  the  payment  of  compensa- 
tion during  the  workman's  incapacity,  on  the 
ground  that  at  the  date  of  the  recording  of  the 
memorandum  the  workman  had  recovered,  and 
that  the  agreement  no  longer  subsisted,  was 
held  incompetent. 

William  Baird  &  Co.,  Lim.  v.  Stevenson, 
(1907)  44  Sc.  L.  R.  864  ;  [1907]  S.  C.  1259  ; 
15  S.  L.  T.  291— Ct.  of  Sess. 


1897  Act,  Sched.  I.  12.  Schrd.  II.  8. 
1906  Act,  Sched.  I.  16,  Sched.  II.  9. 

468.  Memorandum  of  Agreement— Application 
for  Arbitration  —  Petition  for  Review.]  —  A 
workman  injured  on  October  12,  1904,  was, 
under  an  agreement  between  him  and  his 
employers,  paid  compensation  until  January  26, 
1905,  when  the  employers  stopped  the  payments 
on  the  ground  (not  admitted  by  the  workman) 
that  he  had  recovered  from  his  injuries.  The 
workman  thereupon  presented  an  application 
to  the  Sheriff  for  warrant  to  record  a  memoran- 
dum of  the  agreement,  which  was  granted  after 
considerable  procedure,  pending  which  the 
employers  presented  an  application  for  arbitra- 
tion, in  which  they  requested  the  Sheriff  to  find 
that  their  liability  to  compensate  the  workman 
ended  on  January  25,  1905,  and  to  grant  an 
order  declaring  his  right  to  compensation  to 
have  ended  at  that  date,  or,  alternatively,  to 
ascertain  and  fix  such  weekly  payments  as 
might  be  due  under  the  Act,  and  to  grant  an 
award  finding  the  workman  entitled  to  such 
weekly  payments,  beginning  the  first  payment 
on  February  1,  1905,  for  the  preceding  week  : — 
Held,  that  the  application  for  arbitration  was 
incompetent,  on  the  grounds  (1)  that  as  an 
original  application  for  arbitration  it  was 
excluded  by  the  agreement,  of  which  a  memo- 
randum had  been  recorded  ;  and  (2)  that,  as 
framed,  it  could  not  be  treated  as  a  petition  for 
review  under  Sched.  I.  12. 

Dunlop  V.  Rankin  d;  Blackmore  (No.  662  infra) 
followed. 

Lochgelly  Iron  &  Coal  Co.  v.  Sinclair, 

(1907)  44  Sc.  L.  R.  750  ;  [1907]  S.  C.  1071  ; 

15  S.  L.  T.  151— Ct.  of  Sess. 

1906  Act,  Sched.  I.  12,  Sched.  II.  8,  14  (h). 

469.  Competency  of  Suspension  of  a  Charge 
in  so  far  as  Relating  to  ( A)  the  Period  Prior  to  the 
Date  of  Granting  of  the  Warrant  to  Record  a 
Memorandum  of  Agreement  ;  (B)  the  Period 
Subsequent  thereto — Relevancy  of  Averment  of 
Acquiescence  in  Discontinuance  of  Compensation.] 
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— Apart  from  such  special  cases  as  that 
of  a  workman  admitting  actual  payment  of 
compensation  or  the  receipt  of  full  wages  from 
the  same  employer,  the  Court  will  not  suspend 
a  charge,  proceeding  upon  a  recorded  memoran- 
dum of  agreement,  so  far  as  relating  to  the 
period  subsequent  to  the  date  of  the  granting  of 
the  warrant  to  record  the  memorandum  ;  while, 
so  far  as  relating  to  the  period  prior  to  the 
granting  of  the  warrant,  it  will  not  suspend 
simpliciter,  but  as  regards  that  period  will 
allow  a  proof  if  the  complainer  relevantly  avers 
that  the  respondent  has  acquiesced  in  either 
the  variation  or  the  discontinuance  of  com- 
pensation, and  if  the  averment  is  proved,  will 
suspend. 

LOCHGELLY  IrON  &  COAL  Co.,  LiM.  t'.  SINCLAIR  ; 

FiNNiE  &  Son  v.  Fulton,  (1909)  46  Se.  L.  R. 
665;  [1909]  S.  C.  922,  938; [1909] 1  S.  L.  T. 
367,  375— Ct.  of  Sess. 

470.  Weekly  Payment— Suspension  of  Charge 
Relating  to  Period  Subsequent  to  Recording 
o!  Memorandum  —  Competency.]  —  A  work- 
man whose  employers  had  agreed  to  pay 
him  compensation  recorded  a  memorandum 
of  the  agreement.  Thereafter  his  employers 
terminated  the  weekly  payments  at  their  own 
hand  on  the  ground  that  the  workman  had 
recovered.  The  workman  having  charged  for 
payment,  his  employers  brought  a  suspension  : — 
Held,  that  as  the  suspension  related  to  a  })eriod 
subsequent  to  the  recording  of  the  memorandum, 
it  was  not  the  appropriate  remedy,  and  must 
be  refused  simpliciter. 

Lochgelly  Iron  efc  Coal  Co.,  Lim.  v.  Sinclair 
(No.  469  supra)  followed. 

Donaldson  Bro.s.  v.  Cowan,  (1909)  46  So. 
L.  R.  920;  [1909]  f?.  C.  1292;  [1909]  2 
S.  L.  T.  161  ;  2  B.  390— Ct.  of  Sess. 


1897  Act. 

471.  Workman  Recovered  from  Injury — Loss 
o!  Finger — Right  of  Workman  to  Nominal  Award 
to  Preserve  Claim  in  the  Event  of  Supervening 
Incapacity.] — A  workman,  a  boy  of  seven- 
teen, who  was  temporarily  incapacitated 
by  the  loss  of  the  third  finger  of  his  left  hand 
in  consequence  of  an  injury  sustained  in  his 
employers'  factory,  for  a  number  of  weeks 
received  from  his  employers  85.  per  week, 
being  the  full  amount  which  he  would  have 
earned  if  he  had  been  working.  The  employers 
having  offered  to  receive  the  workman  back, 
and  the  workman  having  promised  to  return, 
but  not  having  done  so,  the  emploj'crs  ceased 
the  payments.  The  workman  then  took  work 
from  a  new  employer,  and  thereafter  claimed 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  in  respect  of  the  loss  of 
his  finger,  and  instituted  arbitration  proceedings, 
in  which  he  admitted  that  he  was  then  able  to 
do  all  his  old  work,  and  in  which  the  Sheriff 
found  that  he  could  have  done  so  and  earned 
8.9.  per  week  before  he  entered  his  new  employ- 
ment ;  the  Sheriff  accordingly  assoilzied  the 
respondents.  In  a  case  for  appeal  at  the 
instance  of  the  workman,  he  maintained  that 
he  was  entitled  to  such  a  declaration  of  the 
liability    of    his    former    employers    as    would 


pre.ierve  his  rights  in  the  event  of  supervening 
incapacity.     The  Court  dismissed  the  appeal. 
Husband  v.  P.   &.  P.  Campbell,  (1903)  40 
Se.  L.  R.  822  ;    5  F.  1146  ;    11  S.  L.  T.  243 

— Ct.  of  Sess. 

1906  Act,  sec.  13,  Sched.  I.  8. 

472.  Jurisdiction  of  Arbiter — Dependants — 
Illegitimate  Child  —  Competency  of  Arbiter 
Deciding  whether  Claimant  Illegitimate  Child  of 
Deceased  Workman.]  —  In  an  arbitration 
under  the  Workmen's  Compensation  Act,  1906, 
it  is  competent  for  the  arbiter  to  decide  inci- 
dentally, for  the  purposes  of  the  arbitration, 
whether  a  claimant  to  compensation  is  the 
illegitimate  child  of  a  deceased  workman. 

Johnstone  v.  James  Spencer  &  Co.,  (1908)  45 
Sc.  L.  R.  802;  [1908]  S.  C.  1015;  16 
S.  L.  T.  182  ;    1  B.  302— Ct.  of  Sess. 

473.  Arbiter  —  Jurisdiction  —  Sheriff — "  Depen- 
dent "  —  Husband  and  Wife  —  Irregular 
Marriage.] — Quoere  whether  it  is  competent  in 
an  arbitration  under  the  Workmen's  Compensa- 
tion Act,  1906,  for  the  arbiter  to  consider  and 
decide  whether  the  claimant  has  proved  by 
evidence  of  cohabitation,  habit  and  repute, 
that  she  was  married  to  the  deceased,  in  respect 
of  whose  death  she  claims  compensation. 

Fife  Coal  Co.,  Lim.  v.  Wallace,  (1909)  46 
Sc.  L.  R.  727  ;  [1909]  S.  C.  682  ;  [1909] 
1  S.  L.  T.  .509  ;   2  B.  264— Ct.  of  Sess. 

1906  Act,  sec.  1  (3). 

474.  Arbiter  —  Sheriff  —  Jurisdiction  —  Dis- 
charge —  "  Any  Question  as  to  the  LiabiUty 
to  Pay  Compensation."] — In  an  appeal  from  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1906,  the  defenders  founded  on  a  discharge 
pvirporting  to  have  been  granted  by  the  work- 
man, and  pleaded  that  the  Sheriff,  sitting  as 
arbiter,  was  bound  to  apply  it  as  such  unless  and 
until  it  was  reduced  by  competent  legal  process  : 
• — Held,  that  the  question  as  to  the  vaUdity  of 
the  discharge  was  a  question  "  as  to  the  liability 
to  pay  compensation  "  under  sect.  1  (3)  of  the 
Act,  and  that  the  Sheriff  sitting  as  arbiter  could 
competently  dispose  of  the  same. 

Ellis  v.  Lochgelly  Iron  &  Coal  Co.,  Ltd., 
(1909)  46  Sc.  L.  R.  960  ;  [1909]  S.  C.  1278  ; 
[1909]  2  S.  L.  T.  224  ;  2  B.  136— Ct.  of 
Sess. 

1906  Act.  Sched.  I.  16,  Sched.  II.  9. 

475.  Recording  of  Agreement — Power  of  Sheriff 
to  Postpone  Recording  where  Simultaneous 
AppUcation  for  Review  by  Employers  on  Ground 
of  Recovery.] — A  workman  on  May  20,  1909, 
presented  an  appHeation  craving  the  Court 
to  grant  warrant  to  the  sheriff-clerk  to  record 
a  memorandum  of  agreement.  The  employers 
thereupon  presented  an  application  for  an  arbi- 
tration to  have  the  compensation  payable 
under  said  agreement  ended  as  on  April  30, 
1909,  or  otherwise  to  have  it  diminished. 
The  Sheriff-Substitute,  acting  as  arbiter,  on 
June  30  allowed  a  proof  in  the  application  for 
arbitration,  and  appointed  it  to  proceed  on 
July  7.  The  workman  moved  for  warrant  to 
record     the     memorandum     "  in     respect     its 
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genuineness  was  not  disputed  and  no  otlier 
question  of  fact  arose."  The  Sherifl-Substitute 
refused  the  motion  and  allowed  proof,  appointing 
it  to  proceed  also  on  July  7  : — Held,  that  the 
Sheriff-Substitute  had  acted  rightly,  and  that 
he  was  not  bound  to  register  the  memorandum 
without  awaiting  the  result  of  the  proof  in 
the  counter-application.  Diss.  Lord  Johnston, 
who  was  of  opinion  that  the  Sheriff-Substitute 
was  bound  to  grant  warrant  to  register  the 
memorandum,  but  that  he  ought  to  have 
superseded  extract  until  his  award  in  the 
counter-ajiplication  for  review  was  determined. 

Opinion  (per  Lord  President)  that  the  arbiter 
might  also  have  sisted  the  application  to  register 
until  the  determination  of  the  application  to 
vary,  or,  though  not  so  conveniently,  might 
have  registered  the  memorandum  but  super- 
seded extract  until  such  time  as  there  was  a 
determination  in  the  application  to  vary  or  end. 

M'EvvAN  V.  Wn.LiAM  Baird  &  Co.,  LiM., 
(1910)  47  Sc.  L.  R.  430;  [1910]  S.C.  436  ; 
[1910]  1  S.  L.  T.  215— Ct.  of  Sess. 

1906  Act,  Schcd.  I.  16. 

476.  Suspension  of  Charge — Competency  of 
Suspension  Pending  Decision  of  AppUcation  for 
Review.] — Opinion  (per  the  Lord  President) 
that  the  only  proper  ^\ay  to  get  rid  of  a  recorded 
memorandum  of  agreement  under  the  Work- 
men's Compensation  Act,  1906,  is  by  an  ap- 
plication to  the  Sheriff  to  review,  and  that  an 
employer  who  has  applied  for  review  of  an 
agreement  is  not  entitled,  pending  the  disposal 
of  the  application,  to  obtain  a  suspension  of  a 
charge  made  by  the  workman  in  virtue  of  an 
extract  of  the  memorandum. 

Wilsons  &  Clyde  Coal  Co.,  Lim.  v.  Cairn- 
duff,  (1910)  48  Sc.  L.  E.  500  ;  [1911]  S.  C. 
647  ;    [1911]  1  S.  L.  T.  369— Ct.  of  Sess. 

1906  Act,  sec.   16  (i)  ;    Sc/ied.  II.   17  (h). 

All.  Appeal  to  House  of  Lords — Statute — 
Jurisdiction.] — In  an  arbitration  under  the  Act 
of  1 897,  arising  out  of  an  accident  which  occurred 
on  November  20,  1906,  the  arbiter,  m  ith  consent, 
remitted  to  a  medical  referee,  and  on  his  report, 
Avithout  further  evidence,  gave  his  decision 
reducing  the  comjjensation  previously  paid  by 
a  half.  The  employer  appealed  by  stated  case 
to  the  Court  of  Session,  whose  decision  was  that 
compensation  should  be  ended  : — Held,  that  the 
House  of  Lords  had  no  jurisdiction  to  entertain 
an  appeal,  as  the  words  in  the  Workmen's 
Compensation  Act,  1906,  sec.  16  (i),  "  proceedings 
consequential  "  or  references  to  medical  referees, 
\\ould  not  cover  the  ca.se. 

RosiE  V.  Mackay,  (1911)  49  Sc.  L.  R.  48; 
[1911]  2  S.   L.   T.  401  ;    105  L.  T.  682  ;  56 
Sol.  Jo.  87— H.  L.  (S.). 
See  also 
Medical  Examination,   Nos.   495,  499. 
Reviewing    Award,    Nos.   720,   722,   727, 
728,  729. 


(C)  Irish  Case. 


1897  Act. 


478.  Settlement  of  Claim  by  Mutual  Agreement 
— Evidence  of — Acceptance  of  Temporary  Allow- 
ance  and   Return    to    Work.]— Where  a  work- 
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man,  to  whom  the  provisions  of  the  Workmen's 
Compensation  Act,  1897,  applied,  having 
been  injured,  and  claimed  compensation, 
accepted  a  weekly  payment  of  half  wages  under 
the  Act,  and  after  seven  weeks  gave  up  the 
weekly  payment  and  returned  to  work, — Held, 
that  ho  had  not  thereby  settled  his  claim  under 
the  Act  by  agreement,  and  it  was  open  to  him 
to  apply  for  arbitration. 

O'Callaghan  v.  Martin,  38  Jr.  L.  T.  R.  152 
— C.A. 


(XIII.)  MEDICAL  EXAMINATION 
AND  REPORT. 


(A)  English  Cases. 

1897  Act,  Sched.  I.  3. 
1906  Act,  Sched.  I.  4. 

479.  Examination  of  Workman  by  Duly 
Qualified  Medical  Practitioner — Jurisdiction  to 
Impose  Conditions.] — An  arbitrator  has  no 
power  to  make  it  a  condition  of  an  order  under 
the  Workmen's  Compensation  Act,  1897,  that 
a  workman  shall  submit  himself  for  examination 
by  a  duly  qualified  medical  practitioner,  that 
the  employer  shall  pay  the  expense  of  the 
attendance  at  such  examination  of  a  medical 
practitioner  on  the  workman's  behalf. 

OsBORN  V.  ViCKERS,  SoN  &  Maxim,  69  L.  J. 
Q.B.  606  :  [1900]  2  Q.B.  91  ;  82  L.  T.  491  ; 
10  T.  L.  R.  333  ;   2  M-S.  130— C.A. 


1897  Act,  Sched.  /.   11. 
1906  Act,  Sched.  I.   14,  15. 

480.  Examination  of  Workman  by  Employer's 
Medical  Practitioner — Refusal  of  Further  Exam- 
ination by  Medical  Referee — "  Such  Examina- 
tion "  —  Examination  Condition  Precedent  to 
Right  to  Proceed  for  Compensation  —  Stay  of 
Proceedings.]  —  By  Schedule  I.  clause  1 1  of 
the  Workmen's  Compensation  Act,  1897, 
"  Any  workman  receiving  weekly  payments 
under  this  Act  shall,  if  so  required  by  the 
employer,  .  .  .  from  time  to  time  submit 
himself  for  examination  by  a  duly  qualified 
medical  practitioner  provided  and  paid  by  the 
employer  .  .  .  ;  but  if  the  workman  objects 
to  an  examination  by  that  medical  practitioner, 
or  is  dissatisfied  by  the  certificate  of  such 
pj-actitioner  upon  his  condition  when  com- 
municated to  him,  he  may  submit  himself  for 
examination  to  one  of  the  "  medical  referees 
appointed  for  the  purposes  of  the  Act,  and 
the  certificate  of  that  medical  referee  "  as  to  the 
condition  of  the  workman  at  the  time  of  the 
examination  shall  be  given  to  the  employer 
and  workman,  and  shall  be  conclusive  evidence 
of  that  condition.  If  the  workman  refuses  to 
submit  himself  to  such  examination,  or  in  any 
way  obstructs  the  same,  his  right  to  such 
weekly  payments  sliall  be  suspended  until  such 
examination  has  taken  place  " : — Held,  that, 
upon  the  true  construction  of  clause  11,  it  was 
not  a  condition  precedent  to  the  right  of  a 
workman  to  have  compensation  assessed  under 
the  Act  of  1897  that  he  should  submit  himself 
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for  examination  not  only  by  a  medical  practi- 
tioner provided  and  paid  by  the  employer, 
but  also  by  one  of  the  medical  referees  appointed 
for  the  purposes  of  the  Act ;  that  the  provisions 
of  clause  11  as  to  submission  for  examination, 
if  required  by  the  employer,  to  a  medical 
practitioner  provided  and  paid  by  the  employer 
were  compulsory,  but  that  the  provisions  as  to 
examination  by  one  of  the  medical  referees 
appointed  for  the  purposes  of  the  Act  were 
optional  on  the  part  of  the  workman ;  and 
that  the  words  "  such  examination "  in  the 
last  paragraph  of  clause  11  referred  not  to  an 
examination  by  one  of  the  medical  referees, 
but  to  the  examination  by  the  employer's 
medical  practitioner. 

The  decision  in  Niddrie  <fc  Benhar  Coal  Co.  v. 
31 'Kay  (Scotch,  No.  492  infra)  and  the  dissenting 
judgment  of  Lord  Young  in  Davidson  v.  Sum- 
mcrke  di  Mossend  Steel  cfc  Iron  Co.  (Scotch, 
No.  488  infra),  approved. 
Neaqles     v.     Nixon's     Navigation     Co.  ; 

Edwards  v.  Guest,  Keen  &  Nettlefolds, 

LiM.,  73  L.  J.  K.B.  165  ;  [1904]  1  K.B.  339  ; 

68  J.  P.  297  ;   52  W.  R.  356  ;   90  L.  T.  49  ; 

20  T.  L.  R.  160  ;   6  M-S.  140— C.A. 

1906  Act,  Sched.  I.   14. 

481.  "  Refusal  to  Submit  "—Stipulation  by 
Workman  that  bis  own  Medical  Practitioner 
should  be  Present.] — A  workman  who  is  willing 
to  submit  himself  for  examination  by  the 
employer's  medical  practitioner  in  the  presence 
of  his  own  doctor,  but  not  otherwise,  does  not 
"  refuse  "  to  submit  himself  for  examination 
or  "in  any  way  obstruct  the  same  "  within 
the  meaning  of  clause  14  of  Sched.  I.  to  the 
Workmen's  Compensation  Act,  1906. 

Devitt  &  Crosby  Magee  v.  Owners  of 
Steamship  "  Bainbridge,"  78  L.  J.  K.B. 
1059  ;  [1909]  2  K.B.  802  ;  101  L.  T.  299  ; 
2  B.  383— C.A. 

Not  followed  in  H.L.  in  Morgan  v.  Wm. 
Dixon,  Ltd.,  (No.  498  infra). 


482.  "Refusal  to  Submit  " — Question  of  Fact 
— Refusal  to  Attend  at  Surgery  of  Employer's 
Medical  Man,  but  otherwise  ready  to  Submit 
Himself.]  —  There  is  no  law  prescribing 
where  the  medical  examination  of  a  \\orkman 
shall  take  place.  When  a  workman  upon  re- 
quest to  attend  for  medical  examination  at  the 
surgery  of  the  employer's  medical  man  refused, 
but  expressed  his  wilhngness  to  submit  himself 
for  examination  at  the  surgery  of  his  o\\  n  doctor, 
— Held,  on  the  facts,  that  the  attitude  of  the 
workman  did  not  amount  to  a  refusal  to  submit 
within  Sched.  I.   14  to  the  Act. 

Harding  v.  Royal  Mail  Steam  Packet  Co., 
(1910)  4  B.  59— C.A. 

But  see  No.  498  infra. 


483.  "Refusal  to  Submit" — Stipulation  that 
Examination  be  at  Office  of,  or  in  the  Presence 
of,  Workman's  Solicitor.] — A  workman  in  receipt 
of  compensation  refused  to  submit  himself  for 
medical  examination  as  required  by  Sched.  I.  14 
to  the  Act,  unless  the  examination  took  place 
at  his  solicitor's  office  or  in  his  solicitor's  presence 


notwithstanding  that  the  employers  intimated 
that  they  had  no  objection  to  the  workman's 
medical  man  attending  the  examination : — 
Held,  that  the  action  of  the  workman  amounted 
to  a  "refusal"  to  submit  to  medical  examination. 

Warby  v.  Plaistowe  &  Co.,  (1910)  4  B.  67— 
C.A. 

But  see  No.  498  infra. 

1906  Act,  Sched.  I.  15. 

484.  Certificate  of  Medical  Referee — Evidence 
tendered  in  Contradiction  of  Certificate.] — The 
certificate  of  a  medical  referee,  obtained  in 
accordance  with  Sched.  I.  15  to  the  Act,  as  to 
the  workman's  fitness  for  work  is  conclusive,  and 
medical  evidence  tendered  in  contradiction 
cannot  be  received. 

Sapcote  &  Sons  v.  Hancox,  (1911)  4  B.  184— 
C.A. 

1906  Act,  Sched.  II.  15. 

485.  Medical  Referee — Regulations  made  by 
the  Secretary  of  State  and  the  Treasury — 
Death — Cause  of  Death — Reference  to  Medical 
Referee  —  Jurisdiction.]  ■ —  On  an  arbitration 
under  the  Workmen's  Compensation  Act,  1906, 
the  arbitrator  can,  under  Sched.  II.  15,  submit 
to  a  medical  referee  for  a  report  any  matter 
which  seems  material  to  any  question  arising 
in  the  arbitration,  notwithstanding  that  the 
workman  is  dead  and  that  the  regulations  on 
the  subject  made  by  the  Secretary  of  State 
and  the  Treasury  only  contemplate  the  case  of 
a  living  workman. 

Carolan  v.  Harrington,  (1911)  80  L.  J. 
K.B.  1153  ;  [1911]  2  K.B.  733  ;  105  L.  T. 
271  ;   27  T.  L.  R.  486  ;  4  B.  253— C.A. 

486.  "Incapacity  for  Work" — Reference  to 
Medical  Referee  —  Fit  for  Light  Work  —  Award 
on  Basis  of  Total  Incapacity.] — A  sailor,  who 
was  injured,  made  a  claim  for  compensation. 
At  the  hearing  the  County  Court  Judge,  as  the 
medical  evidence  was  conflicting,  referred  the 
matter  to  a  medical  referee,  under  Sched.  II.  15 
to  the  Act.  The  medical  referee  certified  that 
the  sailor  was  fit  for  light  work  on  land  A\ith  a 
truss  •.—Held,  that  the  County  Court  Judge  \\as 
entitled  to  refer  the  matter  to  a  referee,  and 
upon  the  certificate  to  award  compensation 
on  the  basis  of  total  incapacity. 

Henricksen  v.  Owners  of  S.S.  "  Swan- 
HiLDA,"  (1911)  4  B.  233— C.A. 

See  also 
Commencement  of  Arbitration  Proceedings, 
No.  323. 

(B)  Scottish  Cases. 

1897  Act,  Sched.  I.  11. 
1906  Act,  Sched.  I.  14,  15. 

487.  Workman  in  Receipt  of  Compensation 
Going  to  Ireland— Refusal  to  Submit  to  Medical 
Examination  in  Glasgow  without  tender  of 
TraveUing  Expenses.]  —  An  injured  workman 
who  was  in  receipt  of  compensation  in  terms 
of  a  registered  memorandum,  and  who,  whilo 
resident  in  Scotland,  had  on  two  occasions 
submitted  himself  for  examination  by  a  medical 
jjractitioner  provided  by  his  employers,   went 
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to  Ireland  to  live  with  his  father,  who  was 
resident  there.  Two  months  after  ho  had 
left  Scotland  his  employers  called  upon  him  to 
submit  himself  again  for  medical  examination 
in  Glasgow,  but  did  not  offer  to  pay  his  travelling 
expenses  from  Ireland  to  Glasgow  and  back. 
The  workman  intimated  that  he  was  willing 
either  to  submit  himself  for  examination  in 
Glasgow,  provided  the  expenses  of  the  journey 
from  Ireland  to  Glasgow  and  back  were  paid 
him,  or  to  proceed  at  the  employei's'  expense 
to  the  nearest  large  town  in  Ireland  and  be 
examined  there.  The  employers  meantime 
stopped  payment  of  the  weekly  compensation 
on  the  ground  that  the  workman  had  refused 
to  submit  liimself  to,  or  had  obstructed,  medical 
examination  : — Held,  that  the  workman  had 
not  refused  to  submit  himself  to,  or  obstructed, 
medical  examination. 

Baird  &  Co.,  LiM.  V.  Kane,  (1905)  42  Sc.  L.  R. 
347  ;  7  F.  461 ;  12  S.  L.  T.  097— Ct.  of 
Sess. 


1897  Act,  Sched.  I.   11,  12. 

1906  Act,  Sched.  I.  14-10. 
488.  Refusal  or  Obstruction — Right  to  Arbi- 
tration—  Agreement — Memorandum  not  Regis- 
tered —  Suspension  of  Compensation.]  —  A 
workman  was  injured  in  May,  1901,  and  his 
employers  admitted  liability  for  compensation 
and  made  the  maximum  payments  exigible 
under  the  Workmen's  Compensation  Act, 
1897,  down  to  September,  1902.  No  memo- 
randum of  agreement  was  registered.  The 
workman  then  submitted  himself,  at  his  em- 
ployers' request,  to  a  medical  man  of  their 
selection,  who  reported  that  he  had  recovered 
from  his  injuries  and  was  able  to  do  his  former 
work.  The  payments  of  compensation  were 
then  discontinued.  The  workman  was  dis- 
satisfied with  the  report  of  his  employers' 
medical  man,  but  he  did  not  submit  himself, 
under  Sched.  I.  11  of  the  Act,  to  one  of  the 
medical  practitioners  appointed  by  the  Secretary 
of  State  for  the  purposes  of  the  Act.  He 
instituted  arbitration  proceedings  in  ordinary 
form,  in  which  he  claimed  compensation  in 
respect  of  his  injury  : — Held  (diss.  Lord  Young), 
that  in  these  circumstances  (1)  the  workman 
was  not  entitled  to  have  his  claim  dealt  with 
in  an  arbitration  under  the  Act,  and  (2)  that 
so  long  as  he  refused  to  submit  himself  for 
examination  by  one  of  the  official  medical 
practitioners  appointed  under  the  Act  his 
compensation  fell  to  be  suspended. 

Davidson  v.  Summerlee  &  Mossend   Iron 

&   Steel   Co.,  Lim.,   (1903)  40  Sc.  L.   R. 

704;    5  F.  991  ;     US.    L.  T.  269— Ct.  of 

Sess. 


489.  Certificate  of  Medical  Practitioner  Ap- 
pointed under  the  Act  —  Conclusive.]  —  On 
December  7,  1903,  a  workman,  one  of  whose 
eyes  had  been  injured,  was  awarded  by  the 
Sheriff  the  maximum  weekly  payment  permissible 
under  the  Workmen's  Compensation  Act,  1897, 
for  total  incapacity.  On  June  1,  1904,  the 
workman  submitted  himself  for  examination, 
in  terms  of  Sched.  I.  11,  to  one  of  the  medical 
practitioners  appointed  for  the  purposes  of 
the   Act,   and  the  latter  granted   a  certificate 


stating  that  the  workman  was  unfit  for  his 
usual  occupation  of  a  mason's  labourer,  but 
was  "  quite  fit  for  any  work  where  he  would 
not  have  to  exercise  for  the  safety  of  life  or 
limb  that  nice  discrimination  as  to  distances 
for  which  the  sight  of  two  eyes  is  necessary  "  : 
— Held,  on  an  application  for  review  (diss. 
Lord  Young),  (1)  that  the  certificate  was 
conclusive  evidence  of  the  workman's  condition 
at  the  time  of  the  examination  ;  and  (2)  that 
in  the  absence  of  any  offer  by  the  employers 
to  prove  that  the  workman  was  in  fact  earning 
wages  or  that  there  was  work  available  to 
him  within  his  capacity,  the  arbitrator,  in 
view  of  the  terms  of  the  certificate,  was  justified 
in  refusing  to  reduce  the  weekly  payments. 
Bryce  &  Co.  V.  Connor,  (1904)  42  Sc.  L.  R. 
1.54;  7  F.  193;  12  S.  L.  T.  539— Ct.  of 
Sess. 


490.  Injured    Workman    who    had    Left    the 
United     Kingdom  —  Obstructing     Examination.] 

• — In  an  application  by  an  employer  under 
Sched.  I.  12  to  the  Workmen's  Compensation 
Act,  1897,  for  review  of  a  weekly  payment 
to  an  injured  workman,  it  appeared  that  the 
workman  had  gone  to  Australia  without  intima- 
tion to  the  employer  that  he  was  going  or  what 
his  address  there  would  be  : — Held,  that  the 
workman  was  obstructing  examination  in  the 
sense  of  Sched.  I.  11. 

Archibald  Finnie  &  Son  v.  Duncan,  (1904) 

42  Sc.  L.  R.  192  ;    7  F.  2.54  ;    12  S.  L.  T. 

557— Ct.  of  Sess. 


491.  Certificate  of  Medical  Practitioner  Ap- 
pointed under  the  Act  Conclusive  Evidence  of 
Workman's  Condition.] — A  workman  in  receipt 
of  weekly  payments  under  the  Workmen's 
Compensation  Act,  1897,  was  required  by 
his  employer  to  submit  himself  for  medical 
examination,  and  was  examined  by  a  medical 
practitioner  appointed  for  the  purposes  of 
the  Act.  His  report  bore  that  the  workman 
had  recovered  from  his  injuries,  that  he  would 
probably  never  be  able  for  hard  manual  labour, 
but  only  for  light  employment,  but  that  this 
disability  was  not  connected  with  his  injuries  : — 
Held  (diss.  Lord  Young),  that  the  certificate 
of  the  medical  practitioner  was  conclusive 
evidence  under  the  Act,  not  only  as  to  the 
condition  of  the  injured  workman  but  as  to 
the  question  whether  his  condition  was  due 
to  the  accident  or  to  other  causes  ;  that  con- 
sequently the  workman  here  must  be  held  to 
have  recovered  from  the  injuries,  and  that  the 
arbitrator  was  bound  in  respect  of  the  certificate 
to  pronounce  an  order  terminating  the  weekly 
payments. 

BoASE  Spinning  Co.,  Lim.  v.  IM'Avan,  (1901) 
38  Sc.  L.  R.  772  ;  3  F.  1048  ;  9  S.  L.  T. 
152— Ct.  of  Sess. 


1897  Act,  Sched.  I.  11,  12 ;  Sched.  II.  13. 
1906  Act,  Sched.  I.  14-16  ;   Sched.  II.  15. 

492.  Medical  Examination — Refusal — Obstruc- 
tion— Failure  to  Submit  for  Examination  by 
Official  Medical  Practitioner  under  Act— Remit 
by  Sheriff — Suspension  of  Compensation — Powers 
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oJ  Sheriff  as  Arbitrator  under  Act.] — A  work- 
man who  had  been  injured  in  the  course 
of  his  employment  entered  into  an  agreement 
with  his  employers  whereby  compensation 
was  paid  at  the  rate  of  12s.  6d.  per  week.  A 
memorandum  of  this  agreement  was  registered. 
The  workman  submitted  himself  for  examination 
by  a  medical  man,  provided  and  paid  for  by 
the  employers,  who  on  December  7,  1902, 
certified  that  the  workman  was  fit  for  work. 
The  workman  intimated  to  the  employers  that 
he  was  dissatisfied  with  this  medical  certificate, 
but  did  not  submit  himself  for  examination  by 
one  of  the  medical  practitioners  appointed  for 
the  purposes  of  the  Workmen's  Compensation 
Act.  1897,  owing,  as  he  alleged,  to  inability  to 
pay  the  fee.  On  February  11,  1903,  the  em- 
ployers, while  continuing  to  pay  the  compensa- 
tion fixed  by  the  agreement,  presented  an 
application  for  review,  alleging  that  the  work- 
man's incapacity  for  work  had  ceased  on 
November  7,  1902.  The  employers  offered  no 
evidence,  and  objected  to  an  allowance  of  proof, 
on  the  ground  that  the  workman's  right  to 
compensation  was  suspended  from  November  7, 
]  902,  until  he  should  submit  himself  for  examina- 
tion by  one  of  the  medical  practitioners  aj)- 
pointed  under  the  Act.  The  Sheriff  remitted, 
under  Sched.  II.  13  of  the  Act,  to  a  medical 
practitioner  appointed  for  the  purposes  of 
the  Act  to  report  as  to  the  condition  of  the 
workman,  and  thereafter,  on  consideration  of 
his  i-eport,  ordained  the  employers  to  pay  to  the 
workman  9s.  (kl.  per  week: — Held,  (1)  that  the 
woi'kman's  failure  to  submit  himself  for  examina- 
tion by  one  of  the  medical  practitioners  api^ointed 
for  the  purposes  of  the  Act  did  not  disentitle  him 
to  a  proof  in  the  application  for  review,  and 
(2)  that  in  the  circumstances,  the  remit  by 
the  Sheriff'  and  the  award  of  compensation 
following  thereon  were  within  the  powers  of 
the  Sheriff  as  arbitrator  under  the  Act . 

Davidson  v.  Summerlee  d:  Mosstnd  Iron  <fc 
Steel  Co.,  Lim.  (No.  488  supra),  distinguished 
and  commented  on. 

NiDDRiE  &  Benhar  Coal  Co.,  Lim.  v. 
M'Kay,  (1903)  40  Sc.  L.  R.  798  ;  5  F.  1121  ; 
11  S.  L.  T.  275— Ct.  of  Sess. 


1897  Act,  Sched.  II.  13. 
1906  Acf,  Sched.  II.   15. 

493.  Certificate  of  Official  Medical  Practitioner 
Conclusive  Evidence  oi  Workman's  Condition — 
Reduction  of  Weekly  Payment  to  Nominal 
Amount  so  as  to  Preserve  Right  to  Apply  for 
Review.] — In  an  application  by  an  employer 
for  review  of  weekly  payments  made  to  a 
workman  under  the  Workmen's  Compensation 
Act,  1897,  who  had  received  injuries  to  his 
eyesight,  the  Sheriff-Substitute,  in  terms  of 
Sched.  II.  sect.  13,  remitted  to  a  medical 
practitioner  appointed  for  the  purposes  of  the 
Act  to  examine  the  workman's  condition. 
The  report  bore  that  the  power  of  vision  of 
the  right  eye  was  reduced  by  one-half,  which 
condition  would  be  permanent  ;  that  the 
workman  would  never  be  able  for  any  work 
for  which  unimpaired  vision  was  essential,  but 
was  quite  able  to  undertake  his  ordinary  work 
as  a  labourer: — Held  (diss.  Lord  Young),  that 


thy  certificate  was  conclusive  evidence  that 
the  workman's  incapacity  arising  from  his 
injuries  had  ceased,  to  the  effect  of  disentitling 
him  to  further  compensation  in  the  meantime  ; 
but  that  it  was  proper  in  view  of  the  terms  of  the 
report  to  preserve  the  right  of  the  parties  to 
apply  for  review,  and  with  that  object,  instead 
of  ending  the  weekly  payments,  to  reduce  them 
to  a  nominal  amount. 

GouRLAY  Bros.   &  Co.  v.  Ferrier,  (1902) 

39  Sc.  L.  R.  453;    4  F.  711  ;    9  S.  L.  T. 

517— Ct.  of  Sess. 

494.  Medical  Referee  —  Finality.]  —  On  the 
hearing  of  an  application  for  review  of  an 
award  under  the  Workmen's  Compensation 
Act,  1897,  the  Sheriff  finding  the  medical 
evidence  conflicting,  remitted  to  a  medical 
referee,  under  sect.  13  of  Sched.  II.  to  the  Act, 
and  clause  2  of  the  Statutory  Rules,  No.  407, 
to  consider  the  question  whether  the  workman's 
continued  incapacity  for  work  was  due  to  the 
accident  or  to  his  own  neglect  : — Held,  that  the 
report  of  a  medical  referee  to  whom  a  question 
is  referred  under  sect.  13  of  Sched.  II.  is  not 
final. 

DowDS  V.  Bennie  &  Son,  (1902)  40  Sc.  L.  R. 
239;  5  F.  268;  10  S.  L.  T.  439— Ct.  of 
Sess. 


1897  Act,  sec.  1  (3),  Sched.  I.  3,  11. 
1906  Act,  sec.  1  (3),  Sched.  I.  4,  14,  15. 

495.  Medical  Examination  of  Workman — 
Discontinuance  of  Payment  under  Unre- 
corded Agreement — Competency  of  Arbitration.] 
— A  workman  in  receipt  of  a  weekly  payment 
under  an  agreement  not  recorded  in  terms  of 
the  Workmen's  Compensation  Act,  1897,  was 
examined  by  a  medical  practitioner  provided 
by  the  employers,  who  granted  a  medical 
certificate  as  to  his  condition.  This  medical 
certificate  was  communicated  to  the  workman, 
who  was  dissatisfied  therewith,  but  declined  to 
submit  himself  to  examination  by  one  of  the 
medical  practitioners  appointed  for  the  purposes 
of  the  Act.  Thereupon  the  employers  stopped 
the  weekly  payments.  Subsequently  the  work- 
man instituted  an  arbitration  under  sect.  1  (3) 
of  the  Act,  claiming  compensation.  The 
Sheriff-Substitute  found  that  the  workman 
was  precluded  from  having  his  claim  for  com- 
pensation dealt  with  in  the  arbitration  in  respect 
that  he  had  failed  to  submit  himself  for  examina- 
tion  to  one  of  the  medical  practitioners  appointed 
for  the  purposes  of  the  Act : — Held,  that  the 
workman,  having  submitted  to  an  examination 
bj'  a  medical  practitioner  provided  by  his 
employers,  was  not  precluded  by  his  failure 
to  submit  himself  for  examination  by  one  of 
the  medical  practitioners  appointed  for  the 
purposes  of  the  Act  from  having  his  claim 
for  compensation  dealt  with  in  the  arbitration 
instituted  by  him. 

Niddrie  &  Benhar  Coal  Co.,  Lim.  v.  M'Kay 
(No.  492  supra)  followed. 

Davidson  v.  Summerlee  &  Mossend  Iron  db 
Steel  Co.,  Lim.  (No.  488  supra),  disapproved. 

Strannigan  v.  William  Baird  &  Co.,  Lim., 
(1904)  41  Sc.  L.  R.  609;  6  F.  784;  12 
S.  L.  T.  152— Ct.  of  Sess. 
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inon  Act,  m:.  8  (1)  (c/)  (/). 

4!>(i.  Medical  Refgree — Scope  of  Rsfarsnce — 
Finality.  | — A  certifying  surgeon  on  November  25, 
1910,  granted  a  certificate  that  a  miner  was 
suffering  from  a  certain  industrial  disease  to 
Avhich  the  Workmen's  Compensation  Act,  190G, 
applied,  and  was  thereby  disabled  from  earning 
full  wages  at  the  \\ork  at  a\ liich  he  had  been 
employed,  and  that  the  disablement  commenced 
on  October  6,  1910.  The  employers  being 
aggrieved  had  the  matter  referred  to  a  medic-al 
referee  pursuant  to  sect.  8  (1)  (/)  of  the  Act. 
The  medical  referee  on  December  13,  1910. 
dismissed  the  appeal  "  with  this  restriction, 
that  [the  workman]  is  now  able  to  resume  his 
ordinary  work."  The  employers  paid  com- 
pensation from  October  6,  1910,  to  December  13, 
1910,  \\hen  the  \\orkman  returned  to  work. 
On  January  24,  1911,  the  workman  instituted 
proceedings  foran  award  of  partial  compensation, 
and  averred  that  owing  to  his  not  yet  havmg 
fully  recovered  his  earning  capacity  he  was 
only  able  to  earn  £1  a  week  or  thereby,  and 
he  asked  for  a  proof  of  that  averment.  The 
Sheriff-Substitute,  acting  as  arbitrator,  found 
in  law  that  the  medical  referee's  decision, 
including  the  restriction  above  quoted,  was 
final,  and  barred  the  workman  from  insisting 
on  payment  beyond  December  13,  1910,  and 
dismissed  the  petition : — Held,  that  the  re- 
striction was  outside  the  function  of  the  medical 
referee  and  must  be  regarded  as  pro  non  scripto, 
and  that  the  arbitrator  was  wrong  in  dismissing 
the  application. 

Garrett  v.  Waddell  &  Son,  (1911)  48  Sc.  L. 
R.  937  ;    [1911]  2  S.  L.  T.  276— Ct.  of  Sess. 

497.  Medical  Referee — Scope  of  Reference — 
Contradictory  Decision.] — A  certifying  surgeon 
granted  a  certificate  that  a  miner  was  suffering 
from  a  certain  industrial  disease  to  which  the 
Workmen's  Compensation  Act,  190G,  applied, 
and  was  thereby  disabled  from  earnmg  full 
wages  at  the  work  at  which  he  had  been  em- 
ployed. The  employers  being  aggrieved  had 
the  matter  referred  to  a  medical  referee  pur- 
suant to  sect.  8  (I)  (/)  of  the  Act.  He  issued  a 
decision  or  delivei-ance  whereby,  subject  to  a 
note  appended,  he  dismissed  the  appeal.  The 
note  was  contradictory  of  the  deliverance.  The 
Court,  holding  that  the  Sheriff  as  arbitrator 
should  have  refused  to  accejit  the  deliverance, 
remitted  the  cause  to  him  to  i-emit  of  new  to  the 
medical  referee  to  complete  the  reference  by 
answering  categorically  whether  the  workman 
was  suffering  from  an  industrial  disease,  and 
whether  he  was  thereby  disabled  from  earning 
full  wages. 

Winters     v.      Robert     Addie      &     Sons' 

Collieries,  Lim.,  (1911)  48  Sc.  L.  R.  940  ; 

[1911]  2  S.  L.  T.  279— Ct.  of  Sess. 

1906  Act,  Sched.  I.  4. 
498.  Medical  Examination  of  Workman  on 
Behalf  of  Employer — Workman's  Demand  for 
Presence  of  his  Own  Doctor.]^lt  is  not  a 
matter  of  law  but  is  a  question  of  fact  for  the 
decision  of  the  arbiter  whether  the  demand 
of  a  w  orkman,  w  ho  is  to  be  medically  examined 
on  the  employer's  behalf,  under  Sched.  I.  4  to 
the    Act,    that    his    own    doctor   shall    also    be 


present  at  the  examination,  is  reasonable  (diss. 
Lord  Shaw). 

Decision  of  the  Ct.  of  Sess.  (48  Sc.  L.  R.  296  ; 
[1911]  S.  0.  403  ;  [1911]  1  S.  L.  T.  16  ;  4  B.  363) 
affirmed. 

Morgan  v.  William  Dixon,  Lim.,  (1911) 
49  Sc.  L.  R.  45;  [1911 J  2  S.  L.  T.  430; 
81  L.  J.  P.  C.  57;  105  L.  T.  678;  28 
T.  L.  R.  64  ;   56  Sol.  Jo.  88— H.L.  (S.). 

1906  Act,  Sched.  I.  15. 

499.  Certificate  by  Medical  Referee  that  In- 
capacity had  Ceased — Supervening  Incapacity — 
Competency  of  Arbitration  Proceedings — Bar.] 
— A.  having  been  injured  in  the  coursa 
of  his  employment,  was  paid  compensa- 
tion by  his  em])loyers  under  agreement  until 
October  20,  1908,  when  payments  were  stopped. 
On  December  3,  1908,  a  remit  was  made  to  a 
medical  referee  under  para.  15  of  Sched.  I.  to 
the  Workmen's  Compensation  Act,  1906.  The 
referee  reported  that  the  incapacity  ceased  at 
October  20,  1908.  The  workman  acquiesced 
in  non-payment  until  May  8,  1909.  He  there- 
after made  application  to  the  Sheriff  as  arbi- 
trator for  compensation  as  from  that  date,  on 
the  ground  of  supervening  incapacity.  The 
employers  maintained  that  the  medical  referee's 
certificate  was  conclusive,  and  barred  the 
workman's  claim  : — Held,  that  the  certificate 
did  not  bar  his  application  for  arbitration. 
United  Collieries,  Lim.  v.  King,  (1909) 
47  Sc.  L.  R.  41  ;  [1910]  S.  C.  42  ;  [1909] 
2  S.  L.  T.  272  ;  3  B.  546— Ct.  of  Sess. 

1906  Act,  Sched.  II.  15. 
500.  Medical  Report — How  far  Binding  on 
Arbiter.] — A  worlcman,  while  engaged  in  carrying 
joists  from  a  house,  fainted,  and  subsequently 
died.  Medical  witnesses  for  the  workman  gave 
it  as  their  opinion  that  death  was  due  to  rupture 
of  the  heart  caused  by  the  work  on  w  hich  he  was 
engaged,  while  medical  witnesses  for  the  em- 
ployers gave  it  as  their  opinion  that  death  was 
due  to  heart  disease.  1'he  Sheriff,  acting  as 
arbitrator,  in  consequence  of  the  said  conflict 
of  evidence,  remitted  to  a  medical  referee  to 
examine  the  evidence  letl  and  to  report  whether 
during  the  carrying  of  the  joist  the  workman  was 
injured  by  a  rupture  of  the  heart  caused  by  the 
w  ork  and  died  therefrom,  or  whether  he  died  of 
heart  disease.  The  medical  referee  reported  that 
the  workman  died  from  disease  of  the  heart. 
Thereafter  the  Slieriff  found  that  the  workman 
died  from  a  rupture  of  the  heart  caused  by 
the  strain  of  the  work  : — Held,  that  the  arbitrator 
was  not  bound  to  accept  the  medical  referee's 
report  as  conclusive  of  the  question  which  the 
Sheriff-Substitute  had,  as  arbitrator,  to  decide, 
and  that  as  there  was  some  evidence  to  justify 
the  award,  it  must  stand. 

Scotstoun  Estate  Co.  v.  Jackson,  (1911)  48 
Sc.  L.  R.  440;  [1911]  S.  C.  564;  [1911] 
1  S.  L.  T.  215  ;    4  B.  381— Ct.  of  Sess. 

(C)  Irish  Case. 

1906  Act,  Sched.  II.  15. 
501.  Medical    Referee — Reference    by    County 
Court    Judge — Judge    not    bound    by    Referee's 
Report.] — Where  the  County  Court  Judge  under 


90 


ON,  IN,  OR  ABOUT  (E.) 


Sched.  II.  15  to  the  Act  submits  to  a  medical 
referee  for  report  any  matter  which  seems 
material  tojany  question  arising  in  the  arbi- 
tration, the  Judge  is  not  bound  by  the  referee's 
report,  but  should  exercise  an  independent 
judgment. 

QuiNN  V.  Flynn,  (1910)  44  Ir.  L.  T.  R.  18.3  ; 
3  B.  594— C.  A. 


(XIV.)     ON,  IN,  OR  ABOUT. 

(A)  English  Cases. 

1906  Act,  sec.  4  (1)  (4). 

502.  Workman  Employed  by  Sub-contractor 
— Accident  in  Distant  Public  Street.]  —  In 
connection  with  a  paving  contract  involving 
the  removal  of  rubbish,  but  not  requiring  it 
to  be  shot  at  any  particular  place,  a  workman, 
who  was  employed  by  a  sub-contractor,  whilst 
engaged  in  carting  away  a  load  of  rubbish,  met 
with  a  fatal  accident  in  a  public  street  at  a 
distance  of  about  two  miles  from  the  place 
where  the  paving  work  was  being  done : — 
Held,  that  the  accident  had  not  occurred  "  on, 
or  in,  or  about  premises  "  on  which  the  prin- 
cipal contractor  had  undertaken  to  execute  the 
work,  or  which  were  "  otherwise  under  his 
control  or  management,"  and  that,  therefore, 
he  was  within  sub-sect.  4  of  sect.  4  of  the 
Workmen's  Compensation  Act,  190G,  and  was 
not  liable  to  pay  compensation  as  "  the 
principal  "  under  sub-sect.  1  of  that  section. 

Andrews  v.  Andrews  &  Mears,  77  L.  J. 
K.B.  974  ;  [1908]  2  K.B.  667  ;  99  L.  T. 
214  ;  24  T.  L.  R.  709  ;   1  B.  264— C.  A. 

Note. — The  following  cases  decided  under 
sect.  7  (1)  of  the  Act  of  1897  may  be  iiseful 
as  instances  of  when  employment  is  or  is  not  on, 
in,  or  about  premises. 

503.  Injury  in  Course  of  Employment 
"  About "  a  Factory — Carter  loading  Timber 
on  Cart  in  Street  in  Close  Proximity  to  Factory.] 
—A  carter,  in  the  employment  of  the  defendant, 
who  was  the  occupier  of  a  timber  factory,  was 
engaged  in  loading  timber  on  to  one  of  the 
defendant's  carts  which  was  standing  in  the 
street  close  to  the  entrance  to  the  factory. 
Whilst  standing  in  the  cart  waiting  to  complete 
the  loading,  a  piece  of  timber  tilted  up  and 
the  carter  was  thrown  on  to  the  road,  and 
subsequently  died  from  injuries  received : — 
Held,  that  loading  the  timber  on  carts  was  part 
of  the  business  of  the  factory,  and  that  the 
accident  happened  to  the  carter  whilst  employed 
"  about  "  the  factory  within  the  meaning  of 
sect.  7,  sub-sect.  1  of  the  Workmen's  Com- 
pensation Act,  1897,  so  as  to  make  the  employer 
liable  to  pay  compensation. 

Powell  v.  Brown,  68  L.  J.  Q.B.  151  ;  [1899] 
1  Q.B.  157  ;  47  W.  R.  145  ;  79  L.  T.  631  ; 
15  T.  L.  R.  65  ;    1  M-S.  44— C.A. 

504.  Injury  in  Course  of  Employment — 
Employment  "  On,  In,  or  About  Engineering 
Work  " — Hopper  carrying  to  sea  Mud  Dredged 
by  Steam  Dredger.] — The  words  "  on,  or  in  or 
about  "  in  sect.  7,  sub-sect.  1  of  the  Workmen's 
Compensation  Act,  1897,  which  provides  that 
the  Act  shall  apply  only  to  employment  on,  or 


in  or  about  a  railway,  factory,  mine,  quarry  or 
engineering  work,  are  used  to  indicate  locality. 
A  workman  was  employed  upon  a  steam 
dredger  used  for  dredging  a  harbour,  it  being 
part  of  his  duty  to  go  to  sea  with  the  hoppers, 
into  whicli  the  mud  from  the  harbour  was 
dredged  by  the  steam  dredger,  and  empty  them 
outside  the  harbour  at  sea.  The  workman 
was  killed  by  an  accident  in  the  course  of 
emptying  one  of  the  hoppers  outside  the 
harbour  at  sea : — Held,  assuming  that  the 
steam  dredger  was  an  "  engineering  work " 
within  the  meaning  of  the  Act,  that  the  workman 
was  not  at  the  time  of  the  accident  employed 
"  on,  or  in  or  about  "  it  within  the  meaning  of 
sect.  7,  sub-sect.  1,  and  therefore  the  Act  did 
not  apply. 

Chambers  v.  Whitehaven  Harbour  Com- 
missioners, 68  L.  J.  Q.B.  740;  [1899] 
2  Q.B.  132;  47  W.  R.  533;  80  L.  T. 
586  ;   15  T.  L.  R.  341  ;   1  M-S.  47— C.A. 

505.  Injury  to  Workman  —  Employment 
"  About  "  a  Factory — Carter  delivering  Ooods  at 
Distance  from  Factory.] — A  carter  employed 
by  the  occupier  of  a  factory  sustained  personal 
injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  while  delivering 
goods  taken  from  his  employer's  factory  upon 
their  dray  at  a  distance  of  one  mile  and  a  half 
from  the  factory.  At  the  hearing  of  a  claim  for 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  a  County  Court  Judge 
held  that  the  workman  was  not  at  the  time  of 
the  accident  employed  "  about "  a  factory 
within  the  meaning  of  sect.  7,  sub-sect.  1  of  the 
Act : — Held,  that,  as  upon  the  true  construction 
of  the  word  "  about  "  in  the  sub-section,  the 
question  of  fact  for  the  County  Court  Judge 
was  whether  the  employment  was  in  close 
propinquity  to  the  factory,  and  not  whether 
it  related  to  the  business  of  the  factory,  the 
decision  of  the  County  Court  Judge  must  be 
upheld. 

LowTii  V.  Ibbotson,  68  L.  J.  Q.B.  465 ; 
[1899]  1  Q.B.  1003;  47  W.  R.  506;  80 
L.  T.  341;  15  T.  L.  R.  264;  1  M-S.  46 
—C.A. 

506.  Employment "  About  a  Factory  " — Carting 
Water  to  Supply  Factory.] — A  workman  was 
conveying  water  in  a  water  cart  for  the 
supply  of  a  steam  engine  which  was  a  factory 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897,  when  at  a  distance  of  at 
least  110  yards  from  the  engine  injury  was 
caused  to  him  in  consequence  of  the  horse 
dra\ving  the  cart  mnning  away : — Held,  that 
on  these  facts  it  could  not  be  rightly  found  that 
the  workman  was  at  the  time  of  the  accident 
employed  "  about "  a  factory  within  the 
meaning  of  sect.  7,  sub-sect.  1  of  the  Act. 

Fenn  v.  Miller,  69  L.  J.  Q.B.  439  ;  [1900] 
1  Q.B.  788 ;  64  J.  P.  356  ;  48  W.  R.  369  ; 
82  L.  T.  284  ;  16  T.  L.  R.  265 ;  2  M-S.  55 
—C.A. 

507.  Workman  Travelling  Home  by  Train 
Provided  by  Master  as  a  Convenience.]  —  The 
applicant  was  a  colUer  in  the  employment  of 
the  respondents.  The  respondents  owned  a 
line  of  railway  about  one  and  a  quarter  miles 
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in  !nn£;tb,  from  their  colliery,  ami  they  ran  a 
train  to  take  the  colliers  from  their  work  in 
the  colliery  to  their  homes.  The  colliers  did 
not  pay  for  the  use  of  the  train,  and  it  was 
at  their  option  whether  they  used  if' or  not. 
The  applicant  was  going  home  by  the  train, 
and  when  alighting  from  it  at  a  point  about 
three-quarters  of  a  mile  from  the  colhery, 
he  fell  and  was  injured.  The  County  Court 
Judge  found  (inter  alia)  that  the  accident 
did  not  happen  to  the  applicant  on,  in  or  about 
the  mine  : — Held,  upon  this  and  other  findings  of 
the  County  Court  Judge,  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  appli- 
cant's employment. 

Davies  v.  Rhymney  Iron  Co.,  Lim.,  (1900) 
16  T.  L.  R.  329  ;  2  M-S.  22— C.  A. 

508.  Employment  "On,  In, or  About"  a  Mine 
— Driving  Engine  on  Private  Railway  from  Mine 
to  Sidings.]  —  A  workman  was  employed  in 
driving  a  train  containing  coal  along  a  private 
railway  from  a  mine  to  a  coal  depot.  The 
railway,  which  was  twelve  miles  long,  and  the 
depot  were  the  property  of  the  respondents,  and 
were  used  for  dealing  with  the  traffic  from 
various  collieries  worked  by  them.  The 
workman  was  killed  by  accident  at  a  point 
three-quarters  of  a  mile  distant  from  the  mine 
from  which  he  was  driving  the  train  : — Held, 
that  at  the  time  of  the  accident  the  man  was 
not  employed  "  on,  or  in  or  about  "  a  mine 
within  the  definition  contained  in  sect.  75  of 
the  Coal  Mines  Regulation  Act,  1887,  and 
therefore  was  not  in  an  employment  to  which 
the  Workmen's  Compensation  Act,  1897, 
applied. 

TURNBTJLL     V.     LaMBTON     COLLIERIES,     LiM., 

(1900)  64  J.   P.   404;    82  L.  T.   589;     16 
T.  L.  R.  369  ;    2  M-S.  84— C.A. 

509.  "  On,  In,  or  About "  Engineering  Work 
— "About"     signifies    Physical    Locality.]  —  A 

workman,  who  was  employed  as  a  carman  to 
cart  sand  from  a  sandpit  to  a  place  where 
a  railway  was  being  constructed,  met  with 
an  accident,  while  driving  a  cart  with  sand  in 
it,  at  a  place  two  and  a  half  miles  distant 
from  the  place  where  the  work  of  construction 
was  being  carried  on  : — -Held,  that  the  accident 
did  not  happen  "  about "  the  engineering 
work  within  the  meaning  of  sect.  7  of  the 
Workmen's  Compensation  Act,  1897,  the  word 
"  about  "  signifying  a  physical  locality. 

Pattison  v.  White  &  Co.,  Lim.,  (1904)  20 
T.  L.  R.  775  :   6  M-S.  61— C.A. 

510.  Factory  —  Work  on  Gas  Main  at  Dis- 
tance.]— A  workman,  in  the  employment  of  a 
gas  company,  engaged  in  work  in  connection 
with  a  gas  main  at  a  distance  from  the  gas 
works  where  the  gas  is  manufactured,  is  not 
employed  "  on,  or  in  or  about  "  a  factory  within 
the  meaning  of  sect.  7  of  the  Workmen's  Com- 
pensation Act,  1897,  for  the  gas  mains,  being 
used  merely  for  the  distribution  of  the  gas, 
are  no  part  of  the  "  factory  " — that  is,  of  the 
place  where  the  gas  is  manufactured. 

Spacey  v.  Dowlais  Gas  &  Coke  Co.,  75  L.  J. 
K.B.  5  ;  [1905]  2  K.B.  879  ;  54  W.  R.  138  ; 
93  L.  T.  685  ;  22  T.  L.  R.  29 ;  8  M-S.  29 
—C.A. 


511.  Employment  "On,  In,  or  About"  Engineer- 
ing Work.] — Contractors  had  entered  into  a 
contract  to  take  up  old  tramway  rails  in  a 
town  and  lay  new  ones  for  electric  working. 
The  new  rails  were  brought  to  the  town  by 
railway,  and  by  arrangement  between  the 
railway  company  and  the  contractors  they 
were  stored  in  the  railway  company's  yard 
until  they  were  required  for  laying  down.  In 
the  contract  there  was  no  provision  as  to  where 
the  rails  should  be  stored.  A  workman 
employed  by  the  contractors  was  injured  while 
engaged  in  unloading  the  rails  from  a  truck. 
The  railway  company's  yard  was  700  yards 
distant  from  the  place  where  the  contractors 
were  at  the  time  laying  the  tram  lines  which 
constituted  the  "  engineering  work  "  : — Held, 
by  Lords  Davey,  Robertson,  and  Atkinson  (the 
L.C.  and  Lord  James  of  Hereford  dissenting), 
that  the  yard  was  not  within  or  "  about " 
the  area  of  the  place  where  the  engineering 
work  was  being  carried  on,  and  that,  therefore, 
the  employment  of  the  workman  at  the  time 
of  the  accident  was  not  "  on,  or  in  or  about  " 
the  engineering  work,  and  he  was  not  entitled 
to  compensation  under  the  Workmen's  Com- 
pensation  Act,  1897. 

Decision  of  C.A.  (74  L.  J.  K.B.  596  ;  [1905] 
2  K.B.  148  ;  53  W.  R.  615  ;  93  L.  T.  329  ;  21 
T.  L.  R.  483  ;   7  M-S.  45)  affirmed. 

Back  v.  Dick,  Kerr  &  Co.,  Lim.,  75  L.  J. 
K.B.  569  ;  [1906]  A.C.  325  ;  94  L.  T.  802  ; 
22  T.  L.  R.  548 ;  8  M-S.  40  ;  43  Sc.  L.  R. 
884— H.L.  (E.). 

512.  Tramway — Repair  of  Overhead  Electric 
Wires — Accident  while  proceeding  from  one 
Place  of  Repair  to  Another.] — The  C.  Corpora- 
tion owned  the  electric  tramways  in  C,  and 
were  under  the  obligation  of  keeping  the  tram 
line  and  overhead  wires  in  proper  repair.  The 
applicant  was  employed  by  the  corporation, 
and  his  duty  was  to  attend  to  the  repairs  of  the 
overhead  wires.  On  the  day  of  the  accident 
he  had  repaired  the  wires  at  one  place,  and 
was  proceeding  along  the  tram  route  to  another 
place  some  distance  olf  to  do  repairs  there, 
when  he  was  injured,  and  in  respect  of  his 
injuries  he  claimed  compensation.  The  County 
Court  Judge,  in  view  of  the  obligation  of  the 
corporation  to  keep  the  whole  of  their  tramway 
system  in  repair,  found  that  the  area  of  the 
"  engineering  work "  on  which  the  applicant 
was  employed  was  co-extensive  with  the  whole 
area  of  the  tramway,  and  awarded  compensa- 
tion : — Held,  that  there  was  evidence  justifying 
the  County  Court  Judge  in  finding  that  the 
accident  arose  "  on,  in  or  about  "  an  engineering 
work  within  the  Workmen's  Compensation  Act, 
1897. 

Rogers  v.  Cardiff  Corporation,  75  L.  J. 
K.B.  22  ;  [1905]  2  K.B.  832 ;  7C  J.  P.  9  ; 
54  W.  R.  35  ;  93  L.  T.  683  ;  22  T.  L.  R.  9  ; 
8  M-S.  51— C.A. 

513.  Employment  "  On,  In,  or  About "  an 
Engineering  Work — Construction  of  Reservoir 
and  Laying  of  Pipes  for  Water-Supply  of 
Town — Injury  to  Workman  Engaged  in  Laying 
Pipes  Six  Hundred  Yards  from  Reservoir.] — 
A  reservoir  was  being  constructed  and  a  line 
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of  pipes  therefrom  laid  down  for  the  water- 
supply  of  a  town  distant  about  two  miles  from 
the  reservoir,  the  whole  of  the  works  being 
executed  by  a  contractor  under  one  contract. 
A  workman  in  the  employment  of  the  contractor 
was  injured  while  setting  up  a  hand-derrick 
for  the  purpose  of  laying  the  pipes  at  a  point 
about  600  yards  distant  from  the  reservoir. 
The  land  where  the  pipes  were  to  be  laid 
between  the  place  where  the  workman  was 
at  work  and  the  reservoir  had  been  staked  out 
and  a  small  part  of  the  trench  dug  at  the  part 
farthest  from  the  reservoir,  but  no  pipes  had 
been  laid  nor  other  work  of  laying  the  pipes 
done.  In  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897,  the  County  Court 
Judge  found  as  a  fact  [inter  alia)  that  the 
construction  of  the  reservoir  and  laying  of  the 
pipes  therefrom  was  one  entire  work  -.—Held, 
that,  having  regard  to  the  finding  of  the  County 
Court  Judge,  the  workman  was  employed  "  on  " 
an  engineering  work,  and  consequently  that  the 
Act  applied. 

Berwickshire  County  Council  v.  Middlemiss 
(No.  515  infra)  approved. 

Chambers  v.  Whitehaven  Harbour  Commis- 
sioners (No.  504  supra)  considered. 

Atkinson  v.  Lumb,  72  L.  J.  K.B.  4G1 ;  [1903] 
1  K.B.  8G1  ;  67  J.  P.  414  ;  51  W.  R.  516  ; 
88  L.  T.  789;  19  T.  L.  R.  412;  5  MS. 
106— C.A. 


(B)  Scottish  Cases. 

Note. — ^The  following  cases  decided  under 
sect.  7  (1)  of  the  Act  of  1897  may  be  useful  as 
instances  of  when  employment  is  or  is  not  on, 
in,  or  about  premises. 

514.  Carter  Distant  Two  Miles  from  Factory.] 
— A  cart  belonging  to  the  owners  of  a  timber 
finishing  factory  was  being  driven  along  the 
high  road  by  a  carter  in  their  employment, 
who  was  taking  a  load  of  timber  from  the 
factory  to  a  house  in  course  of  erection.  At  a 
spot  two  miles  distant  from  the  factory  the 
carter  met  with  an  accident  which  caused  his 
death  : — Held,  that  the  employment  was  not 
"about"  a  factory  in  the  sense  of  sect.  7  (1) 
of  the  Workmen's  Compensation  Act,  1897,  and 
that  accordingly  the  employers  were  not  liable 
in  compensation. 

Whitton  v.  Bell  &  Sime,  Lim.,  (1899)  .Sfi 
Sc.  L.  R.  754  :  1  F.  942  :  7  S.  L.  T.  59  - 
Ct.  of  Sess. 

515.  Repairing  Roads  with  Steam  Roller- 
Employment  "On,  In,  or  About  a  Work."]  —  A 
section  of  road  was  under  repair  by  a  steam 
roller,  with  a  water-cart  which  was  used  to 
water  those  parts  of  the  road  which  had  been 
previously  blinded,  in  order  that  they  might  be 
rolled.  The  work  was  stopped  for  the  dinner- 
hour  at  a  place  where  the  Dunbar  and  Haddington 
roads  met.  After  the  dinner-hour  the  steam 
roller  proceeded  to  roll  part  of  the  Haddington 
road  where  ruts  had  been  filled  up,  for  which 
water  was  not  required,  and  the  water-cart 
was  directed  to  proceed  to  water  a  part  of  the 
Dunbar  road  about  a  quarter  of  a  mile  away. 
As  the  driver  of  the  cart  was  yoking  his  horse 


it  bolted,  from  some  unknown  cause,  with  the 
result  that  the  driver  was  run  over  and  killed  : — 
Held,  that  the  driver  of  the  cart  was  employed 
on,  or  in  or  about  the  work  of  repairing  at  the 
time   of   the   accident   within   the   meaning   of 
the  Workmen's  Compensation  Act,  1897. 
Berwickshire  County  Council  v.  Middle- 
miss,  (1900)  37  Sc.  L.  R.  297;    2  F.  392; 
7  S.  L.  T.  330— Ct.  of  Sess. 

516.  Railway  Servant  Injured  at  a  Distance 
from  Railway  Line  of  Employers.] — A  servant 
of  a  railway  company  in  the  course  of  his 
employment  was  injured  on  a  private  line 
which  belonged  to  a  trading  company,  and  which 
was  not  constructed  or  carried  on  under  any 
Act  of  Parliament.  The  accident  occurred 
at  a  point  three-quarters  of  a  mile  from  the 
junction  with  the  system  of  the  railway 
company.  The  private  line  was  used  by  the 
railway  company  solely  for  the  carriage  of 
goods  to  and  from  the  works  of  the  owners  by 
means  of  the  engines  and  trucks  of  the  railway 
company : — Held,  that  the  accident  did  not 
occur  "  on,  in  or  about  "  a  railway  within  the 
meaning  of  the  Workmen's  Compensation 
Act,  1897,  sect.  7,  and  the  Regulation  of  Rail- 
ways Act,  1873,  sect.  3,  and  that  the  railway 
company  were  not  liable  in  compensation. 

Brodie  v.  North  British  Railway  Co., 
(1900)  38  Sc.  L.  R.  38  ;  3  F.  75  ;  8  S.  L.  T. 
248— Ct.  of  Sess. 

517.  Colliery  Workman  Injured  while  Un- 
coupling Trucks  on  Public  Line  at  Junction 
with  Siding  of  Mine.]  —  A  workman  in  the 
employment  of  the  proprietors  of  a  colliery 
as  brakesman  of  a  pug-engine  used  in  connection 
therewith,  proceeded  with  his  engine  along 
a  siding  belonging  to  the  colliery,  and  was 
directed  by  the  engine-driver  to  detach  two 
empty  wagons  from  a  train  on  the  line  of  the 
Caledonian  Railway  in  order  that  the  engine 
might  take  them  to  a  sand-hole  three  or  four 
hundred  yards  distant  on  the  Caledonian  line. 
The  length  of  tlie  siding  from  the  colliery  to  the 
line  was  about  eighty  yards ;  it  was  not  used  in 
connection  with  any  other  pit.  While  engaged 
in  uncoupling  the  wagons  as  directed  the 
workman  was  killed  : — Held,  that  the  accident 
occurred  on,  in  or  about  a  mine  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897. 

MONAGHAN      V.      UNITED      COLLIERIES,      LiM., 

(1900)  38  Sc.  L.  R.  92  ;  3  F.  149  ;  8  S.  L.  T. 
261— Ct.  of  Sess. 


5 IS.  Workman  from  Engineering  Factory 
Engaged  on  Ship  in  Dock.] — A  workman  who 
was  employed  as  a  riveter  by  a  firm  of  ship- 
builders at  their  ship-repairing  premises, 
which  were  a  "factory,"  but  were  not  a  "ship- 
building yard,"  received  injuries,  which  resulted 
in  his  death,  while  he  was  at  work  on  board  a 
steamer  which  was  being  repaired  bj'  his 
employers,  and  which  was  lying  in  a  public 
dock  at  a  berth  distant  about  a  mile  by  road 
and  about  550  yards  in  a  direct  line  from  the 
premises  of  his  employers : — Held,  that  the 
employment  at  which  the  deceased  was  engaged 
at  the  time  of  the  accident  was  not  employment 
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"  about  "  a  factory  within  the  moaning  of  the 
Workmen's  Compensation  Act,  1897. 

Barclay,  Curle  &  Co.,  Lim.  v.  M'Kinnon, 

(1901)   38   Sc.    L.   R.   321;    3   F.   436;     8 

S.  L.  T.  404— Ct.  of  Sess. 

.519.  Carter  Injured  through  Horse  bolting 
800  yards  from  Factory.]  —  A  carter  in  the 
emiiloynient  of  a  grain  merchant,  whose  premises 
were  a  factory  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897,  was  driving 
a  horse  and  cart  belonging  to  his  employer, 
wlien  at  a  distance  of  800  yards  from  his  em- 
ployer's premises  the  horse  bolted,  with  the 
result  that  the  carter  was  injured  -.—Held,  that 
the  accident  did  not  occur  in  the  course  of 
employment  "  about "  a  factory  within  the 
meaniiig  of  the  Workmen's  Compensation  Act. 
Kent  v.  Porter,  (1901)  38  Sc.  L.  R.  482— 
Ct.  of  Sess. 

520.  Accident  Happening  on  Side  of  Road 
Farthest  from  Factory.]  —  A  carter  in  the 
employment  of  a  railway  company  was  injured 
near  the  entrance  to  a  factory  while  he  was 
engaged  collecting  goods  from  the  factory 
for  conveyance  on  his  cart  to  the  station 
and  thence  by  rail  to  the  sale  premises  of 
the  occupiers  in  other  places.  At  the  time 
of  the  accident  the  carter's  lorry  was  standing 
on  the  opposite  side  of  the  street  from  the 
factory,  32^  feet  therefrom,  and  the  carter 
carried  goods  to  it,  but  did  not  enter  the  pend 
close  of  the  factory  : — Held,  that  the  accident 
occurred  "  about  "  a  factory  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897. 
Cooper  &  Co.  v.  M'Govern,  (1901)  39  Sc. 

L.  R.  102;    4  F.  249;    9  S.  L.  T.  245— Ct. 

of  Sess. 


521.  Carter  Injured   315  Yards  from  Railway 
Station    in    Consequence    of    Horse    Bolting    on 
Leaving  Station.] — A  carter  in  the  employment 
of  a  contractor,  who  had  a  contract  with  a  railway 
company  for  the  cartage  of  goods  to  and  from 
a  station  belonging  to  the  company,  had  de- 
livered certain  goods  there,  and  was  leaving  the 
station  for  the  stables  with  his  horse  and  lorry, 
having    finished   his    day's    work.     Before    the 
back  of  the  lorry  wa<  clear  of  the  crossing  of 
the  footpath  which  passed  the  entrance  to  the 
station,   his  horse   bolted,   and  ultimately  ran 
into  a  shop  315  yards  from  the  station,  with 
the  result  that  the  carter  was  injured  : — Held, 
that  the  accident  did  not  occur  "  on,  or  in  or 
about  "  a  railway  within  the  meaning  of  the 
Workmen's    Compensation    Act,     1897  ;     diss. 
Lord  Moncriefl,  who  held  (1)  that  the  accident 
arose  out  of  and  in  the  course  of  the  workman's 
employment ;  and  (2)  that  it  occurred  "  about  " 
a  railway  within  the  meaning  of  the  Act. 

Caledonian  Railway  Co.  v.  Bathgate,  (1901) 
39  Sc.  L.  R.  246  ;  4  F.  313  ;  9  S.  L.  T.  334 
— Ct.  of  Sess. 

522.  Employment  on  Factory  Business  in  Shed 
of  which  Undertaker  Tenant,  half  a  mile  from 
Factory.]  —  An  engineering  company  were 
tenants  of  a  railway  shed  situated  about  half  a 
mile  from  a  factory  in  which  they  carried  on 
their  business.     The  company  were  in  use  to 
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send  a  squad  of  men  from  the  factory  to  th 
shed  for  the  purjjoses  of  any  work  requiring  to 
be  done  there  in  connection  with  the  business 
of  their  factory.  While  so  employed  as  one 
of  a  squad  of  men  in  the  shed,  working  at  a 
locomotive  engine  the  property  of  the  company, 
one  of  their  workmen  was  injured.  No  mechani- 
cal power  was  used  in  the  shed  : — Held,  that 
the  injured  workman  was  not  employed  "  on,  or 
in  or  about  "  a  factory  within  the  meaning  of 
sect.  7  (1)  of  the  Workmen's  Compensation 
Act,  1897. 
Ferguson    v.   Andrew    Barclay,   Sons   & 

Co.,  Lim.,  (1902)  40  Sc.  L.  R.  58  ;   5  F.  105 

— Ct.  of  Sess. 

523.  Accident  on  Railway  Premises  a  Quarter 
of  a  Mile  from  Pit.] — A  carter  in  the  employment 
of  a  coal  company  at  one  of  the  pits  went 
with  his  cart  along"  a  private  road  belonging  to 
the  company  to  the  point  at  which  it  joined  a 
public  road,  a  distance  of  259  yards  from  the 
pit,  crossed  the  public  road  22  yards  in  width, 
passed  through  a  gate  into  a  railway  company's 
premises,  and  at  a  point  123  yards  from  the 
gate  proceeded  to  load  on  to  his  cart  from  a 
railway  wagon  a  quantity  of  timber.  While 
engaged  in  this  work  he  was  accidentally 
injured : — Held,  that  the  accident  did  not 
happen  "  on,  in  or  about "  a  mine  within  the 
meaning  of  the  Workmen's  Compensation 
Act,  1897. 

Coylton    Coal    Co.    v.    Davidson,    (1905) 

42  Sc.  L.  R.  596  ;    7  F.  727  ;    13  S.  L.  T. 

99_Ct.  of  Sess. 


(C)  Irish  Cases. 

Note. — The  following  cases  decided  under 
sect.  7  (1)  of  the  Act  of  1897  may  be  useful 
as  instances  of  when  employment  is  or  is  not 
on,  in,  or  about  premises. 

524.  Locality  where  Accident  Actually 
Happened — Onus  of  Proof.]— A  workman  was 
employed,  along  with  other  men  in  the  same 
employment,  in  putting  down  a  flooring  of 
cement  in  a  house.  The  workman  left  the 
house  to  fetch  a  pickaxe  from  his  employer's 
yard.  On  his  way  he  slipped  and  fell, 
receiving  injuries  in  respect  of  which  he  sought 
compensation.  At  the  hearing  before  the 
County  Court  Judge  no  evidence  was  given  as 
to  the  exact  spot  where  the  accident  happened, 
or  as  to  how  far  it  was  from  the  building  where 
the  man  was  working  : — Held,  that  it  lay  on 
the  applicant  to  show  that  the  injury  by  acci- 
dent arose  out  of  and  in  the  course  of  an  em- 
ployment "  on,  in  or  about  "  the  building,  and 
that,  not  having  discharged  this  onus  by  giving 
evidence  of  the  exact  locality  where  the  accident 
happened,  he  was  not  entitled  to  compensation. 
M'Adam  v.  Harvey,  [1903]  2  I.  R.  511; 
36  Ir.  L.  T.  R.  89— C.  A. 

525.  Factory  Covering  Part  of  Fifteen  Acres — 

Accident    on    Other    Part.] — The     respondents 

were  owners  of  premises  consisting  of  fifteen  acres, 

on  which  they  manufactured  and  stored  barrels 

I  for  the  purposes  of  their  trade  as  oil  merchants. 
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The  barrels  were  manufactured  by  machinery 
in  a  building  which  was  a  factory,  and  were 
thence  removed  and  piled  in  another  part  of  the 
premises  some  distance  apart  from  the  factory. 
A.,  a  workman  in  their  employment,  was  injured 
in  removing  a  barrel  from  the  pile  to  a  building 
on  the  premises  for  the  purpose  of  being  painted. 
A.  applied  for  compensation  under  the  Work- 
men's Compensation  Act,  1897  : — Held,  that 
the  place  where  the  barrels  were  piled  was  not 
part  of  the  factory,  and  that  A.  was  not  injured 
"  about  "  a  factory,  and  consequently  was  not 
entitled  to  compensation  under  the  Act. 

Powell  V.  Brown  (No.  503  supra)  commented 
on  and  approved. 

CosGRAVE  V.  Anglo-American  Oil  Co., 
LiM.,  34  Ir.  L.  T.  R.  56— C.  A. 


(XV.)  PRACTICE. 
(A)  English  Cases. 

(i)  Appeals,  New  Trials,  Security  for  Costs. 

1897  Act. 

526.  Appeal    only   on    Questions    o!    Law.] — 

The  Court  of  Appeal  has  jurisdiction  under  the 
Workmen's  Compensation  Act,  1897,  to  enter- 
tain an  appeal  upon  questions  of  law  only. 
Smith  v.  Lancashire  &  Yorkshire  Rail- 
way,  68  L.   J.   Q.B.   51;    [1899]   1   Q.B. 
141  ;    47  W.  R.   146  ;    79  L.  T.  633  ;    15 
T.  L.  R.  64  ;  1  M-S.  1— C.A. 

527.  Appeal — Point  of  Law  Not  Taken  in  the 
Court  below.] — No  appeal  can  be  sustained  in 
the  Court  of  Appeal  on  a  point  of  law  unless  such 
point  has  been  taken  in  the  Court  below. 

Payne  &  Another  v.  Clifton,  (1910)  3  B. 
439— C.A. 

528.  Incapacity — Result  of  Accident  or  Neglect 
of  Advice.] — Whether  or  not  incapacity  for 
work  is  the  result  of  the  accident,  or  arises 
from  neglect  of  medical  or  surgical  advice,  is  a 
question  of  fact  upon  which  there  is  no  appeal. 

Smith  v.  Cord  Taton  Colliery  Co.,  Lim., 
(1900)  2  M-S.  121— C.A. 

!  29.  "  Accident  "  —  Finding  of  Fact.]  —  Ex- 
cept in  cases  where  there  is  no  evidence  to 
support  his  finding,  there  is  no  right  of  appeal 
when  the  County  Court  Judge  comes  to  the  con- 
clusion that  a  workman's  incapacitj^  did,  or  did 
not,  arise  from  an  accident,  because  such  a 
finding  is  a  finding  of  fact. 

Rayman  v.  Fields  (No.  2),  (1910)  3  B.  123— 
C.A. 

530.  Wholly  or  in  Part  Dependent — Question 
of  Fact — Appeal.] — Where  in  arbitration  pro- 
ceedings under  the  Workmen's  Compensation 
Act,  1897,  the  question  is  whether  the  applicants 
were  or  were  not  "  wholly  or  in  part  dependent  " 
on  a  deceased  workman,  an  appeal  will  only  be 
allowed  where  the  Court  is  satisfied  that  there 
was  no  evidence  to  support  the  finding  of  the 
County  Court  Judge.  If  there  was  evidence 
on  which  the  County  Court  Judge  could  find 


as  he  did  he  did  not  misdirect  himself,  and  his 
finding  is  conclusive. 
Simmons  v.  White  Bros.,  68  L.  J.  Q.B.  507  : 

[1899]  1  Q.B.  1005;  47  W.  R.  513;  80  L.  T. 

344;  15  T.  L.  R.  263  ;    1  M-S.  89— C.A. 

531.  Award  by  Arbitrator  Appointed  by  a 
County  Court  Judge — Appeal  to  Court  of 
Appeal.] — No  appeal  Hes  direct  to  the  Court  of 
Appeal  from  an  award  of  an  arbitrator  appointed 
by  a  County  Court  Judge  by  virtue  of  Sched.  II. 
clause  2  to  the  Workmen's  Compensation  Act, 
1897,  to  assess  a  claim  for  compensation  under 
the  Act. 

Gibson  v.  Wormald  &  Walker,  Lim.,  73 
L.  J.  K.B.  491  ;  [1904]  2  K.B.  40 ;  68 
J.  P.  382 ;  52  W,  R.  661 ;  91  L.  T.  7  ; 
20  T.  L.  R.  452 ;   6  M-S.  155— C.A. 

r)32.  Arbitration  before  County  Court  Judge — 

Application      for      New      Trial.] — A       County 

Court   Judge    has   no    power    to    entertain   an 

application  for  a  new  trial  of  an  arbitration 

under  the  Workmen's  Compensation  Act,  1897. 

Mountain    v.    Parr,   68    L.   J.    Q.B.    447 ; 

[1899]    1    Q.B.   805;   47   W.    R.   353;    80 

L.  T.  342 ;   15  T.  L.  R.  262  ;   1  MS.  110— 

C.A. 

533.  Memorandum — Record  of  Memorandum 
by  Registrar — Dispute  as  to  Genuineness  of 
Memorandum — Reference  to  Judge — Appeal.] — 
In  proceedings  under  the  W^orkmen's  Com- 
pensation Act,  1897,  where  there  is  a  dispute 
as  to  the  genuineness  of  a  memorandum  of 
agreement  with  regard  to  the  amount  of 
compensation  payable  to  the  workman,  and 
the  matter  is  referred  by  the  registrar  to  the 
judge,  if  the  latter  hear*  evidence,  and,  as  a 
result,  orders  the  memorandum  to  be  recorded, 
he  is  acting  in  a  judicial  capacity,  and  conse- 
quently an  appeal  will  lie  from  his  decision 
imder  sect.  120  of  the  County  Court  Act,  1888. 

Decision  of  Div.  Ct.  (97  L.  T.  308  ;  23  T.  L.  R. 
607)  affirmed. 
Johnston  v.  Mew,  Langton  &  Co.,  (1907) 

98  L.  T.  517  ;   24  T.  L.  R.  175 ;    1  B.  133 

—C.A. 

ml  Act]  ■^^^•'^'^'"^'^'■''■'- 

534.  Award  of  Compensation — Deduction  o! 
Costs  under  Employers'  Liability  Act,  1880.] — 
In  an  action  under  the  Employers'  Liability 
Act,  1880,  the  County  Court  Judge  non-suited 
the  plaintiff,  and  his  decision  was  affirmed  by 
the  Divisional  Court.  The  County  Court 
Judge,  upon  the  appUcation  of  the  plaintiff, 
assessed  compensation  under  the  Workmen's 
Compensation  Act,  1897,  and  deducted  from 
the  amount  awarded  the  costs  incurred  by  the 
defendants  in  the  action  under  the  Employers' 
Liabihty  Act  and  in  the  appeal  to  the  Divisional 
Court.  '  The  plaintiff  appealed  to  the  Divisional 
Court  against  the  order  as  to  the  deduction  of 
the  costs  : — Held,  that  the  appeal  lay  to  the 
Court  of  Appeal  under  Sched.  II.  4  to  the 
Workmen's  Compensation  Act,  1897. 

Williams  v.  The  Army  &  Navy  Auxiliary 
Co-operative  Society,  Lim.,  (1907)  23 
T.  L.  R.  408  ;  9  M-S.  134— Div.  Ct. 
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535.  Appeal,  Security  for  Costs— Poverty  of 
Appellant.] — In  an  appeal  from  a  County  Court 
Judge  to  the  Court  of  Appeal  under  the  Work- 
men's Compensation  Act,  1897,  if  it  appears 
that  the  appellant  will,  if  unsuccessful,  be 
unable  through  poverty  to  pay  the  respondent's 
costs  of  the  appeal,  he  will,  in  accordance  with 
the  ordinary  practice  of  the  Court  of  Appeal,  be 
ordered  to  give  security  for  such  costs. 

Hall  v.  Snowdon,  Hubbard  &  Co.,  68  L.  J. 
Q.B.  303  ;  [1899]  1  Q.B.  593  ;  47  W.  R. 
322  ;  80  L.  T.  256  ;  15  T.  L.  R.  244  ;  1 
M-S.  114— C.  A. 


536.  Security  for  Costs.] — In  arbitration 
proceedings  under  the  Workmen's  Compensation 
Act,  1897,  an  award  was  made  in  favour  of  the 
employers,  but  execution  was  stayed  pending 
an  appeal.  The  workman  appeared  to  be 
without  means  to  pay  the  costs  if  he  failed  in 
his  appeal : — Held,  by  the  Court  of  Appeal,  that 
as  the  County  Court  Judge  had  ordered  a  stay 
of  execution  pending  an  appeal,  and  had 
thereby  in  effect  invited  the  parties  to  go  to 
the  Court  of  Appeal  to  have  a  point  of  law 
determined,  the  workman,  under  the  circum- 
stances, ought  to  be  allowed  to  appeal  without 
giving  security. 

HUBBALL    V.    EVERITT    &     SoNS,   LiM.,    (1900) 

16  T.  L.  R.  168  :  5  MS.  145  n.— C.A. 

537.  Appeal— Security  for  Costs— Appeal  under 
Workmen's  Compensation  Act,  1897 — Execution 
Stayed  by  County  Court  Judge.] — There  is  no 
general  rule  that  where  an  award  under  the 
Workmen's  Compensation  Act,  1897,  is  made 
in  favour  of  the  employers  with  costs,  but 
execution  is  stayed  pending  an  appeal,  the 
Court  will  refuse  to  order  security  for  costs. 

HxMall  V.  Everitt  &  Sons,  Lim.  (No.  536 
supra),  explained. 

Shea  v.  Drolenvaux  &  Another,  (1903) 
88  L.  T.  679  ;  19  T.  L.  R.  473  ;  5  IVI-S.  144 
—C.A. 

538.  Appeal — Security  for  Costs — Necessity  for 
Previous  Request  for  Security.] — ^Before  apply- 
ing to  the  Court  for  security  for  the  costs  of 
an  appeal  under  the  Workmen's  Compensation 
Act,  1897,  upon  the  ground  of  the  appellant's 
poverty,  the  respondent  ought  first  to  apply  to 
the  appellant  for  security. 

Stanlandi'.  North-Eastern  Steel  Co.,  Lim., 
(1906)  23  T.  L.  R.  1;  51  Sol.  Jo.  12; 
9  M-S.  133— C.A. 

539.  Security  for  Costs  of  Appeal — Appellant 
Poor  but  not  a  Pauper.] — Security  for  the  costs 
of  appeal  ordered  where  the  workman,  though 
poor,  was  not  able  to  make  the  affidavit  necessary 
to  entitle  him  to  appeal  in  forma  paiipcris. 

Rees  v.  Richards,  (1899)  1  M-S.  118— C.A. 

540.  Security  for  Costs  of  Appeal — Appellant 
Poor  but  not  a  Pauper — Poverty  due  to  the 
Accident.]  —  Security  for  costs  will  not  be 
ordered  in  a  case  where  the  accident  has 
brought  about  the  poverty  of  the  appellant 
and  the  appellant  is  unable  to  make  the  affidavit 
required  for  leave  to  appeal  in  forma  pauperis. 

Skeggs  v.  Keen,  (1899)  1  M-S.  119— C.A. 


541.  Security  for  Costs  of  Appeal  —  Trade 
Union  Supporting  Workman.]  —  Where  pro- 
ceedings under  the  Workmen's  Compensation 
Act,  1897,  were  being  conducted  on  behalf  of 
a  workman  by  a  Trade  Union  the  Court  ordered 
security  for  the  costs  of  appeal. 

McLaughlin  v.  Clayton,  (1899)  1  M-S.  lit; 
—C.A. 

542.  Security  for  Costs  of  Appeal — Costs  in 
County  Court  Paid  by  Trade  Union.] — In  un- 
successful arbitration  proceedings  under  the 
Workmen's  Compensation  Act,  1897,  the  costs 
in  the  County  Court  had  been  paid  by  a  Trade 
Union.  Security  for  costs  of  appeal  was 
ordered,  as  there  was  no  ground  for  supposing 
that  the  Trade  Union  would  pay  the  costs  in 
the  Court  of  Appeal. 

Haddock  v.  Humpihieys  &  Another,  (1899) 
1  MS.  117— C.A. 

543.  Practice — Security  for  Costs — New  Trial 
—Re-hearing.] — The  rule  that  no  security  for 
costs  is  required  on  an  application  to  the 
Court  of  Appeal  under  the  Supreme  Court  of 
Judicature  Act,  1890,  for  the  new  trial  of  an 
action  in  the  King's  Bench  Division,  will  not 
be  extended  to  an  appeal  under  the  W^orkmen's 
Compensation  Act,  1897,  which,  if  successful, 
will  practically  result  in  a  new  trial  of  the  case. 

Harwood  v.  Abrahams,  70  L.  J.  K.B.  746  ; 

[1901]  2  K.B.  304  ;    84  L.  T.  857  ;    3  MS. 

205— C.A. 

But  see   Wightwick  v.  Pope,  71  L.  J.  K.B. 

709  ;   [1902]  2  K.B.  99  ;   86  L.  T.  750,  where 

it  was  decided  that  the  Court  would  no  longer 

act  upon  the  general  rule  of  practice  not  to 

require    security    for    costs    to   be   given   by  a 

party  moving  for  a  new  trial. 

1906  Act,  Schcd.  II.  4. 

544.  County  Court  Judge's  Dscision  on  Pre- 
liminary  Point— Appeal  to  Court  of  Appeal.] — 

An  appeal  lies  to  the  Court  of  Appeal  under 
Sched.  II.  clause  4  of  the  Workmen's  Com- 
pensation Act,  1906,  not  only  from  the  award 
of  a  County  Court  Judge,  but  also  from  a 
decision  given  by  him  on  a  preliminary  point 
of  law. 

Moss  V.  Great  Eastern  Railway,  78  L.  J. 

K.B.  1048  ;    [1909]  2  K.B.  274  ;    100  L.  T. 

747  ;   25  T.  L.  R.  466  ;  2  B.  168— C.A. 

1906  Act,  sec.  11. 

545.  Order  for  Detention  of  Ship — Appeal.] — 
Held,  by  the  Court  of  Appeal  (Far^vell,  L.J.. 
dissenting),  that  no  appeal  lies  direct  to  that 
Court  from  an  order  for  thejdetention  of  a  ship 
made  b}' a  County  Court  Judge  under  sect.  11  of 
the  Act  of  1906. 

Panagotis  v.  Owners  of  Ship  "  Pontiac," 
(1911)  [1912] 1  K.B. 74;  105  L.  T. 689  ;  28 
T.  L.  R.  63  ;    56  Sol.  Jo.  71— C.A. 


(ii)  Costs. 


1897  Act. 


546.  Workmen's  Compensation  Rules,  1898, 
r.  33,  sub-sect.  3 — Costs  —  Discretion  of  Arbi- 
trator.]— The  applicant,  in  the  employment  of 
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the  respondents,  sought  compensation  for 
personal  injuries  accidentally  sustained  by  him 
in  the  course  of  his  employment.  The  respon- 
dents admitted  liability  under  the  Workmen's 
Compensation  Act,  1897,  and  offered  the 
applicant  a  weekly  payment  of  7s.  6d.,  but 
this  offer  was  not  accepted.  The  County  Court 
Judge  thought  that  the  applicant  ought  to  have 
accepted  the  offer,  and  refused  to  make  an 
award.  The  applicant  appealed  to  the  Court 
of  A^Dpeal.  who  remitted  the  case  to  the  County 
Court  Judge  to  proceed  further  thereon,  and 
ordered  that  the  respondents  should  pay  to 
the  applicant  his  costs  of  the  former  hearing 
before  the  County  Court  Judge.  The  County 
Court  Judge  made  an  award  in  favour  of  the 
appUcant  for  a  weekly  payment  of  7s.  Qd., 
and  he  ordered  the  respondents  to  pay  the 
applicant's  costs,  which  he  fixed  at  the  sum 
of  £5  : — Held,  that  the  County  Court  Judge 
had  done  his  duty  under  rule  33,  sub-sect.  3, 
of  the  Workmen's   Compensation   Rules,    1898. 

[Note. — The  other  point  decided  in  this  case 
is  now  governed  by  the  Workmen's  Compensa- 
tion Act,  1906.  J 

Welland  v.  Great  Western  Railway  Co., 
(1900)  10  T.  L.  R.  297  ;    2  M-S.  145— C.A. 

See  also  Beadle  v.  Owners  of  Ship  "  Nicholas,''' 
No.  556  infra. 

.547.  Death  of  Workman— Compensation  paid 
into  Court — Duty  of  Widow  to  take  out  Letters 
of  Administration  —  Costs  —  Workmen's  Com- 
pensation Rules,  1898,  r.  5  —  Workmen's 
Compensation  Act,  1897,  Sched.  II.  (6).]— A 
claim  having  been  made  by  the  applicant  (a 
widow)  on  behalf  of  herself  and  her  children 
for  compensation  in  respect  of  the  death  of 
her  husband,  the  respondents  agreed  that  the 
maximum  amount — £300 — was  payable,  but 
refused  to  pay  it  to  the  applicant  until  she 
had  taken  out  letters  of  administration.  This 
the  applicant  refused  to  do  and  commenced 
proceedings  for  the  recovery  of  compensation 
under  the  Act.  The  respondents  thereupon 
paid  £300  into  Court  under  rule  5  (3)  of  the 
Workmen's  Compensation  Rules,  1898.  The 
applicant  then  applied  to  the  County  Court 
Judge  for  an  order  for  the  payment  by  the 
respondents  of  her  costs  up  to  the  time  of  the 
payment  into  Court  and  of  the  costs  of  the 
application.  The  County  Court  Judge  ordered 
the  respondents  to  pay  both  sets  of  costs  : — 
Held,  that  the  respondents  were  not  entitled 
to  refuse  to  pay  the  compensation  to  the 
applicant  until  she  had  taken  out  letters  of 
administration,  and  that  the  County  Court  Judge 
had  a  discretion  to  order  the  respondents  to 
pay  both  sets  of  costs. 

Clatworthy  v.  R.  &  H.  Green,  Lim.,  (1902) 

66  J.  P.  596  ;  50  W.  R.  610  ;  86  L.  T.  702  ; 

18  T.  L.  R.  641  ;   4  M-S.  152— C.A. 

548.  Reviewing  Award — Costs  of  Application 
to  Vary — Taxation — Discretion  of  Arbitrator.] — 
An  application  under  Sched.  I.  clause  12 
of  the  Workmen's  Compensation  Act,  1897, 
to  vary  weekly  payments  of  compensation  is 
not  necessarily,  for  the  purposes  of  taxation  of 
costs,  to  be  treated  either  as  an  original  or  as 
an  interlocutory  matter.  The  arbitrator  has 
a  discretion  in  each  case  under  Sched.  II.  clause 
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6,  and  has  no  power  to  lay  down  any  general 
rule  as  to  how  such  applications  are  to  be 
treated  for  the  purposes  of  taxation. 

RiGBY  &  Co.  V.  Cox  (No.  2),  73  L.  J.  K.B. 

690  ;  [1904]  2  K.B.  208  ;  68  J.  P.  385  ; 

91  L.  T.  72  ;  20  T.  L.  R.  461  ;  6  JM-S.  161 

— Div.  Ct. 

549.  Costs  of  Appeal— Set-off.] — Where  an 
applicant  under  the  Workmen's  Compensation 
Act,  1897,  appeals  unsuccessfully  against  the 
amount  of  compensation  awarded  him,  the 
costs  of  appeal  will  be  set  off  against  his  costs 
in  the  Court  below. 

Case  v.    Colonial  Wharves,   Lim.,   (1905) 
53  W.  R.  514;  8  M-S.  114— C.A. 

550.  Costs  of  Unsuccessful  Action — Costs  of 
Assessment  of  Compensation.] — The  appellant, 
who  was  in  the  employment  of  the  respondents, 
was  injured  by  falling  off  a  ladder  while  in  the 
course  of  his  employment.  He  brought  an 
action  under  the  Employers'  Liability  Act,  1880, 
alleging  that  the  ladder  was  defective.  The 
jury  returned  a  verdict  for  the  respondents. 
At  the  request  of  the  appellant  the  Judge 
assessed  compensation  under  sect.  1,  sub-sect.  4 
of  the  Workmen's  Compensation  Act,  1897. 
The  Judge  found  as  facts  that  the  respondents 
had  been  willing  to  admit  liability  under  the 
Workmen's  Compensation  Act,  1897,  and  that 
all  the  costs  of  the  respondents  (with  one  im- 
material exception)  had  been  incurred  in 
defending  the  action  under  the  Act  of  1880  : — 
Held,  that  the  Judge  was  right  on  such  findings 
in  refusing  to  give  the  appellant  any  costs  in 
respect  of  the  assessment  of  compensation  under 
sect.  1,  sub-sect.  4. 

Skeggs  v.  Keen,  (1899)  1  M-S.  35— C.A. 

551.  Failure  of  Action  to  Recover  Damages — 
Assessment  of  Compensation  at  Plaintiff's  Re- 
quest— Costs.] — The  effect  of  sect.  1,  sub-sect.  4 
of  the  Workmen's  Compensation  Act,  1897, 
which  provides  that,  where  an  action  brought 
against  an  employer  for  injury  caused  by  an 
accident  is  dismissed  and  the  Court,  upon  the 
plaintiff's  request,  proceeds  to  assess  compensa- 
tion, the  Court  "  shall  be  at  liberty  to  deduct 
from  such  compensation  all  the  costs 
which,  in  its  judgment,  have  been  caused  by 
the  plaintiff  bringing  the  action  instead  of 
proceeding  under  this  Act,"  is  to  leave  the 
Court  in  which  the  action  is  tried  full  liberty 
to  exercise  any  power  of  awarding  costs  which 
it  may  have  in  the  action,  and  to  confer  the 
additional  power  of  deducting  from  the  com- 
pensation costs  caused  by  the  plaintiff  bringing 
the  action  instead  of  proceeding  under  the 
Act. 

Cattermole  v.  Atlantic  Transport  Co., 
71  L.  J.  K.B.  173;  [1902]  1  K.B.  204; 
66  J.  P.  4  ;  50  W.  R.  129  ;  85  L.  T.  513  ; 
18  T.  L.  R.  102  ;  4  M-S.  28— C.A. 

1906  Act. 

552.  Full  Amount  of  Compensation  Tendered 
■ — Demand  for  Costs  Refused] — After  employers 
had  beeii  paying  an  injured  workman  50  per 
cent,  of  his  average  wages  for  some  time,  they 
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received  a  fomial  notice  6f  pTOceedings  de- 
manding the  difference  between  the  amount 
paid  and  full  wages  (viz.  75.  per  week),  as  the 
workman  was  a  minor.  Almost  immediately 
the  employers  tendered  the  difference,  which 
was  not  accepted,  as  the  employers  tendered 
no  costs  which  were  alleged  to  be  due  : — Held, 
that  as  there  was  no  dispute  between  the 
parties,  there  was  no  power  to  award  costs. 
Smith  v.  Abbey  Park  Steam  Laundry 
Co.,  LiM.,  (1909)  2  B.  142— C.A. 

."joS.  Costs  in  the  Discretion  of  the  Judge — 
Costs  of  Employers  on  Interlocutory  Appeal — 
Jurisdiction  to  set  off  against  Workman's 
Costs  in  Arbitration.] — In  proceedings  for 
compensation  the  Registrar  of  the  County  Court 
made  an  order  calling  upon  the  employers  to 
answer  certain  interrogatories;  the  Judge  re- 
versed this  order,  and  his  decision  was  upheld 
by  the  Court  of  Appeal,  and  an  order  was 
made  that  the  taxed  costs  should  be  paid  by 
the  workman.  After  an  award  of  compensation 
had  been  consented  to  by  the  employers,  they 
asked  that  their  taxed  costs  in  the  Court  of 
Appeal  should  be  set  off  against  the  costs 
of  the  workman  in  the  arbitration : — Held, 
that  the  County  Court  Judge  had  no  jurisdiction 
to  make  such  an  order,  unless  the  Court  of 
Appeal  ordered  that  the  costs  be  the  costs  of  the 
employers  in  the  arbitration  in  any  event. 

Sutton  v.  Great  Northern  Railway  Co. 
(No.  2),  (1910)  3  B.  160— C.A. 

554.  Costs — In  the  Discretion  of  Judge — 
Ambiguous  Submission  to  an  Award  —  Costs 
Subsequent  thereto.] — A  County  Court  Judge 
found  that  the  terms  of  a  respondent's  denial 
and  submission  to  an  award  were  ambiguous, 
and  awarded  costs  against  the  respondent  up 
to  and  including  the  hearing  : — Held,  that  the 
County  Court  Judge  had  exercised  his  discretion 
and  the  Court  of  Appeal  would  not  interfere. 

Nicholson  v.  Thomas,  (1910)  3  B.  452— C.A. 

555.  Costs  of  Arbitration — Time  for  Taxa- 
tion.]— It  is  open  for  the  officer  of  the  County 
Court  to  tax  the  costs  of  an  arbitration  immedi- 
ately after  the  hearing,  and  in  such  a  case  the 
amount  of  the  taxed  costs  may  be  inserted  in 
the  award. 

Gardner  v.  Cox,  (1910)  3  B.  245— C.A. 

55G.  Costs  of  Arbitration — Assessment  of 
Lump  Sum — Jurisdiction  of  County  Court 
Judge — Appeal.] — Having  regard  to  the  words 
"  shall  be  taxed  "  in  Sched.  II.  7  to  the  Work- 
men's Compensation  Act,  1906,  the  County 
Court  Judge  has  no  jurisdiction  to  order  pay- 
ment of  a  lump  sum  as  the  costs  of  an  arbitra- 
tion under  that  Act ;  and  the  words  of  sect.  4 
of  the  same  schedule,  "  where  "  the  County  Court 
Judge  "  makes  any  order  under  this  Act," 
render  such  an  order  the  subject  of  appeal 
to  the  Court  of  Appeal. 

Beadle  v.  Owners  op  Ship  "  Nicholas," 
(1909)  101  L.  T.  586  ;  3  B.  102— C.A. 

557-  Costs  of  Application  to  Terminate  Award — 
Employer's  Case  Supported  by  Insurance  Com- 
pany.]— Costs  are  in  the  discretion  of  the 
County  Court  Judge,  and  the  fact  that  a  success- 
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ful  employer  may  not  be  personally  liable  to 
his  sohcitor  for  costs  by  reason  of  the  fact  that 
his  case  is  conducted  by,  or  in  the  interest  of, 
an  insurance  company,  is  not  a  reason  why 
costs  should  not  be  awarded  to  him. 

Cornish  v.  Lynch,  (1910)  3  B.  343— C.A. 

See.  also 
Indemnity,  No.  424.  j 

Jurisdiction,  No.  446. 


(iii)   Various. 


1897  Act. 


558.  Appeal — Respondent — Pauper — Leave  to 
Appear  in  Forma  Pauperis.] — A  respondent 
to  an  appeal  may  apply  ex  'parte,  by  way  of 
original  motion,  to  the  Court  of  Appeal  for 
leave  to  appear  in  forma  pauperis  upon  an 
affidavit  that  he  is  not  worth  £25,  his  wearing 
apparel  and  the  subject-matter  of  the  cause 
or  matter  only  excepted.  The  affidavit  need 
not  be  accompanied  by  a  case  or  opinion  of 
counsel. 

Handford  v.  George  Clarke,  Lim.,  76 
L.  J.  K.B.  76  ;  [1907]  1  K.B.  181  ;  96  L.  T. 
175  ;  51  Sol.  Jo.  100  ;  9  M-S.  136— C.A. 

559.  Bankruptcy  of  Employer — Employer 
Insured — Subrogation  of  Workman  to  Rights 
of  Employer.] — The  effect  of  sect.  5  of  the 
Workmen's  Compensation  Act,  1897,  is  to 
subrogate  the  workman  to  the  rights  of  the 
employer  against  his  insurers ;  the  workman 
has  no  larger  rights  against  the  insurers  than 
the  employer  has. 

Morris  v.  Northern  Employers'  JVIutual 
Indemnity  Co.,  Lim.,  71  L.  J.  K.B.  733  ; 
[1902]  2  K.B.  165  ;  86  L.  T.  741  ;  18  T.  L.  R. 
635  ;  4  M-S.  38— C.A. 

560.  Enforcing  Award— Commitment  under 
Debtors  Act,  1869.] — An  award  of  compensation 
under  the  Workmen's  Compensation  Act, 
1897,  may  itself  be  registered  as  a  memorandum 
under  Sched.  II.  clause  8,  to  the  Act,  so  as  to 
be  enforceable  as  a  County  Court  judgment 
by  a  commitment  order  under  the  Debtors 
Act,  1869. 

Bailey  v.  Plant,  (1901)  17  T.  L.  R.  449  ; 
3  M-S.  207— Div.  Ct. 

561.  Workmen's  Compensation  Act  (1897) 
Rules,  1898 — Rule  17— Construction.] — In  an 
application  under  the  Workmen's  Compensation 
Act,  1897,  for  compensation  for  injury,  particu- 
lars of  the  claim  were  given  by  the  injured 
workman,  but  were  in  part  defective.  The 
employer  did  not  file  an  answer  in  accordance 
with  Rule  17.  At  the  hearing  the  employer 
proposed  to  give  evidence  to  prove  that  the 
applicant's  case  did  not  come  within  the  Act. 
The  County  Court  Judge  refused  to  allow 
the  employer  to  give  such  evidence  on  the 
ground  that  he  had  failed  to  file  an  answer : — 
Held  (Vaughan- Williams,  L.J.,  dubitante),  that 
the  County  Court  Judge  might  take  either  of 
the  courses  mentioned  in  Rule  17  (4),  viz. 
proceed  with  the  arbitration  and  allow  the 
respondent  to  avail  himself  of  the  point  which 
he  desired  to  raise,  or  else  adjourn  the  arbitra- 
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tion  to  enable  the  respondent  to  file  an  answer, 
but  that  he  was  not  bound  to  take  either  course. 
Silvester  v.  Ctjde,  (1899)  15  T.  L.  R.  434; 
1  M-S.  120— C.A. 


562.  Agreement  to  pay  Compensation — Subse- 
quent Death  of  Workman — Accident  not  causing 
Death  —  Estoppel.]  —  A  workman  met  with 
an  accident  in  the  course  of  his  employment, 
and  tumours  on  the  neck  ensued.  He  was 
incapacitated  for  work,  and  his  employers  paid 
him  half  hia  weekly  wages  under  an  agreement 
to  that  effect,  a  memorandum  of  which  was 
registered  under  the  Workmen's  Compensation 
Act,  1897.  The  workman  continued  incapable 
of  working,  and  died  in  a  year.  His  widow 
claimed  compensation  under  the  Act,  and 
the  County  Court  Judge  found  that  the  work- 
man's death  was  not  caused  or  accelerated  by 
the  accident,  the  sole  cause  of  his  incapacity 
for  work  being  the  disease  from  which  he  was 
suffering,  and  of  which  disease  alone  he  died  ; 
but  he  held  that  the  employers  were  estopped 
from  denying  that  the  disease  which  caused 
his  death  was  the  result  of  the  accident  by 
reason  of  the  agreement  and  the  payments 
made  by  them  -.—Held,  that  the  agreement 
did  not  amount  to  an  admission  that  the  death 
was  caused  by  the  accident,  and  therefore  there 
was  no  estoppel. 

Cleveeley  v.  Gas,  Light  &  Coke  Co.,  (1907) 
24  T.  L.  R.  93  ;  52  Sol.  Jo.  75  ;  1  B.  82— 
H.L.  (E.) 

1906  Act. 

563.  Evidence  Wrongly  Admitted— Hearsay.] 
— A  workman  told  a  fellow-workman,  in  reply 
to  a  question,  that  he  had  removed  part  of  a 
lintel  because  he  had  struck  his  head  against 
it.  About  a  fortnight  afterwards  the  workman 
died  from  an  attack  of  apoplexy.  The  state- 
ment of  the  deceased  workman  to  his  fellow- 
workman  was  received  in  evidence  by  the 
County  Court  Judge  and  was  the  only  evidence 
of  an  accident : — Held,  that  the  evidence  was 
inadmissible,  as  there  was  no  duty  on  the 
part  of  the  deceased  to  make  the  statement,  and 
that  the  award  made  by  the  County  Court 
Judge  must  be  sot  aside,  as  there  was  no  other 
evidence  justifying  the  award. 

WoLSEY  &  Others  v.  Pethick  Bros.,  (1908) 
1  B.  411— C.A. 

564.  Procedure — Order  oi  House  of  Lords 
Made  Order  of  Court  of  Appeal.] — In  cases 
coming  withm  the  Workmen's  Compensation 
Act,  1906,  which  are  never  before  the  High  Court, 
the  Court  of  Appeal  will,  on  an  ex  -parte  motion, 
make  the  order  of  the  House  of  Lords  an  order 
of  the  Court  of  Appeal. 

Hodgson  v.  Owners  op  West  Stanley 
Colliery  Co.,  (1910)  3  B.  392— C.A. 

5t)5.  Death  ol  Workman— Alleged  Accident- 
Claim  by  Dependant — Evidence — Admissibility.] 
—In  a  claim  for  compensation  under  the 
Workmen's  Compensation  Act,  1906,  by  the 
dependant  of  a  deceased  workman,  whose  death 
is  alleged  to  have  been  caused  by  "  accident 
arising  out  of  and  in  the  course  of  the  employ- 
ment "    of    the    workman,    statements    alleged 


to  have  been  made  by  him  shortly  before  his 
death  are  not  admissible  as  evidence  of  the 
occasion  and  cause  of  the  injury  from  which 
the  workman  suffered. 

Gllbey  v.  Great  Western  Railway  Co.. 
(1910)  102  L.  T.  202  ;  3  B.  135— C.A. 

566.  Death  of  Workman — Alleged  Accident — 
Statement  by  Deceased  to  Doctor  as  to  Cause 
of  Injury — Admissibility.]  —  In  proceedings  for 
compensation  by  the  dependants  of  a  deceased 
workman,  evidence  is  not  admissible  of  a  state- 
ment bj'  the  deceased  to  his  doctor  as  to  the 
cause  and  occasion  of  the  accident. 

Wright  v.  Kerrigan  (No.  227  supra)  discussed. 
Amys  v.  Barton,  (1911)  81  L.  J.  K.B.  65; 

[1912]   1   K.   B.   40;     105  L.   T.   619;    28 

T.  L.  R.  29— C.A. 

567.  Agreement  to  Pay  Compensation 
"  During  Incapacity  "  —  Payments  Stopped  — 
Application  to  Issue  Execution  —  Evidence 
Tendered  of  Capacity  for  Work — Admissibility.] 
— A  workman  applied  for  leave  to  issue  execu- 
tion in  respect  of  certain  instalments  of  com- 
pensation alleged  to  be  due  under  a  recorded 
agreement  whereby  his  employers  agreed  to 
pay  him  compensation  "  during  the  time  of 
incapacity."  The  employers  tendered  evidence 
to  show  that  the  incapacity  had  ceased  when 
the  instalments  ceased : — Held,  that  such 
evidence  was  admissible  to  show  that  there 
had  been  no  default. 

Ibrahim  Said  v.  J.  H.  Welsford  &  Co.,  Lim., 
(1910)  3  B.  233— C.A. 

568.  Application  to  Remit  to  County  Court 
Judge  to  Consider  whether  all  facts  were  before 
Court.]— A  County  Court  Judge  having  found 
that  an  accident  which  happened  to  a  work- 
man, who,  after  dismissal  from  his  emploj'- 
ment,  obtained  leave  to  bring  up  his  tools 
from  the  mine  where  he  had  been  working, 
and  was  injured  while  in  the  mine  for  that 
purpose,  arose  out  of  and  in  the  course  of  his 
emploj'ment,  the  Court  of  Appeal  refused  to 
send  the  case  back  in  order  that  the  Judge 
might  consider  whether  all  the  facts  were 
before  the  Court  of  Appeal,  because  such 
Court  had  no  power  to  interfere  with  a  finding 
of  fact. 

MoLLOY     V.     South     Wales     Anthracite 
Colliery  Co.,  (1910)  4  B.  65— C.A. 

1897  Act. 

569.  Judges'  Notes — Request  of  Party — Rule 
35  of   Workmen's   Compensation  Rules,   1898.] 

■ — ■  County  Court  Judges  should  always 
take  notes  in  cases  under  the  Workmen's 
Compensation  Act,  1897,  as  failure  to  do  so 
may  throw  great  expense  upon  the  parties  by 
reason  of  the  case  being  remitted  for  a  rehearing. 
Brine  v.  Corry  &  Son,  (1905)  7  M-S.  130 
—C.A. 

1906  Act. 

570.  Notes  of  Evidence  at  Proceedings — 
Imperative  Duty  of  County  Court  Judge  to  Take 
Notes  in  All  Cases.] — Having  regard  to  the 
provisions  of  Rule  34  of  the  Workmen's  Com- 
pensation   Rules,    1907,    it    is    the    imperative 


duty  of  tlie  County  Coui't  Judge  to  take  notes 
of  the  evidence  in  every  case  arising  under  the 
Workmen's  Compensation  Act,  1906,  whether 
or  not  there  is  a  request  so  to  do  by  either 
party  to  the  proceedings,  so  that  in  the  event 
of  the  case  subsequently  coming  before  the 
Court  of  Appeal  that  Court  may  be  able  to  do 
justice  to  tlie  parties. 

Observations  of  Collins,  M.R.,  in  Brine  v. 
Corry  (No.  569  supra)  applied. 

Rayman  V,  Fields,  (1910)  102  L.  T.  154  ;  26 
T.  L.  R.  274;   3  B.  119— C.  A. 

571.  Proper  Notes  to  be  Taken  by  County  Court 
Judge.] — The  Court  of  Appeal  ordered  a  new 
trial  in  a  case  where  the  County  Court  Judge 
had  not  taken  a  proper  note  of  the  evidence. 
The  note  in  this  case  disclosed  nothing  to  justify 
the  County  Court  Judge  in  coming  to  the 
conclusion  to  which  he  did. 

Griffiths  v.  Wynnstay  Collieries,  (1909) 
2  B.  450— C.  A. 

572.  "  The  Judge  shall  make  a  Note  " — Notes 
o!  County  Court  Judge  Unintelligible.] — An  award 
was  made  based  on  the  workman's  earning 
capacity  before  the  accident.  The  Judge's 
notes  of  the  hearing  were  unintelhgible : — 
Held,  that  the  case  must  go  back  to  the  County 
Court  Judge,  the  notes  being,  for  the  most  part, 
quite  unintelligible,  and  it  being  clear  that  he 
had  misdirected  himself  on  the  question  of 
what  was  the  workman's  earning  capacity 
before  the  accident. 

Gellyceidrim  Colliery  Co.,  Lim.  v.  Rogers, 

(1909)  3  B.  62— C.A. 

573.  Duty  of  Judge  to  Take  a  Note.]— It  is 
the  duty  of  a  County  Court  Judge  to  take  a 
note  in  proceedings  for  Compensation,  whether 
he  is  requested  so  to  do  or  not. 

Turner  and  others  v.  Miller  &  Richards, 

(1910)  3  B.  305— C.A. 

574.  Note  oi  Evidence  very  Defective — 
Solicitor's  Affidavit  of  Evidence.] — The  Court 
of  Appeal  A\ill  in  certain  cases  where  the 
Judge's  note  of  the  evidence  is  defective  permit 
the  affidavit  of  a  solicitor  engaged  in  the 
arbitration  proceedings  to  be  read  for  the 
purpose  of  supplementing  the  Judge's  note. 

Leeds  &  Liverpool  Canal  Co.  v.  Hesketh, 
(1910)  3  B.  301— C.A. 

575.  No  Note  by  Judge — Solicitor's  Affidavit 
of  what  took  place  at  Hearing.] — In  the  absence 
of  any  notes  by  the  Judge  the  Court  of  Appeal 
will  in  certain  cases  accept  an  affidavit  of  a 
solicitor  engaged  in  the  County  Court  as  a 
statement  of  what  took  place  in  such  Court. 

Turner  v.  G.  Bell  &  Son,  Lim.,  (1910)  4  B. 
63— C.A. 

57ti.  Arbitration  Proceedings  before  County 
Court  Judge — Practice — Discovery — Documents — 
Interrogatories — Jurisdiction.] — There  is  nothing 
in  the  Workmen's  Conii)ensation  Act,  1906, 
Sched.  II.  (4),  or  in  Rule  27  of  the  Woikmen's 
Compensation  Rules,  1907,  or  otherwise,  which 
gives  the  County  Court  Judge  juiisdiction, 
in   an  arbitration   before   him   under  the  Act, 
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to    make    an    order    for    discovery    either    by 
affidavit  of  documents  or  by  interrogatories. 

Principle    of    Mountain    v.    Parr    (No.    532 
supra)  applied. 
Sutton  v.   Great  Northern  Railway,  79 
L.  J.   K.B.  81  ;    [1909]  2  K.B.   791  ;    101 
L.  T.  175  ;   2  B.  428— C.A. 

577.  Evidence — Medical  Referee.] — A  medical 
referee  should  not  bo  sworn  and  examined 
as  a  witness — per  Cozens-llardy,  M.R. 

Hugo  v.  H.  W.  Larkins  &'Co.,  (1910)  3  B. 
228— C.A. 

578.  Particulars  as  to  Nature  of  Injury — 
Effects  of  Injury  Inaccurately  Stated — Amend- 
ment.]— It  is  not  necessary  to  state  in  the 
particulars  filed  by,  or  on  behalf  of,  applicants 
claiming  compensation  the  effects  of  the 
injury  sustained,  but  its  nature  only.  If  there 
be  a  misdescription  of  the  efiEects  no  amend- 
ment is  needed. 

Sidney  v.  W.  Collins,  Son  &  Co.,  (1910) 
3  B.  433— C.A. 

See  also 
Alternative  Remedies,  No.  65. 
Jurisdiction,  Nos.  438,  445. 
Reviewing  Award,  No.  693. 


(B)  Scottish  Cases. 

(i)  Appeals  and  Procedure. 

1897  Ad,  Sched.  II.  14  (c). 
1906  Act,  Sched.  II.  17  (b). 

579.  Competency    of     Appeal  —  Question    of 

Law.] — For  an  appeal  under  the  Workmen's 
Compensation  Act,  1897,  to  be  competent,  (1) 
there  must  be  a  question  of  law  arising  on  the 
stated  case  ;  (2)  this  must  be  a  question  which 
has  been  decided  by  the  Court  below ;  and  (3) 
the  Court  of  review  can  determine  only  that 
question  and  no  other. 

Durham  v.  Brown  Bros.  &  Co.,  Lim.,  (1898) 

36  Sc.  L.  R.  190  ;    1  F.  279  ;  6  S.  L.  T.  239 

— Ct.  of  Sess. 

580.  Question  whether  Death  Resulted  from 
or  was  Accelerated  by  Accident — Fact  or  Law.] — 
In  a  stated  case  on  appeal  in  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897, 
the  following  question  was  .submitted  for  the 
opinion  of  the  Coui't :  "  Whether  in  the  cir- 
cumstances stated  the  death  of  the  deceased 
J.  W.  resulted  from  or  was  accelerated  by  an 
accident  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897  "  : — Held,  that  the 
question  was  not  a  question  of  law,  but  one  of 
fact. 

Warnock  v.  Glasgow  Iron  &  Steel  Co., 
Lim.,  (1904)  41  Sc.  L.  R.  359;  G  F.  474; 
11  S.  L.  T.  697— Ct  of  Sess. 

581.  Dismissal  by  Sheriff  of  Claim  on  Relevancy 
— Competency.] — A  workman  having  brought 
an  aibitration  under  the  Workmen's  Com- 
pensation Act,  1897,  to  obtain  compensation 
from  his  employers,  the  Sheriff  dismissed  the 
claim  on  the  averments  in  the  application, 
holding  that  on  these  averments  the  workman 
was    not   entitled    to   the   benefit   of   the   Act. 
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Objection  having  been  taken  that  this  procedure 

was    incompetent    and    that    the    Sheriff    was 

bound  to  hear  evidence,  Held,  in  a  stated  case, 

that  under  Sched.  II.  14  (c)   of   the  Act  it  was 

in    the   discretion    of    the    Sheriff    to    allow    a 

proof  or  not. 

Coyne  v.   Glasgow  Steam  Coasters'   Co., 

LiM.,  (1906)   44   Sc.    L.   R.    118;     [1907] 

S.  C.  112  ;    14  S.  L.  T.  482— Ct.  of  Sess. 

190(5  Act.  Sched.  I.  15,  16. 

582.  Proof  of  Recovery— Question  of  Fact  or 

Law.] — A  brusher  in  a  mine,  who  had  sus- 
tained an  injury  to  his  knee,  was  paid  com- 
pensation down  to  April  9,  1909,  when  his 
employers  stopped  payment  on  the  ground  that 
he  had  recovered.  On  May  13,  1909,  the 
workman  was  examined  by  a  medical  referee, 
who  reported  that,  with  the  exception  of  a 
certain  thinning  of  the  muscular  tissue  of  the 
knee  joint  (due  to  the  prolonged  use  of  an 
elastic  bandage),  the  effect  of  the  injury  had 
passed  off ;  that  with  the  above  exception 
the  condition  of  the  knee  was  now  normal  ; 
and  that  in  his  opinion  the  workman  should 
keep  the  knee  unbandaged,  continue  doing 
light  work  for  a  month,  and  then  resume  his 
original  work.  The  workman  accordingly 
removed  the  bandage  and  resumed  his  light 
work.  On  June  4,  1909,  the  cartilage  of  the 
knee  again  became  loose,  requiring  the  knee 
to  be  bandaged,  in  consequence  of  which  the 
workman  was  off  work  for  a  day. 

In  a  claim  at  the  instance  of  the  workman 
against  his  employers,  the  arbiter  (after  finding 
that  this  condition  of  the  knee  would  be  likely 
to  recur  if  the  workman  did  not  wear  an 
elastic  bandage  or  a  knee-cap)  found  that  if 
he  wore  a  knee-cap  he  would  be  able  to  resume 
his  original  work  as  a  brusher,  and  ended  the 
compensation  as  from  August  13,  1909,  down 
to  which  date  he  found  him  entitled  to  it : — 
Held,  that  the  question  whether  the  workman 
had  recovered  or  not  was  a  question  of  fact, 
and  that  as  there  was  evidence  before  the 
arbiter  entitling  him  to  find  as  he  did,  the 
appeal  was  incompetent  and  must  be  dismissed. 

Anderson  v.  Darngavil  Coal  Co.,  Lim., 
(1910)  47  Sc.  L.  R.  342  ;  [1910]  1  S.  L.  T. 
149— Ct.  of  Sess. 

583.  Proof  of  Recovery  on  Review — Ques- 
tion of  Fact  or  Law — Appeal.]  —  An  injured 
workman  received  compensation  under  the 
Workmen's  Compensation  Act,  1906,  in  virtue 
of  an  unrecorded  agreement  down  to  March  25, 
1909,  when  his  employers  stopped  payment  on 
the  ground  that  he  had  recovered.  On  March  3 1 . 
1909,  a  medical  man,  to  whom  the  parties  had 
referred  the  question  of  the  workman's  re- 
covery, reported  that  he  was  quite  tit  for  his 
former  duties  or  any  ordinary  ^\'ork.  In  an 
application  by  the  employers  for  review,  the 
arbitrator  found  in  fact  that  the  \\orkman 
was  fit  to  resume  his  former  work,  or  to  imder- 
take  any  other  form  of  labour  conducted  on 
the  level  of  the  ground  ;  that  in  the  meantime 
it  would  not  be  safe  for  him  to  climb  ladders 
or  steps  (as  his  duties  occasionally  involved 
his  doing),  since  from  want  of  use,  combined 
with  the  effect  of  the  accident,  his  left  leg  ^as 


weaker  than  the  right ;  that  the  best  treat- 
ment for  the  left  leg  was  the  immediate 
resumption  of  such  work  as  the  workman  was 
capable  of.  On  these  findings  the  arbiter 
ended  the  compensation : — Held,  that  the 
question  whether  the  A\'orkman  had  or  had  not 
recovered  was  a  question  of  fact,  and  that 
the  arbiter's  finding  could  therefore  not  be 
interfered  with. 

Anderson  v.  Darngavil  Coal  Co.,  Lim.  (No.  582 
sxipra)  followed. 

Cunningham  v.  M'Naughton  &  Sinclair, 
(1910)  47  Sc.  L.  R.  781  ;  [1910]  S.  C.  980  ; 
[1910]  2  S.  L.  T.  167  ;  3  B.  577— C.  of  Ses.s. 

1906  Act,  Sched.  I.  1. 

584.  Death  Resulting  from  Injury — Suicide — 
Averments  that  Accident  to  Eye  brought  about 
Insanity    Resulting   in   Suicide — Relevancy.] — A 

workman  who  had  lost  the  sight  of  his  left 
eye  met  with  an  accident  involving  the  loss 
of  sight  of  his  remaining  eye.  He  thereafter 
became  insane  and  committed  suicide.  In 
an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  at  the  instance  of  his 
widow  against  his  former  employers,  the 
pursuer  averred — "  In  consequence  of  the  said 
injury  the  said  J.  M.  received  a  severe  shock, 
and  his  nervous  system  completely  broke 
down.  Owing  to  the  gradual  loss  of  sight  in 
his  right  eye  and  consequent  blindness  the 
said  J.  M.'s  mind  became  affected  and  he 
became  insane  and  .  .  .  committed  suicide. 
.  .  .  The  death  of  the  said  J.  M.  was  due  to 
the  foresaid  accident "  : — Held,  that  there 
must  be  a  proof,  as  it  could  not  be  said  as 
a  matter  of  law  that  a  claim  setting  out  the 
above  facts  was  irrelevant. 

Malone  v.  Cayzer,  Irvine  &  Co.,  (1908) 
45  Sc.  L.  R.  351  ;  [1908]  S.  C.  479  ;  15 
S.  L.  T.  837  ;    1  B.  27— Ct.  of  Sess. 

1897  Act. 

585.  Misrepresentation  —  Essential  Error  — 
Contract — Discharge.] — A  workman  who  had 
been  mjured  and  was  in  receipt  of  compensation 
under  the  Woi'kmen's  Compensation  Act,  1897, 
with  a  registered  agreement,  received  a  call 
from  an  officer  of  the  insurance  company  which 
was  paying  the  compensation.  The  officer 
desired  to  obtain  a  final  discharge,  and  in  the 
course  of  the  conversation  with  the  workman, 
who  was  still  very  weak,  referred  to  the  recent 
report  of  their  medical  man  on  an  examination 
as  suggesting  that  the  workman  would  be  well 
again  in  some  months.  He  did  not  repeat 
the  report  or  give  it  to  the  workman  to  read. 
As  a  matter  of  fact  the  report  stated  that  the 
probable  duration  of  disability  would  be  some 
months,  but  that  progress  had  been  so  slow 
no  prediction  could  be  made.  The  workman 
granted  a  discharge  on  what  were,  inasmuch  as 
he  did  not  recover,  very  favourable  terms  for 
the  insurance  company,  and  subsequently 
brought  a  reduction  on  the  ground  of  mis- 
representation and  essential  error  : — Held,  that 
there  had  been  misrepresentation  inducing  to 
the  granting  of  the  discharge,  and  that  the 
discharge  must  be  reduced. 

Crossan  v.  Caledon  Shipbuilding  & 
Engineering  Co.,  Lim.,  (1906)  43  Sc. 
L.  R.  852  ;   14  S.  L.  T.  33— H.L.  (S.).        _ 
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586.  Reduction  —  Enorm  Lesion  —  Circum- 
stances in  which  Held  that  Enorm  Lesion  had  not 
been  Proved.] — A  minor  employed  by  a  firm 
of  biscuit  makers  was  injured  while  engaged 
in  his  work.  The  injury  involved  the  loss  to 
a  great  extent  of  his  right  hand.  The  accident 
was  not  in  any  way  due  to  the  fault  of  his 
employers,  or  those  for  whom  they  were  re- 
sponsible, so  that  apart  from  the  provisions 
of  the  Workmen's  Compensation  Act,  1897, 
he  would  have  had  no  claim  against  them. 
For  some  time  after  the  accident  his  employers 
paid  him  compensation  at  the  rate  of  half  his 
weekly  wage  prior  to  the  accident,  and  thereafter 
on  his  being  able  to  resume  work  took  him  back 
again  into  their  employment.  Thereafter  the 
minor,  with  the  consent  of  his  father  and 
under  the  advice  of  his  legal  adviser,  in  con- 
sideration of  a  sum  of  £25  and  five  guineas 
of  expenses,  and  an  assurance  on  the  part  of 
his  employers  that  while  they  "cannot  guarantee 
a  permanent  situation,  they  will  do  all  in  their 
power  to  keep  him  in  their  employment," 
agreed  to  discharge  and  did  discharge  all  claims 
which  he  had  against  them  in  respect  of  the 
accident,  including  any  claim  under  the  Work- 
men's Compensation  Act,  1897.  Three  years 
afterwards  he  was  dismissed.  He  then  raised 
the  present  action  against  his  former  employers 
for  reduction  of  the  agreement  and  discharge 
on  the  ground  of  minority  and  lesion.  The 
proof  .showed  that  the  assurance  as  to  employ- 
ment had  been  fairly  and  reasonably  carried  out 
by  the  employers  : — Held,  that,  as  the  main 
consideration  of  the  agreement  and  discharge 
was  not  the  sum  paid  but  the  assurance  of 
employment,  the  agreement  and  discharge 
were  reasonable  at  the  time  and  in  the  circum- 
stances, and  therefore  that  enorm  lesion  had 
not  been  proved. 

ROBEBTSON  V.  HENDERSON  &  SoN,  LiM.,  (1905) 

42  Sc.  L.  R.  632  ;  7  F.  776  ;  13  S.  L.  T. 
180— Ct.  of  Sess. 

1906  Act. 

587.  Contract — Discharge — Essential  Error.] — 
A  workman  entitled  to  compensation  under 
the  Workmen's  Compensation  Act,  1906, 
signed  a  discharge  which  purported  to  be  in 
full  satisfaction  of  all  claims  past  and  future, 
in  the  belief  that  he  was  merely  signing  a 
receipt  for  compensation  past  due.  His  em- 
ployers' cashier  took  the  discharge  in  the 
belief  that  the  workman  had  fully  recovered, 
whereas  he  was  still  totally  incapacitated.  The 
Sheriff-Substitute  awarded  compensation,  being 
of  opinion  that  the  workman  was  not  barred 
from  recovering  compensation  by  the  discharge. 
A  case  for  appeal  having  been  stated  at  the 
instance  of  the  employers,  Held,  that  there 
was  no  such  clear  error  of  law  as  to''entitle  the 
Court  to  interfere  with  the  judgment  of  the 
Sheriff-Substitute. 

Ellis  v.  Lochgelly  Iron  &  Coal  Co., 
LiM.,  (1909)  46  Sc.  L.  R.  960;  [1909] 
S.  C.  1278  ;  [1909]  2  S.  L.  T.  224  ;  2  B. 
136— Ct.  of  Sess. 

588.  Discharge  by  Workman — Gratuitous  Dis- 
charge—  Personal  Bar.] — ^A  workman  having 
received    injuries    on    December    3,    1909,    his 


employer  admitted  liability  therefor,  and 
j)aid  him  compensation  under  the  Workmen's 
Compensation  Act,  1906,  from  the  date  of  his 
accident  down  to  March  9, 1910.  On  February  28, 
1910,  the  workman  a])plicd  to  the  employer's 
cashier  for  payment  of  his  compensation  for 
the  current  week,  and  also  for  payment  of 
another  week's  compensation  in  advance.  He 
thereupon  received  two  \\eeks'  compensation 
from  the  cashier,  ^\ho  took  from  him  two 
separate  receipts  as  for  compensation  for  the 
two  weeks  ending  2nd  and  9th  March,  1910, 
respectively.  At  the  same  time  the  cashier 
took  from  him  a  cumulative  receipt  headed 
"  Final  Discharge."  All  the  receipts  for  weekly 
payments  granted  by  the  workman  and  the 
"  final  discharge  "  were  on  one  document. 

The  employer  maintained  that  the  workman 
had  granted  him  a  full  discharge  of  all  claims 
whatsoever  arising  out  of  the  accident,  and 
that  he  could  not  now  claim  compensation. 
The  workman  contended  that  he  had  merely 
given  receipts  for  the  weekty  payments  which  he 
had  received. 

It  was  proved  before  the  arbiter  that  the 
workman  had  been  on  February  28,  1910,  and 
was  still,  incapacitated  for  work  ;  that  he  was 
of  low  mental  type  and  unable  to  read  or  ^^Tite 
or  sign  his  name  ;  that  no  one  explained  to  him 
what  was  meant  by  the  language  "  all  claims 
whatsoever  "  contained  in  the  discharge  ;  that 
the  cashier  who  presented  it  to  him  for  his 
signature  did  not  himself  know  what  was 
implied  in  these  words.  Moreover,  the  dis- 
charge was  given  for  no  consideration,  in  respect 
that  the  sum  named  therein  was  merely  the 
summation  of  the  payments  made  from  time 
to  time  as  weekly  payments  from  the  commence- 
ment of  their  becoming  due  up  to  March  9, 
1910.  There  was  no  agreement  between  the 
parties  other  than  was  represented  by  the 
discharge  : — Held,  that  the  "  final  discharge  " 
founded  on  did  not  bar  the  workman's  claim  to 
receive  compensation  till  his  incapacity  ceased. 

Macandrew  v.  Gilhooley,  (1911)  48  Sc. 
L.  R.  511;  [1911]  S.  C.  448;  [1911]  1 
S.  L.  T.  92  ;    4  B.  370— Ct.  ot  Sess. 

1897  Ad,  Sched.  II.  8,  14  (c);  .4.  S.  1898, 

7(a). 
1906  Act,  Sched.  II.  9,  17  {b) ;    A.  S.  1907, 

11  (1). 

589.  Application  to  Sheriff  for  Warrant  to 
Register  Memorandum  of  Agreement — Sheriff 
as  Arbitrator  —  Appeal.]  —  In  dealing  with 
an  application  for  a  warrant  to  register  an 
agreement  under  the  provisions  of  the  Work- 
men's Compensation  Act,  1897,  the  Sheriff  is  not 
acting  as  an  arbitrator  under  the  Act,  and 
consequently  it  is  not  competent  to  bring  his 
decision  under  review  by  means  of  a  case  stated 
for  appeal  under  the  Act. 

Opinion  (per  Lord  Adam)  :  That  under 
Sched.  II.  (8)  of  the  Workmen's  Compensa- 
tion Act,  1897,  and  sect.  7  (a)  of  the  Act 
of  Sederunt,  June  3,  1898,  the  Sheriff,  when 
the  genuineness  of  a  memorandum  of  agree- 
ment sent  for  registration  is  disputed,  must 
confine  himself  to  the  question  whether  the 
memorandum  is  genuine,  and  that  he  is  not 
entitled  to  insist,  as  a  condition  of  registration, 
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on  payment  of  expenses  incurred  in  a  previous 
action  arising  out  of  the  same  accident. 

CocHEANE  V.  David  Traill  &  Sons,  (1900) 

38  Sc.  L.  R.  18  ;   3  F.  27  ;   8  S.  L.  T.  228— 

Ct.  of  Sess. 

590.  Application  for  Warrant  to  Register 
Memorandum  —  Appeal  from  Sheriff  —  Com- 
petency.]— Question :  Whether  appeal  to  the 
Court  of  Session  from  the  Sheriff  is  competent 
in  an  application  to  register  a  memorandum  of 
agreement  under  the  Workmen's  Compensation 
Act,  1897  ? 

Cochrane  v.  Traill  d;  Sons  (No.  589  supra) 
commented  on  and  doubted. 

Cammick     v.     Glasgow     Iron     &     Steel 

Co.,  LiM.,  (1901)  39  Sc.  L.  R.  138;    4  F. 

198  ;   9  S.  L.  T.  255— Ct.  of  Sess. 

591.  Application  for  Warrant  to  have  Memo- 
randum Recorded — Appeal  from  Sheriff — Com- 
petency.]— Held  (per  Lord  President,  Lord 
Justice-Clerk,  Lord  Kyllachy,  and  Lord  Stor- 
month  Darhng  ;  diss.  Lord  M'Laren  and  Lord 
Kinnear ;  abs.  Lord  Kincairney),  that  the 
judgment  of  the  Sheriff  in  an  application  for 
special  warrant  to  have  an  alleged  agreement, 
under  the  Workmen's  Compensation  Act,  1897, 
recorded,  is  final,  and  appeal  therefrom  dis- 
missed as  incompetent. 

Binning  v.  Easton  &  Sons,  (1906)  43  Sc. 
L.  R.  312;  8  F.  407;  13  S.  L.  T.  783— 
Ct.  of  Sess. 

592.  Application  to  Sheriff  for  Warrant  to 
Register  Memorandum  of  Agreement — Sheriff 
Acting  as  Arbitrator  or  not — Appeal  by  Stated 
Case — Competency.] — A  Sheriff-Substitute  in 
granting  or  refusing  a  special  warrant  for  the 
registration  of  the  memorandum  of  an  alleged 
agreement  as  to  the  payment  of  compensation 
under  the  Workmen's  Compensation  Act,  1897, 
is  not  acting  as  arbitrator,  and  consequently 
an  appeal  from  his  decision  by  way  of  stated 
case  under  the  Act  is  incompetent. 

Binninq  v.  Easlon  &  Sons  (No.  591  snpra), 
and  Cochrane  v.  Traill  <£•  Sons  (No.  589 
supra)  commented  on  and  followed. 

Sinclair  v.  Lochgelly  Iron  &  Coal  Co., 
LiM.,  (1906)  44  Sc.  L.  R.  2;  [1907]  S.  C. 
3  :    14  S.  L.  T.  341— Ct.  of  Sess. 

593.  Verbal  Agreement — Application  for  War- 
rant to  Record  Memorandum — Proof  of  Verbal 
Agreement — Proof.] — Under  the  provisions  of 
the  Workmen's  Compensation  Act,  1897. 
Sched.  II.  (8)  and  (14),  and  the  relative  Act  of 
Sederunt,  June  3, 1898,  sect.  7  (a),  it  is  competent 
to  record  a  memorandum  of  a  verbal  agreement. 

The  genuineness  of  a  memorandum  of  a  verbal 
agreement  to  pay  compensation  under  the  Act 
having  been  disputed,  the  workman  presented  an 
application  for  a  special  warrant  to  record  the 
memorandum.  The  employers  in  answer  denied 
the  existence  of  any  such  agreement.  The 
Sheriff-Substitute  allowed  parties  a  proof  of  their 
averments  habili  modo.  On  appeal  the  Court 
affirmed  this  interlocutor  and  remitted  the  case 
to  the  Sheriff. 

Cochrane  v.  David  Traill  &  Sons,  (1901) 

38  Sc.  L.  R.  848  ;  3  F.  1091  ;    9  S.  L.  T.  183 

r-Ct.  of  Sess. 


1897  Act,  Sched.  II.  8. 
1906  Act,  Sched.  II.  9. 

594.  Recorded  Memorandum — Reduction  in 
Court  of  Session — Declarator  that  there  was 
no  Agreement — Appeal  from  Deliverance  on 
Petition  to  Rectify — Competency.] — Employers 
sent  for  registration  a  memorandum  of  agree- 
ment for  compensation  under  the  Workmen's 
Compensation  Act,  1897.  The  agreement  was 
based  on  certain  receipts  granted  by  the  work- 
man, his  fatlier,  and  his  mother.  The  genuine- 
ness of  the  memorandum  being  disputed  by 
the  workman,  who  maintained  that  no  agreement 
had  ever  been  made,  the  employers  presented 
in  ordinary  Sheriff  Court  form  a  petition  asking 
the  Sheriff  to  ordain  the  clerk  to  register. 
After  a  proof  and  a  series  of  appeals,  the  Sheriff 
found  that  there  was  an  agreement  and  ordered 
the  memorandum  to  be  recorded.  The  work- 
man brought  in  Court  of  Session  an  action  of 
reduction  and  of  declaration  that  no  agreement 
existed  : — Held,  (1)  that  the  action  was  com- 
petent ;  and  (2)  that  as  the  declarator  should 
be  treated  as  the  main  conclusion  and  the 
reductive  conclusion  merely  ancillary,  it  was 
unnecessary  to  examine  critically  the  aver- 
ments in  support  of  reduction ;  and  case  sent 
to  proof. 

Hughes  v.  Thistle  Chemical  Co.  & 
Others,  (1907)  44  Sc.  L.  R.  476  ;  [1907] 
S.  C.  607  :   14  S.  L.  T.  916— Ct.  of  Sess. 

1906  Act,  Sched.  II.  9. 

595.  Recording  Agreement — Special  Warrant — 
Judicial  or  Ministerial — Appeal — Competency.] — 

The  Sheriff,  in  granting  special  warrant  to  record 
a  memorandum  of  agreement  for  payment  of 
compensation  under  the  Workmen's  Compen- 
sation Act,  1906,  the  genuineness  of  which 
is  disputed,  acts  in  a  judicial  and  not  a  minis- 
terial capacity,  and  appeal  by  way  of  stated 
case  is  therefore  competent. 

Binning  v.   Easton  <t-  Sons   (No.  591  supra), 
decided  under  the  Act  of  1897,  distinguished. 
Robert  Addie  &   Sons.  Lim.  v.  Coakley, 

(1909)  46  Sc.  L.  R.  408  ;  [1909]  S.  C.  .545  ; 

[1909]  1  S.  L.  T.  261  ;    2  B.  437— Ct.  of 

Sess. 

59(1.  Agreement  —  Recording  Memorandum 
—  Delay  —  AppUcation  to  have  Compensation 
Payable  under  Agreement  Ended.] — A  workman 
presented  a  minute  in  the  Sheriff  Court  craving 
a  warrant  to  record  a  memorandum  of  agree- 
ment. Simultaneously  the  employers  of  the 
workman  presented  an  application  for  arbitra- 
tion to  have  the  compensation  payable  under 
the  agreement  ended.  In  the  application  for 
arbitration  the  Sheriff  allowed  a  proof  and 
fixed  a  diet.  Before  the  proof  was  taken  the 
workman  moved  to  have  the  memorandum 
recorded  at  once.  The  emploj'ers  did  not  lodge 
a  minute  objecting  to  the  memorandum  being 
recorded : — Held,  that  the  Sheriff  was  not 
bound  to  grant  warrant  to  register  the  memo- 
randum forthwith,  but  was  entitled  to  await 
the  result  of  the  proof  in  the  counter-application. 
M'Vey  v.  Wm.  Dixon,  Lim.,  (1910)  47  Sc.  L.  R. 

463;   [1910]   S.   C.   544;  [1910]  1  S.  L.  T, 

247— Ct.  of  Sess, 
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597.  Recording  of  Memorandum  of  Agreement 
— Discharge  Granted  by  Workman — Determina- 
tion of  Validity  of  Discharge  in  Application  for 
Recording.] — When  an  application  by  a  work- 
man for  the  recording  of  an  agreement  fixing 
compensation  under  the  Workmen's  Com- 
pensation Act,  1906,  was  met  by  an  averment 
by  the  employers  that  the  workman  had  granted 
a  final  (lischarge,  to  which  the  workman 
replied  that  the  discharge,  if  any  existed, 
was  granted  under  essential  error,  the  Sheriff- 
Substitute,  acting  as  arbiter,  ruled  that  he  could 
not  determine  the  question  of  the  validity  of 
the  discharge  in  these  proceedings,  and  granted 
warrant  to  record  the  memorandum  : — Held. 
that  the  arbiter  was  boimd  to  consider  the 
question  of  the  alleged  discharge. 

Opinion  (per  Lord  Johnston)  that  the  arbiter, 
if  of  opinion  that  the  discharge  was  valid,  could 
either  grant  A\arrant  to  record  the  award  that 
compensation  had  been  discharged  without 
recording  the  original  agreement,  or  unico 
contextu  grant  warrant  to  record  a  memorandum 
of  the  original  agreement  and  a  memorandum 
of  the  award  that  further  compensation  had 
been  discharged. 

Opinion  (per  Lord  Kinncar  and  Lord  Salve- 
sen)  that  the  parties  had  joined  issue  in  the 
pleadings  on  this  matter,  and  the  respondent, 
not  having  objected  in  his  pleadings  to  the 
relevancy  of  appellant's  averments  that  the 
memorandum  had  been  discharged,  was  there- 
fore barred  from  afterwards  taking  objection. 

Robert  Addie  <fc  Sons,  Lim.  v.  Coakley  (No.  59.5 
supra)  distinguished  per  Lord  Salvesen. 

NiDDBIE     AND     BeNHAR     CoAL     Co.,     LtM.     V. 

Hanley,  (1910)  47  Sc.  L.  R.  726;    [1910] 
2  S.  L.  T.  4.5— Ct.  of  Sess. 

1906  Act,  Schrd.  II.  9,  A.  S.  1907.  12. 

598.  Process  —  Recorded  Memorandum  of 
Agreement  —  Reduction  —  Competency.]  —  In  a 

petition  in  the  Sheriff  Court  at  the  instance 
of  a  workman  for  warrant  to  record  a  memoran- 
dum of  an  alleged  agreement  for  compensation 
under  the  Workmen's  Compensation  Act,  1906, 
the  employers  lodged  a  niimite  objecting  to  the 
genuineness  of  the  memorandum.  The  Sheriff- 
Substitute  dismissed  the  minute  and  ordered 
the  memorandum  to  be  recorded.  The  em- 
ployers thereupon  brought  an  action  in  the 
Court  of  Session,  concluding  for  (1)  reduction 
of  the  recorded  memorandum,  and  (2)  declarator 
that  no  such  agreement  had  been  concluded 
between  them  : — Held,  that  as  the  employers' 
remedy  was  to  appeal  by  way  of  case  stated, 
the  action  was  incompetent. 

Addie  <fc  Sons,  Lim.  v.  Coakley  (No.  595  supra) 
approved  and  followed. 

John  Beown  &  Co.,  Lim.  v.  Orr,  (1910)  47 
Sc.  L.  R.  4.37;  [1910]  S.  C.  .526;  [1910] 
1  S.  L.  T.  138— Ct.  of  Sess. 

1897  Act,  sec.  1  (3),Sched.  1. 12,  Sched.  II.  14c. 
1906  Act, sec.  1  (3), Sched. 1. 16,  Sched.  II.  176. 

599.  Duty  of  Sheriff  as  Arbitrator — Decree  by 
Default.]  —  At  a  diet  of  proof  fixed  by  a 
Sheriff  as  arbitrator  in  a  claim  under  the 
Workmen's  Compensation  Act,  1897,  at  which 
the   only    question   at   issue    was    the   amount 


of  the  compensation  to  be  found  due,  the 
pursuer  was  present  with  witnesses,  but  no 
appearance  was  made  for  the  defenders.  The 
Sheriff,  without  taking  evidence,  gave  decree 
for  the  pursuer  in  respect  of  no  appearance  for 
the  defenders.  Suspension  of  this  decree 
granted  on  the  ground  that  the  Act  laid  upon 
the  Sheriff  as  arbitrator  the  duty  of  fixing 
compensation  after  .such  investigation  as  might 
be  necessary  in  the  circumstances  of  each  case, 
and  it  was  therefore  incompetent  for  him  to 
grant  decree  by  default. 
United  Collieries  v.  Gavin,  (1899)  37  Sc. 

L.  R.  47  ;    2  F.  60;    7  S.  L.  T.  197— Ct. 

of  Sess. 

1897  Act,  Sched.  I.  4,  6. 
1906  Act,  Sched.  1.6. 

600.  Claim  at  Instance  of  Pupil— Appoint- 
ment of  Trustees.] — In  a  claim  under  the 
Workmen's  Compensation  Act,  1897,  at  the 
instance  of  a  pupil  the  Court  appointed  trustees 
for  the  pupil,  and  authorised  them  to  receive 
and  hold  for  her  benefit  the  compensation  to 
which  she  was  found  entitled. 

Cooper  v.  Fife  Coal  Co.,  Lim.,  (1907)  44 
Sc.  L.  R.  402  ;  [1907]  S.  C.  564  ;  14  S.  L.  T. 
796— Ct.  of  Sess. 

1897  Act,  Sched.  I.  12,  Sched.  II.  13. 
1906  Ad,  Sched.  I.  16,  Sched.  II.  15. 

601.  Refusal  of  Arbitrator  to  Allow  Proof- 
Medical  Examination— Power  of  Arbitrator.] — 
In  an  appUcation  by  employers  under  Sched.  I. 
12,  of  the  Workmen's  Compensation  Act,  1897, 
to  review  a  weekly  payment  to  a  workman  under 
an  agreement  recorded  in  terras  of  the  Act,  the 
employers  produced  in  the  arbitration  a 
certificate  from  a  medical  practitioner  provided 
by  them,  to  the  effect  that  the  workman  had 
recovered  from  the  injuries  sustained  by  him. 
When  the  application  came  before  the  Sheriff- 
Substitute,  the  workman  moved  for  a  proof 
at  large.  The  Sheriff-Substitute  refused  this 
motion,  remitted  the  case  to  one  of  the  medical 
practitioners  appointed  for  the  purposes  of 
the  Act,  and  subsequently,  after  consideration 
of  the  report,  pronounced  judgment  ending  the 
weekly  payment : — Held,  that  the  Sheriff- 
Substitute  was  wrong  in  refusing  to  allow  the 
proof  asked  by  the  workman  and  that  the  case 
must  be  remitted  to  allow  a  proof. 

Johnstone  v.  Cochran  &  Co.,  Annan,  Lim., 
(1904)  41  Sc.  L.  R.  644;  6  F.  854;  12 
S.  L.  T.  175— Ct.  of  Sess. 

602.  Proof — Application  for  Termination  of 
Compensation — Remit  to  Medical  Referee — 
Right  to  Proof  of  Earning  Capacity.  — The 
employer  of  a  workman  who  had  lost  an  eye, 
and  who  had  been  in  receipt,  first  of  full,  and 
subsequently  of  partial  compensation,  having 
purposed  to  terminate  the  weekly  payments,  a 
remit  was  made  to  a  medical  referee  under  Sched. 
I.  15  to  the  Workmen's  Compensation  Act,  1906. 
The  medical  referee  having  reported  that  the 
workman  was  as  fit  as  any  other  one-eyed  man 
to  resume  work  underground,  his  employers 
lodged  a  minute  craving  the  Sheriff-Substitute 
to  end  the  compensation  as  from  the  date  of  the 
medical  referee's  report.     The  workman  lodged 
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answers,  in   which  he  denied  that  he  had  com- 
pletely recovered,   and  at  the  hearing  on  the 
minute  and  answers  asked  for  a  proof  as  to 
earning    capacity.     In    reply    to    the    Sheriff- 
Substitute  his  agent  stated  that  he  was  not  in  a 
position  to  maintain  that  the  earning  capacity 
of  a  one-eyed  miner  was  less  than  that  of  a  two- 
eyed    miner.'h  whereupon  the  Sheriff-Substitute 
refused    to     allow    a  proof    and    declared    the 
compensation  ended : — Held,  that  the  claimant 
was  entitled  to  a  proof. 
Arnott  v.  Fife  Coal  Co.,  Lim.,  (1911)  48 
Sc.  L.  R.  828;  [1911]  S.  C.   1029;  [1911] 
2  S."L.  T.  8.5  ;    4  B.  361— Ct.  of  Sess. 


003.  Separate  Proof  of  Preliminary  Defence- 
Discharge.] — In  an  action  for  damages  brought 
by  a  workman  against  his  employers  for 
personal  injuries  sustained  in  their  employment, 
the  defenders  alleged  in  defence  that  the 
pursuer  had  claimed  compensation  under  the 
Workmen's  Compensation  Act,  1897,  that  the 
defenders  had  thereupon  adjusted  with  him 
his  average  weekly  wage,  and  had  paid  him 
half  the  amount  so  adjusted  during  thirty-three 
weeks,  that  for  those  payments  he  had  granted 
receipts,  and  that  he  was  consequently  barred 
from  suing  the  present  action  : — HM,  that  proof 
of  the  averment  relating  to  the  defenders'  plea 
of  bar  and  the  pursuer's  answers  thereto  ought 
to  be  taken  before  the  main  question  was 
remitted  to  proof. 

Hunter  v.  Darngavil  Coal  Co.,  Lim.,  (1900) 
38  Sc.  L.  R.  6  :  3  F.  10  ;  8  S.  L.  T.  308— 
Ct.  of  Sess. 


A.  8.  1898,  9  (/■). 
A.  8.  1907,  11  if). 

604.  Transmission  of  Process.]— The  Act  of 
Sederunt  of  June  3,  1898,  which  regulates 
procedure  under  the  Workmen's  Compensation 
Act,  1897,  bysect.  9  (/)  makes  certain  regulations 
as  to  printing  with  this  proviso :  "  Provided 
always  that  it  shall  not  be  necessary  to  print 
any  document  except  the  case  without  a  special 
order  from  the  Court,  and  provided  also  that 
either  party  may  move  for  an  order  on  the 
sheriff-clerk   to    transmit   the   process." 

The  Court  refused  a  motion  for  an  order  on 
the  Sheriff-clerk  to  transmit  the  process,  made 
on  the  ground  that  there  was  appended  to  the 
Sheriff's  findings  a  note  which  might  in  certain 
circumstances  be  useful  in  deciding  the  case. 

Singer  Manttfacturing  Co.  v.  Clelland, 
(1905)  42  Sc.  L.  R.  536;  7  F.  654  ;  13 
S.  L.  T.  48— Ct.  of  Sess. 


605.f Appeal — Transmission T  of  Process  from 
Sheriff  Court.  —  Circnmstances  in  which  the 
Court  in  a  Stated  Case  under  the  1  Workmen's 
Compensation  Act,  1906,  granted  upon  conditions 
an  order  to  transmit  the  process  from  the  Sheriff 
Court. 

United  Collieries,  Lim.  v.  M'Ghie,  (1910) 
47  Sc.  L.  R.  751  ;  [1910]  S.  C.  927  ;  [1910] 
1  S,  L.  T.  355— Ct.  of  Sess, 


1897  Ad,  Sched.  II.  14  (c),  A.  8.  1898,9  (a). 
1906  Act,  Sched.  II.  11  {b),  A.  8.  1907, 17  (a). 

606.  Stated  Case — Failure  to  Observe  Regula- 
tions of  Act  of  Sederunt  as  to  Application  for  a 
Stated  Case.] — Sect.  9  (a)  of  the  Act  of  Sederunt 
of  June  3,  1898,  regulating  procedure  under  the 
Workmen's  Compensation  Act,  1897,  provides 
that  an  application  to  a  sheriff  to  state  a  case 
shall  be  made  by  a  minute  setting  forth  the 
proposed  question  or  questions  of  law,  and 
accompanied  by  a  deposit  of  £1. 

On  the  last  day  allowed  for  taking  an  appeal 
against  the  award  of  a  sheriff  in  an  arbitration 
under  the  Act,  a  fellow-agent,  in.  the  absence 
of  the  agent  in  charge  of  the  case,  and  at  his 
request,  went  to  the  Sheriff  Court  offices  and 
wrote  on  the  interlocutor  sheet  at  the  end 
of  the  note  to  the  award,  "  The  pursuer  appeals 
against  the  foregoing  judgment  and  requests 
a  case  to  be  stated."  He  made  no  deposit, 
being  informed  by  the  clerk  in  attendance  that 
no  fee  was  necessary,  and  no  deposit  was 
ever  made.  The  Sheriff  having  stated  a  case, 
Held,  that  the  case  fell  to  be  dismissed,  as  the 
appellant  had  not  complied  with  the  Act  of 
Sederunt. 

Murphy  v.  Blair  &  White,  (1905)  42  Sc. 
L.  R.  655  ;  7  F.  863  ;  13  S.  L.  T.  196— Ct. 
of  Sess. 

1897  Ad  }  , 

1906  Ad  )  ^"-  ^  ^'^'• 

607.  Condition-precedent  to  Jurisdiction  of 
Arbitrator — Application  for  Arbitration  before 
Master  who  Admits  Liability  has  had  Time  to 
Consider  Claim — Plea  that  AppHcation  for  Arbi- 
tration Premature — Refusal  of  Sheriff  to  State 
a  Case  thereon.]— On  November  1,  1905,  an 
employer  received  from  a  workman  a  claim 
for  compensation  alternatively  under  the 
Employers'  Liability  Act,  1880,  or  the  Workmen's 
Compensation  Act,  1897.  On  November  2, 
a  petition  under  the  latter  Act  was  served  upon 
him  at  the  instance  of  the  workman.  The 
employer  admitted  liability,  but  objected  to 
the  competency  of  the  proceedings,  since  there 
was  no  question  at  issue  between  the  parties 
as  required  by  sect.  1  (3)  of  the  Act,  and  there 
had  been  no  reasonable  opportunity  to  admit 
liability.  The  Sheriff,  having  found  the  defences 
irrelevant  and  awarded  compensation  with 
expenses,  refused  to  state  a  case  : — Held,  that 
the  Sheriff  was  bound  to  state  a  case,  since 
questions  of  law  were  involved  with  regard  to 
jurisdiction  and  competency. 

CaLEDON       SHIPBUn.DING       &       ENGINEERING 

Co.,  Lim.  v.  Kennedy,  (1906)  43  Sc.  L.  R. 
430;    8  F.  597;    13  S.  L.  T.  901— Ct.  of 

Sess. 

1906  Ad,  Sched.  II.  15. 

608.  Review  of  Weekly  Payments — Remit  to 
Medical  Referee  where  no  Proof  Led — Com- 
petency.]— In  arbitrations  under  the  Workman's 
Compensation  Act,  1906,  it  is  incompetent  for 
the  arbiter  to  remit  to  a  medical  referee  unless 
in  the  course  of  the  same  application  proof  has 
been  led. 

C.'s  employers  agreed  to  pay  him  compen- 
sation at  the  rate  of  £1  per  week.  They  sub- 
sequently presented  an  application  for  review 
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of  the  weekly  p<\yments  on  the  ground  that  he 
had  recovered.  The  sheriff  after  a  proof  re- 
mitted to  M.,  one  of  the  medical  referees  under 
the  Act,  who  reported  that  C.  was  still  in- 
capacitated, but  suggested  that  he  should  imder- 
go  a  certain  operation.  The  arbiter  accordingly 
dismissed  the  application.  C.  having  refused 
to  undergo  the  operation,  his  employers  pre- 
sented a  new  application,  whereupon  C.  under- 
went the  operation,  \\'hich  was  unsuccessful. 
C.  having  declined  to  undergo  a  further  oper- 
ation, and  his  employers  having  thereupon  craved 
the  Court  to  end  the  compensation,  C.  lodged  in 
process  a  medical  certificate  stating  that  he 
was  not  in  a  fit  state  to  undergo  the  operation. 
In  these  circumstances  the  Sheriff  remitted 
to  M.  to  report,  inter  alia,  as  to  C.'s  fitness  to 
undergo  it : — Held,  that,  as  no  proof  had  been 
led  in  the  apphcation,  the  remit  was  incom- 
petent. 

Caroll  v.  Gray  &  Sons,  (1910)  47  Sc.  L.  R. 

646  ;    [1910]  S.  C.  700  ;    [1910]  1  S.  L.  T. 

373  ;    3  B.  572— Ct.  of  Sess. 

A.  S.  1898,  9  (g). 
A.  S.  1907,  17  (!7). 

609.  Remit   of   Stated  Case  for  Amendment.] 

— The  Court  will  not  send  back  a  case  to  the 
Sheriff  for  amendment  under  the  Act  of  Sederunt, 
sect.  9  (g),  in  order  to  enable  either  party  to 
raise  a  new  point  of  law  as  to  which  the  Sheriff 
has  given  no  determination,  and  which,  from 
anything  that  appears,  has  not  been  argued 
before  him. 

Rae  v.  Fraseb,  (1899)  36  Sc.  L.  R.  782  ; 
1  F.  1017  ;   7  S.  L.  T.  73— Ct.  of  Sess. 

610.  Stated  Case — Remit  to  Sheriff  to  Amend.] 
— The  Court  (diss.  Lord  Young)  refused,  on 
the  motion  of  one  of  the  parties,  to  remit  a 
stated  case  under  the  Workmen's  Compensation 
Act,  1897,  to  the  Sheriff  to  get  other  facts  stated 
which  raised  a  new  question  of  law. 

M-DoNALD  V.  HoBBS  &  Samuel,  (1899)  37 
Sc.  L.  R.  4 ;  2  F.  3  ;  7  S.  L.  T.  157— Ct. 
of  Sess. 

1906  Act,  ScJied.  II.  17  {h),  A.  S.  1907,   17 
(c),  (h). 

611.  Stated  Case— Certificate  of  Refusal.] — 
A  certificate  of  refusal  to  state  a  case  for  appeal 
under  the  Workmen's  Compensation  Act,  1906, 
must  be  written  on  a  separate  paper  and  not 
on  the  interlocutor  sheet  in  the  arbitration 
process. 

Paterson  v.  Wm.  Beardmore  &  Co.,  Lim., 
(1910)  47  Sc.  L.  R.  455  ;  [1910]  S.  C.  507 ; 
[1910]  1  S.  L.  T.  208— Ct.  of  Sess. 

612.  Refusal  to  State  a  Case — Note  for  Order 
to  State  Case.] — When  a  Sheriff  has  refused  to 
state  a  case  for  Appeal  under  the  AVorkmen's 
Compensation  Act.  1906,  the  claimant,  in  order 
to  succeed  in  an  application  for  an  order  to  state 
a  case,  must  state  the  findings  to  Mhich  he  says 
he  is  entitled,  and  these  must  be  such  as  to  dis- 
close an  accident  arising  out  of  and  in  the  course 
of  the  employment. 

Walker  v.  Mubrays,  (1911)  48  Sc.  L.  R.  575  ; 
[1911]  S.  C.  825  ;  [1911]  1  S.  L.  T.  278,  448 
— Ct,  of  Sess, 
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613.  Refusal  to  State  Case — Case  must  Disclose 
Facts  from  which  an  Accident  must  Necessarily 
be  Inferred.] — Circumstances  in  which  the  Court 
refused  an  application  for  an  order  to  state  a 
case  on  the  ground  that  it  failed  to  disclose 
facts  from  which  an  accident  was  necessarily  to 
be  inferred. 

Walker  v.  Murrays,  (1911)  48  Sc.  L.  R.  741  ; 
[1911]  S.  C.  825  ;  [1911]  1  S.  T.  278,  448  ; 
4  B.  409— Ct.  of  Sess. 


A.  S.  1898,  9  (h). 
A.  S.  1907,  17  (h). 

614.  Refusal  of  Sheriff  to  State  a  Case — 
Remit  to  State  a  Case  Only  upon  Question  of  Law 
Originally  Submitted  to  Sheriff.]— In  an  appli 
cation  for  an  order  upon  the  Sheriff  to  state 
a  case  under  the  Workmen's  Compensation  Act, 
1897,  it  appeared  that  the  applicants  were 
painters,  who  were  the  contractors  for  the 
painting-work  in  a  building  in  the  course  of 
construction,  and  that  a  workman  in  their 
employment  had  been  injured  while  engaged  in 
the  painting-work.  The  Sheriff  had  decided 
that  painting  was  "  Construction  "  in  the  sense 
of  sect.  7  (1)  of  the  Act,  and  refused  to  state 
a  case  raising  this  question  on  the  ground  that 
it  was  solely  one  of  fact. 

The  applicants  craved  the  Court  to  order  the 
Sheriif  to  state  a  case  on  the  questions  (1) 
whether  they  were  "  undertakers "  in  the 
sense  of  sect.  7  of  the  Act,  and  (2)  whether  in 
the  circumstances  they  were  liable  in  com- 
pensation. 

Tlie  Court  refused  the  application  as  stated 
on  the  ground  that  the  Sheriff  had  not  been 
asked  to  submit  these  questions  to  the  Court, 
and  had  not  decided  them,  but,  holding  that 
the  question  which  he  was  asked  to  submit 
might  involve  a  question  of  the  construction  of 
the  statute,  remitted  to  the  Sheriff  to  state  a  case 
raising  that  question. 

HoBBS  &  Samuels  v.  Bradley,  (1900)  37 
Sc.  L.  R.  532  ;  2  F.  744  ;  7  S.  L.  T.  433— 
Ct.  of  Sess. 


A.  S.  1898,  9  (c). 
A.  S.  1907,  17  (c). 

615.  Refusal  of  Sheriff  to  State  Case  — 
Point  at  Issue  Covered  by  Prior  Decision.] — 
In  an  arbitration  under  the  AVorkmen's  Com- 
pensation Act,  1897,  the  Sheriff  refused  to  state 
a  case  for  appeal,  on  the  ground  that  the 
question  of  law  involved  was  settled  by  a  prior 
decision  of  the  Court.  It  was  admitted  that 
the  decision  in  question  could  not  be  dis- 
tincuishcd. 

Circumstances  in  which  the  Court  rentitted 
to  the  Sheriff  to  state  a  case. 

PuivrpHERSTON  OiL  Co.,  LiM.  V.  Cavaney, 
(1903)  40  Sc.  L.  R.  466;  5  F.  663;  10 
S.  L.  T.  748— Ct.  of  Sess. 


1897  Act. 

616.  Preliminary  Defences — Duty  of  Sheriff 
as  Arbitrator.] — Opinions  (per  Lords  Adam, 
M'Laren,  and  Kinnear)  that  where,  in  an 
arbitration  under  the  Workmen's  Compensation 
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Act,  1897,  preliminary  objections  or  defences 
are  stated,  it  is  the  duty  of  the  Sheriff  as 
arbitrator,  even  if  he  is  of  opinion  that  such 
objections  or  defences  fall  to  be  sustained, 
to  proceed  to  hear  the  case  and  estimate  the 
amount  of  compensation  that  would  be  due 
on  the  hypothesis  that  the  workman  was 
entitled  thereto. 

Rankine  v.   Alloa   Coal  Co.,  Lim.,   (190.3) 

40  Sc.  L.  R.  228  ;  5  F.  1164  ;  11  S.  L.  T.  283 

— Ct.  of  Sess. 

1906  Ad. 

617.  Witness  Omitted  to  be  Called — Motion  to 
Remit  to  the  Arbiter  for  Further  Evidence.] 
— In  a  stated  case  on  appeal  under  the  Work- 
men's Compensation  Act,  1906,  the  appellant 
moved  the  Court  to  remit  the  case  to  the  Sheriff 
to  take  the  evidence  of  a  witness  omitted  to  be 
called.     Motion  refused. 

Millers  v.  North  British  Locomotive  Co., 
Lim.,  (1909)  46  Sc.  L.  R.  755  ;  [1909]  S.  C. 
698;  [1909]  1  S.  L.  T.  519;  2  B.  80— 
Ct.  of  Sess. 

1897  Act. 

618.  Diligence  on  Recorded  Agreement — Charge 
upon  Recorded  Agreement  as  Modified  by 
Subsequent  Unrecorded  Agreement  and  for 
Sum  so  Modified  —  Competency.]  —  A  work- 
man, under  the  Workmen's  Compensation  Act, 
1897,  recorded  in  the  special  register  a  memo- 
randum of  a  verbal  agreement  to  pay  him 
compensation.  By  a  subsequent  verbal  agree- 
ment not  recorded  he  agreed  to  accept  a  smaller 
sum.  His  employers  having  thereafter  refused 
to  pay  him  the  reduced  amount,  the  workman 
charged  for  payment  thereof.  The  charge 
proceeded  on  the  recorded  agreement  (which 
had  now  been  registered  in  the  Sheriff  Court 
books)  as  modified  by  the  subsequent  unrecorded 
agreement,  and  the  amount  in  the  charge  was 
the  sum  so  modified  : — Held,  that  the  charge 
was  good,  and  suspension  refused,  inasmuch  as 
(1)  the  recorded  agreement  was  not  displaced 
as  a  ground  of  charge  by  the  subsequent  un- 
recorded agreement ;  and  (2)  it  was  quite 
competent  to  restrict  the  sum  in  the  charge. 

Fife  Coal  Co.,  Lim.  v.  Davidson,  (1906) 
44  Sc.  L.  R.  108;  [1907]  S.  C.  90;  14 
S.  L.  T.  462— Ct.  of  Sess. 

1906  Act,  sec.  8  (1)  (i). 

619.  Industrial  Disease  —  Production  of 
Surgeon's  Certificate — Necessity  for  Producing 
Certificate  before  Making  Claim.]  —  An 
arbitration  is  not  rendered  incompetent  by 
reason  of  the  certificate  required  under  sect.  8 
of  the  Workmen's  Compensation  Act,  1906, 
not  being  obtained,  or  produced,  until  after 
the  commencement  of  arbitration  proceedings. 

Taylor  v.  Btjrnham  &  Co.,  (1909)  46  Sc. 
L. R.  482  ;  [1909]  S.  C.  704  ;  [1909]  1  S.  L. 
T.  321  ;  2  B.  247— Ct.  of  Sess. 

1906  Ad,  seel  (3),  Sched.  I.  16. 

620.  Arbitration  —  Procedure  —  Demand  for 
Sum  Due — Weekly  Payment — Award  of  Lump 
Sum — Admission    by   Master    of    Sum    Claimed, 


with  Demand  for  Finding  as  to  Workman's 
Recovery  and  Termination  of  Compensation.] — 
In  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1906,  a  miner,  injured  on 
March  23,  1908,  claimed  a  certain  sum  as 
compensation  for  2f  weeks.  His  employers 
lodged  a  note  of  defence,  in  which  they,  while 
admitting  liability  for  the  sum  claimed,  averred 
that  the  miner  had  recovered  his  earning 
capacity  by  April  13,  1908,  and  that  on  that 
date  he  returned  to  work  and  had  been  earning 
more  than  before  the  accident.  The  employers 
accordingly  asked  for  an  order  declaring  that 
their  liability  had  terminated  on  that  date  : — 
Held,  that  the  proper  course  for  the  arbiter 
was  first  to  find  that  the  claimant  was  entitled 
to  compensation  amounting  to  the  sum  claimed 
and  thereafter,  if  the  workman  admitted 
recovery,  to  find  that  his  right  to  compensation 
ended  on  April  13,  and  if  he  denied  recovery 
to  allow  a  proof. 
BowHiLL  Coal  Co.  (Fife),  Lim.  v.  Malcolm, 

(1909)  46  Sc.  L.  R.  354  ;   [1909]  S.  C.  426; 

[1909]  1  S.  L.  T.   177;    2  B.   13]— Ct.  of 

Sess. 

1906  Act,  Sched.  I.  1  (b). 

621.  Incapacity  for  Work — No  Finding  as  to 
Specific  Work  —  Compensation  —  Competency.] — 

A  workman  was  awarded  compensation 
under  the  Workmen's  Compensation  Act,  1906, 
on  the  ground  that  he  was  "  permanently 
incapacitated  for  work  at  his  trade  of  stone- 
breaking."  His  employer  objected  to  the 
award  on  the  ground  that  it  had  not  proceeded 
on  a  finding  that  the  workman  was  incapacitated 
for  any  description  of  work  : — Held,  that  the 
Court  would  not  interfere  with  the  judgment 
of  the  Sheriff-Substitute,  as  any  injustice 
arising  therefrom  could  be  obviated  by  subse- 
quent application  for  review. 

Boyd  v.  Doharty,  (1908)  46  Sc.  L.  R.  71  ; 
[1909]  S.  C.  87  ;  16  S.  L.  T.  429  ;  2  B.  257 
— Ct.  of  Sess. 

1906  Act,  Sched.  II.  17  {b). 

622.  Claim  for  Compensation — Instance  of 
Claim — Amendment — Claim  made  against  Indi- 
vidual Partner  instead  of  against  the  Firm,  the 
True  Employers.] — In  an  arbitration  under  the 
Workmen's  Compensation  Act,  1906,  a  work- 
man claimed  compensation  from  an  individual 
as  his  employer.  No  written  defences  were 
lodged.  It  appeared  in  the  course  of  proof, 
and  the  objection  was  then  taken,  that  in  law 
the  employer  was  not  the  individual  but  a  firm 
of  which  he  was  a  partner.  A  motion  was  there- 
upon made  on  behalf  of  the  workman  to  be 
allowed  to  amend  the  instance  of  the  application 
by  substituting  in  place  of  the  individual  the 
name  of  the  firm.  The  Sheriff  acting  as  arbi- 
trator refused  leave  to  amend  on  the  ground 
that  the  application  fell  under  Sched.  II.  sect. 
17  (6)  of  the  Act,  to  be  dealt  with  in  the  manner 
provided  for  in  the  Sheriff  Courts  (Scotland) 
Act,  1907,  and  that  such  a  course  did  not  fall 
within  the  scope  of  the  Sheriff  Courts  (Scotland) 
Act,  1907,  Sched.  I.  rule  79,  under  which  a  Sheriff 
may  allow  a  record  to  be  amended,  including  the 
amendment  of  the  instance  and  the  adding  of 
parties, 
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The  Court,  without  determining  whether 
such  an  amendment  was  or  was  not  competent 
under  rule  79,  foimd  that  apart  from  such  rule 
it  was  competent  for  the  arbitrator  to  allow  the 
firm  to  be  added  as  respondents  in  the  appli- 
cation, and  remitted  to  him  to  allow  the  motion 
to  amend,  made  in  such  altered  form. 

Opinion  per  Lord  Johnston  that  rule  79  did 
not  apply  to  arbitration  proceedings  under  the 
Workmen's    Compensation    Act,    1906. 

O'DoNNELL  V.  Wilson,  (1910)  47  Sc.  L.  R. 
707  ;  [1910]  S.  C.  799  ;  [1910]  2  S.  L.  T.  3 
— Ct.  of  Scss. 


623.  Appeal — Accident  Arising  out  of  and  in 
Course  of  Employment — Failure  by  Arbitrator 
to  State  Facts  on  which  his  Finding  was  Based.] 
— Circumxlances  in  which  the  Court,  on  the 
failure  of  an  arbitrator  to  state  the  salient 
points  of  the  evidence  on  which  his  finding  was 
based,  used,  of  consent  of  parties,  a  transcript 
of  the  notes  of  evidence  taken  ex  parte  in  the 
Court  below,  and  reversed  his  decision. 

Per  the  Lord  President:  "I  must  add  that 
the  entry  '  Contusion  of  chest '  in  the  register  of 
deaths  proves,  in  the  absence  of  the  doctor, 
nothing  as  to  its  own  correctness." 

Dundee  Steam  Trawling  Co.,  Lim.,  v.  Robb, 
(1910)  48  Sc.  L.  R.  11  ;  [1910]  2  S.  L.  T. 
211— Ct.  of  Scss. 


1906  Act,  Sched.  I.  1.5,  .4.  S.  1907,  9,  15. 

624.  Minute  Constituting  Process— Review  of 
Compensation  —  Application,  Form  of.]  —  A 
workman  asked  to  continue  to  receive  com- 
pensation from  his  employers  under  the  Work- 
men's Compensation  Act,  1906.  The  parties 
agreed  to  refer  the  question  of  the  pursuer's 
fitness  for  work  to  a  medical  referee  in  terms  of 
Sched.  L  15,  to  the  Act.  A  joint  minute  to  that 
effect  was  accordingly  lodged  with  the  sheriff- 
clerk,  who  remitted  the  matter  to  one  of  the 
medical  referees.  The  referee  having  reported 
that  the  pursuer  had  recovered,  the  employers 
lodged  a  minute  craving  the  Court  to  interpone 
authority  to  the  medical  referee's  certificate 
and  to  end  the  compensation.  There  was 
no  memorandum  of  agreement.  The  Sheriff- 
Substitute  holding  that  there  was  no  process 
before  him,  and  that  accordingly  he  could  not 
act  until  a  separate  application  to  end  the  com- 
pensation was  made  by  the  employers,  dismissed 
the  minute  : — Held,  that  the  application  "  to 
end  the  compensation "  was  properly  before 
the  Sheriff-Substitute  as  arbitrator,  and  that 
accordingly  he  ought  to  have  entertained  it  and 
disposed  of  the  case  on  its  merits. 

United  Collieries,   Lim.  v.  M'Ghie,  (1910) 

47  Sc.  L.  R.  751  ;   [1910]  S.  C.  927  ;    [1910] 

2  S.  L.  T.  186— Ct.  of  Sess. 


See  also 
Alternative  Remedies,  Nos.  75,  76,  77,  81. 
Medical  Examination,  No.  493. 
Reviewing  Award,  No.  720. 
Serious  and  Wilful  Misconduct,  No^.  747, 
748. 


1897  Act] 
1906  Adi 


(ii)  Expenses. 
sec.   1   (4). 


625.  Expenses     of      Unsuccessful      Trial      at 
Common   Law    Deducted   from   Compensation — 
Expenses     after    Verdict     Applied     Allowed    to 
Neither  Party.] — A  workman  brought  an  action 
at    common    law    and    under    the    Employers' 
Liability    Act,    but    containing    no    reference 
to    the    Workmen's    Compensation    Act,    1897, 
to   recover    damages    from   his   employers   for 
injuries  sustained  when  in  their  employment. 
A  jury  returned  a  verdict  for  the  defenders, 
whereupon     the     pursuer     moved     the     Court 
to  assess  compensation  under  the  Workmen's 
Compensation  Act.     The  motion  was  postponed, 
and  renewed  when  the  case  was  in  the  roll  to 
apply    the    verdict.     The    defenders   admitting 
liability,  the  Court  applied  the  verdict,  found 
the    defenders    entitled    to    expenses,    and    of 
consent    found    them    liable    in    compensation 
under  the  Workmen's  Compensation  Act,   but 
there  being  no  evidence  upon  which  to  assess 
the  compensation,  allowed   a  proof   as   to   the 
amount.     Thereafter     parties     having     agreed 
as  to  the  amount,  the  defenders  moved  under 
sect.  1  (4)  of  the  Act,  to  deduct  from  this  their 
taxed  expenses  down  to    the    date   when   the 
verdict  was  applied  : — Held,  that  the  defenders 
were    entitled    to    deduct    from    the    award    of 
compensation    their    expenses    as    taxed    down 
to  the  date  when  the  verdict  was  applied,  and 
thereafter  that  no  expenses  were  due  to  or  by 
either  party. 
M'Kenna  v.  United  Collieries,  Lim.,  (1906) 
43  Sc.  L.  R.  713  ;    8  F.  969  ;    14  S.  L.  T. 
150— Ct.  of  Sess. 


1897  Act,  Sched.  II.  6. 
1906  Act,  Sched.  II.  7. 

626.  Incompetent  Application  for  Arbitration 
— Discretion  of  Arbitrator.] — The  Workmen's 
Compensation  Act,  1897,  Sched.  II.  6,  provides  : 
"  The  costs  of  and  incident  to  the  arbitration 
and  proceedings  connected  therewith  shall 
be  in  the  discretion  of  the  arbitrator  .  .  .  "  :  — 
Held,  that  this  enactment  did  not  coyer  the 
expenses  of  an  application  for  arbitration 
found  to  be  incompetent  and  premature. 

Kennedy  v.  Caledon  Shipbuilding  &  En- 
gineering Co.,  LiM.,  (1906)  43  Sc.  L.  R. 
687  ;  8  F.  960  ;  14  S.  L.  T.  133— Ct.  of 
Sess. 

1897  Act,  Sched.  I.  14. 
1906  Act,  Sched.  I.  19. 

627.  Claim  for  Expenses  cannot  be  set  off  by 
Employer  against  Weekly  Payment  Due  to 
Workman.] — Bv  the  Workmen's  Compensa- 
tion Act,  1897",  Sched.  I.  14,  an  employer  is 
precluded  from  setting  off  against  a  weekly 
payment  of  compensation  due  by  him  to  a 
workman  expenses  awarded  to  him  against 
the  workman  in  an  application  under  the  Act 
for  a  diminution  of  the  weekly  rate  of  payment. 
Rosewell  Gas  Co.,  Lim.  v.  M'Vicae,  (1904) 

42  Sc.  L.  R.  233  ;   7  F.  290  ;    12  S.  L.  T.  629 

— Ct.  of  Sess, 
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1897  Ad. 


628.  Form  of  Stated  Case  —  Remit  for 
Amendment.] — A  case  stated  for  the  Court  of 
Session  set  forth  the  facts  and  the  questions 
of  law  upon  which  the  opinion  of  the  Court 
was  desired,  but  did  not  state  what  the  decision 
of  the  Sheriff  on  those  questions  had  been. 
The  Court  remitted  to  the  Sheriff  to  state  what 
he  had  determined  on  the  questions  of  law. 
Expenses  in  the  appeal  were  asked  for  on  behalf 
of  the  respondent,  on  the  ground  that  the 
appellant  alone  was  responsible  for  the  form  of 
the  case,  and  that  it  was  not  incumbent  on 
the  respondent  to  keep  the  appellant  right. 
The  Court  expressed  the  view  that  both 
appellant  and  respondent  were  responsible  for 
the  preparation  and  adjustment  of  the  case, 
and  that  neither  party  was  therefore  entitled 
to  expenses. 
MuRNiN  V.  Calderwood,  (1899)  36  Sc.  L.  R. 

453;    1   F.   634;    6  S.   L.  T.   346— Ct.   of 

Sess. 

629.  Expenses  of  Appeal  —  Adjustment  of 
Appeal.] — In  a  stated  case  under  the  Work- 
men's Compensation  Act,  1897,  the  Court 
pronounced  an  interlocutor  by  which,  inter 
alia,  they  found  the  appellants  liable  in 
"  the  expenses  of  the  appeal."  At  taxation 
the  auditor  disallowed  certain  charges  in  the 
respondents'  account  for  correspondence  and 
attendance  at  meetings  with  the  appellants, 
and  for  attendance  at  a  meeting  with  the 
Sheriff,  all  in  connection  with  the  adjustment 
of  the  stated  case.  The  respondents  objected 
to  these  charges  being  disallowed.  The  Court 
approved  of  the  auditor's  report. 

Cooper  &  Co.  v.  IM'Govern,  (1901)  39  Sc. 
L.  R.  164  ;  4  F.  249  ;  9  S.  L.  T.  270— 
Ct.  of  Sess. 

630.  "  Expenses  of  the  Stated  Case  " — Expenses 
in  Connection  with  Adjustment  of  Case.] — In  an 

appeal  on  a  stated  case  under  the  Work- 
men's Compensation  Act,  1897,  the  Court 
found  the  respondent  entitled  to  "  the  expenses 
of  the  stated  case."  On  the  auditor's  report 
on  the  respondent's  account  the  respondent 
objected  to  the  auditor  having  taxed  off  all 
the  items  of  expenses  in  connection  with  the 
adjustment  of  the  stated  case,  amounting  to 
£7  7s.  2d.  The  Court  sustained  the  objections 
to  the  auditor's  report,  but  modified  the 
amount  of  the  expenses  of  adjustment  at  £2  2.;., 
holding  that  while  the  fair  and  reasonable 
expenses  of  preparing  the  case  formed  part 
of  "  the  expenses  of  the  stated  case,"  certain 
of  the  charges  made,  and  especially  a  fee  to 
counsel  for  revising  the  case,  were  not  reasonable. 

Cooper  (fc  Co.  x.  M'Govern  (No.  629  supra) 
distinguished. 

London  &  EDiNBtrROH  Shipping  Co.  v. 
Brown,  (1905)  42  Sc.  L.  R.  357  ;  7  F.  488  ; 
12  S.  L.  T.  694— Ct.  of  Sess. 

631.  Expenses — Tender — Action  at  Common 
Law  and  Under  Employers'  Liabihty  Act,  1880 — 
Tender  of  Sum  Due  under  Workmen's  Compensa- 
tion Act,  1897 — Absolvitor  at  Common  Law — 
Decree  under  Employers'  Liabihty  Act  for  Sum 
Tendered.] — In   an   action    by   the   widow  and 


!  children  of  a  miner  against  his  employers  for 
reparation  at  common  law,  and  alternatively 
for  a  certain  sum  under  the  Employers'  Liability 
Act,  1880,  the  defenders  repudiated  liability 
but  tendered  the  sum  claimed  under  the  Act 
as  the  amount  to  which  the  pursuers  were 
entitled  under  the  Workmen's  Compensation 
Act,  1897.  The  tender  was  refused.  The 
defenders  were  assoilzied  at  common  law  and 
found  liable  under  the  Employers'  Liability 
Act.  1880,  to  the  pursuers  in  the  sum  tendered. 
The  Court  found  the  pursuers  liable  in  expenses. 
Black  v.  Fife  Coal  Co..  Lim.,  (1908)  46  Sc. 

L.  R.  191  ;    [1909]  S.  C.  152  ;    16  S.  L.  T. 

557  ;   2  B.  456— Ct.  of  Sess. 


(C)  Irish  Cases. 
Appeals,  Keiv  Trials,  and  Procedure. 
1897  Act. 

632.  Order  foi  Compensation  made  in  the 
Nature  of  a  Consent  Order — Appeal  against  such 
Order.]  —  On  the  hearing  of  an  application 
under  the  Workmen's  Compensation  Act,  1897, 
the  County  Court  Judge  suggested  that  2s.  a 
week  appeared  to  him  to  be  a  fair  award.  This 
suggestion  was  adopted  by  the  parties,  but 
the  order  was  not  made  as  a  consent  order. 
An  appeal  having  been  taken  on  the  ground  that 
the  calculation  of  2s.  a  week  was  grounded  on  an 
erroneous  principle.  Held,  that  as  the  County 
Court  Judge's  order  was  in  the  nature  of  a 
consent  order  the  appeal  could  not  be  enter- 
tained. 

MoFFATT  V.  Armstrong,  41  Ir.  L.  T.  R.  219 
— C.A. 

1906  Act. 

633.  Payment  of  Money  into  Court — Agreement 
as  to  Amount  of  Compensation — Subsequent 
Request  for  Arbitration.]  —  Where  employers 
have  agreed  as  to  the  amount  of  com- 
pensation payable  by  them  under  the  Work- 
men's Compensation  Act,  1906,  in  respect  of 
the  death  of  one  of  their  employes,  a  request 
for  arbitration  naming  them  as  respondents  is 
not  necessary  to  enable  such  amount  to  be 
apportioned  among  the  dependants  of  the 
deceased,  some  of  whom  are  minors ;  but 
the  sum  should  be  brought  in  and  lodged  in 
the  County  Court  to  the  credit  of  the  applicant 
and  the  respondents,  and  the  Clerk  of  the 
Crown  and  Peace  should  receive  such  sum  when 
so  brought  in. 

Harland  &  Wolff  v.  Radcliffe,  43  Ir.  L. 
T.  R.  166  ;   2  B.  374— C.A. 

634.  Lunatic  Dependant — Agreement  between 
Employer  and  other  Dependant  as  to  Com- 
pensation—  Guardian  ad  litem — Practice.] — Pro- 
ceedings under  the  Workmen's  Compensation 
Act,  1906,  in  respect  of  the  death  of  a  workman, 
were  brought  on  behalf  of  A.,  a  daughter,  who 
had  been  residing  with  him  and  acting  as  his 
housekeeper,  and  B.,  his  wife,  who  was  then, 
and  had  been  for  many  years,  an  inmate  of  the 
district  lunatic  asylum,  and  the  matter  was 
settled  as  between  the  employer  and  A.  by  the 


REDEMPTION  OF  PAYMENTS  (E.) 


109 


employer  agreeing  to  pay  £100,  which  was 
lodged  in  Court,  and  (no  guardian  ad  litem  to 
B.  having  been  apiJointed)  an  apphcation  was 
made  by  the  resident  medical  superintendent 
of  the  asylum  of  which  B.  was  an  inmate  to 
have  the  said  sum  of  £100  apportioned  between 
A.  and  B.  on  the  basis  of  both  of  them  being 
dependants  of  the  deceased  : — Held,  that,  as 
neither  the  employer  nor  B.,  the  lunatic  (no 
guardian  ad  litem  having  been  appointed), 
was  before  the  Court,  there  was  no  jurisdiction 
to  make  an  order,  and  the  Court  accordingly 
made  no  rule. 
Kerr  &  Another  v.  Stewart,  43  Ir.  L.  T.  R. 
119;   2B.  454— C.  A. 

()35.  Bankruptcy  of  Employer  —  Claim  by 
Servant  against  Insurance  Company — Agreement 
between  Parties — Procedure.] — Where  a  claim 
had  been  made  under  the  Workmen's  Com- 
pensation Act,  1906,  again.st  an  insurance 
company,  and  the  County  Court  Judge  acted 
on  a  representation  that  the  parties  had  arrived 
at  an  agreement,  though  no  memorandum  of 
such  agreement  had  been  sent,  in  manner 
prescribed  by  the  rules  of  Court,  to  the  Registrar 
of  the  County  Court,  Held,  that  the  case 
should  be  sent  back  to  the  County  Court  Judge 
to  adjudicate  upon  it  according  to  law. 

M'Grath  v.  Maconchy  &  Others,  42  Ir. 
L.  T.  R.  199— C.  A. 

1906  Act,  sec.  5  (3),  Sched.  I.  17. 

636.  Insolvency  of  Employer — Lump  Sum.] — 
Where  the  employer  of  a  workman  ^\ho  had 
obtained  compensation  under  the  Workmen's 
Compensation  Act,  1906,  had  become  an  ari'ang- 
ing  debtor,  on  an  application  by  the  workman 
to  the  Judge  in  Bankruptcy  the  Court  made  an 
order  that  the  Official  Assignee  should,  out  of  the 
money  in  Court,  lodge  to  the  credit  of  the  work- 
man's compensation  matter  in  the  County  Court 
a  sum  sufficient  to  purchase  a  Post  OiHce  iSavings 
Bank  lif  eannuity  equal  in  amount  to  75  per  cent, 
of  the  annual  value  of  the  weekly  2:)aynient  which 
had  been  awarded  to  the  workman,  to  abide 
such  order  as  the  County  Court  Judge  should 
make  in  relation  thereto. 

Re  J.,  AN  Arranging  Debtor,  ex-parte 
Reid,  (1911)  45  Ir.  L.  T.  R.  247— K.B.D. 

637.  Death  Intestate  of  Employer  before 
Request  for  Compensation  made  by  Injured 
Workman — Refusal  of  Next-of-kin  to  take  out 
Letters  of  Administration  —  Grant  to  Nominee 
of  Workman.]  —  A  workman,  injured  in  the 
course  of  his  employment,  had  made  no  request 
for  compensation  before  the  death,  intestate,  of 
his  employer.  The  next-of-kin  acted  as  ex- 
ecutors de  son  tort,  and  refused  to  take  out 
letters  of  administration,  with  the  result  that 
the  workman,  in  view  of  sect.  13  of  the  Act, 
could  not  take  proceedings  against  them.  The 
Court  gave  hberty  to  a  nominee  of  the  workman 
to  take  out  a  grant  imder  sect.  78  of  the  Probate 
Act,  1857,  for  the  purpose  only  of  substan- 
tiating proceedings  to  be  taken  by  the  workman 
for  the  recovery  of  compensation. 

In  the  goods  of^Wm.  Byrne,  (1910)  44  Ir. 
L.  T.  R.  98  ;    3  B.  591— K.B.D. 


638.  Security    for    Costs     on     Appeal.]— Tho 

applicant  for  compensation  under  the  Workmen's 
Comjjensation  Act,  1897,  was  the  father  of  a 
deceased  workman,  and  appealed  against 
the  decision  of  the  County  Court  Judge.  The 
employers  applied  for  security  for  costs.  The 
Court  of  Appeal  refused  to  make  an  order,  and 
held  that  the  Irish  Courts  had  all  along  differed 
from  the  English  in  refusing  to  acknowledge 
poverty  alone  as  a  special  circumstance  entitling 
the  respondent  in  an  appeal  to  an  order  for 
security  for  costs. 
Stormont  v.  Workman,  Clark  &  Co.,  Lim., 
(1899)  33  Ir.  L.  T.  &  8.  J.  165— C.A. 


(XVI.)  REDEMPTION  OF  PAYMENTS. 

(A)  English  Cases. 

1897  Act,  Sched.  I.  13. 
1906  Act,  Sched.  I.  17. 

639.  Application  for  Redemption  Limiting 
the  Amount  of  the  Lump  Sum.] — An  arbitrator 
has  no  jurisdiction  under  Sched.  I.  clause  13 
to  the  Workmen's  Compensation  Act,  1897, 
to  entertain  an  application  by  the  employer  for 
redemption  of  his  liability  for  weekly  payments 
under  the  Act  by  payment  of  a  lump  sum 
where  by  the  application  the  employer  limits 
the  amount  of  the  lump  sum  which  he  is  willing 
to  pay. 

Castle  Spinning  Co.  v.  Atkinson,  74  L.  J. 
K.B.  265;  [1905]  1  K.B.  336;  53  W.  R. 
360;  92  L.  T.  147;  21  T.  L.  R.  192; 
7  M-S.   124— C.A. 

640.  Total  Incapacity — Redemption  of  Weekly 
Payments  —  Principle  of  Assessment.]  —  In 
December,  1906,  a  workman  fell  from  a  ladder 
while  ^Aorking  at  his  employers'  mill  and  sus- 
tained injuries  which  resulted  in  total  incapacity. 
For  a  considerable  time  the  employers  paid  the 
workman  a  weekly  sum  of  16a'.  Id.  by  way  of 
compensation,  but  in  September,  1910,  they 
stopped  these  payments.  On  January  12,  1911, 
the  workman  obtained  an  award  of  compen- 
sation at  the  same  rate  from  September  10,  1910. 
The  employers  then  took  proceedings  under  the 
Workmen's  Compensation  Act,  1897,  Sched.  I. 
13,  to  obtain  redemption  of  these  weekly  pay- 
ments. The  County  Court  Judge  awarded  a 
lump  sum  of  £120  13?.  5d.,  which  he  arrived  at 
by  estimating  the  damages  ho  would  have 
awarded  at  the  time  of  the  accident,  deduct- 
ing the  weekly  payments  since  received  bj* 
the  workman,  and  awarding  the  balance : — 
Held,  that  the  County  Court  Judge  had  made 
the  award  on  a  fallacious  principle,  and  that  the 
case  must  be  remitted  to  him  to  re-assess  the 
redemption  price. 

Principles  governing  the  award  of  a  lump 
sum  in  redemption  of  weekly  payments  under 
the  Act  of  1897  discussed. 

Victor  Mill,  Lim.  v.  Shackleton.  (1911) 
81  L.  J.  K.B.  34  ;  [1912]  1  K.B.  22  ;  105 
L.  T.  613— C.A. 

1906  Act,  Sched.  I.  17. 

641.  Permanent  Incapacity — ^Actuarial  Value — ■ 
Duty  of  County  Court  Judge.] — On  an  applica- 
tion b}'  employers  under  Sched.   I.    17   to  the 
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Act  to  redeem  a  weekly  payment,  the  arbitrator 
cannot  make  an  order  for  redemption  on  the 
actuarial  basis  provided  by  the  first  part  of  the 
clause  without  arriving  at  the  conclusion  upon 
evidence  that  the  workman's  incapacity — total 
or  partial — is  permanent.  If  the  workman's 
condition  is  stable,  the  incapacity  is  "  per- 
manent "  within  the  meaning  of  that  expression 
in  clause  17. 

National  Telephone  Co.  v.  Smith  (No.  643 
infra)  not  followed. 

Calico  Printers'  Association  Lim.  v.  Hig- 
HAM,  (1911)  [1912]  1  K.B.  93  ;  28  T.  L.  R. 
53  ;    56  Sol.  Jo.  89— C.A. 

(B)  Scottish  Cases. 

1897  Act. 

642.  Discharge  ol  Future  Weekly  Payments- 
Reliance  upon  Erroneous  Medical  Report.] — 
In  an  arbitration  upon  a  claim  for  compensation 
under  the  Workmen's  Compensation  Act,  1897, 
between  a  workman  and  hia  employers,  the 
employers  pleaded  that  the  workman  had 
discharged  his  claim.  The  workman  was 
injured  in  the  course  of  his  employment  on 
August  29,  1899.  On  September  27,  his 
employers'  foreman  called  upon  him  and 
presented  to  him  a  receipt  bearing  to  be  a  final 
discharge  of  all  claims  competent  to  him 
against  the  firm  in  respect  of  the  injury,  and 
asked  him  to  sign  it  in  return  for  a  payment 
of  £2  7s.  4:d.,  being  equivalent  to  four  weeks' 
compensation,  telling  him  that  the  employers' 
surgeon  had  reported  that  he  would  be  fit 
for  work  in  six  weeks  from  the  date  of  the 
accident,  or  in  about  a  fortnight  from  the  date 
of  the  conversation.  The  workman  read  over 
the  document,  and  without  consulting  his  own 
doctor,  signed  the  receipt  and  received  the 
money.  The  employers'  surgeon  had  in  fact 
reported  as  stated  by  the  foreman,  and  it  was 
not  alleged  or  proved  that  the  foreman  had 
made  any  other  representation  inducing  the 
workman  to  sign  the  discharge.  Both  parties 
relied  on  the  report  in  entering  into  the  agree- 
ment, but  it  turned  out  to  be  erroneous,  the 
workman  remaining  unfit  for  his  usual  work 
till  March  6,  1900.  The  Sheriff-Substitute 
awarded  compensation,  being  of  opinion  that 
in  entering  into  the  agreement  for  settlement 
both  parties  were  under  such  essential  error 
as  to  render  the  discharge  null  and  void  : — 
Held  (diss.  Lord  Young),  that  the  award  must 
be  recalled,  and  remitted  to  the  arbiter  to 
dismiss  the  claim,  on  the  ground  that  the  parties, 
although  they  had  relied  upon  an  opinion  which 
ultimately  proved  to  be  erroneous,  had  not 
been  in  error  as  to  any  matter  of  fact  at  the 
time  the  discharge  was  signed. 

DoEMAN  V.  James  Allan  (Senior)  &  Son, 
(1900)  38  So.  L.  R.  70  ;  3  F.  112  ;  8  S.  L.  T. 
265— Ct.  of  Sess. 

1906  Act,  Sched.  I.   17. 

643.  Lump  Sum — "Where  the  Incapacity 
is  Permanent."] — A  workman  sustained  injuries 
in  the  course  of  his  employment  whereby  he  lost 
his  arm.  By  memorandum  of  agreement  duly 
recorded  his  employers  agreed  to  make  him  a 
weekly  payment  of  16s    from  the  date  of  the 


accident  during  the  period  of  his  incapacity. 
After  the  weekly  payment  had  been  made  for 
six  months,  they  applied  to  the  Sheriff-Substitute 
as  arbiter  to  have  it  redeemed  by  payment 
of  a  lump  sura  in  terms  of  sect.  17  of  Sched.  I. 
to  the  Workmen's  Compensation  Act,  1906. 
The  Sheriff-Substitute,  without  inquiry  as  to  the 
workman's  capacity  for  work,  fixed  the  amount 
of  the  lump  sum  as  calculated  from  the  weekly 
payment,  on  the  footing  of  permanent  incapacity 
under  the  first  branch  of  the  section  : — Held 
(diss.  Lord  Low),  that  the  arbiter  was  right. 

National  Telephone  Co.,  Lim.  v.  Smith, 
(1909)  46  Sc.  L.  R.  988  ;  [1909]  S.  C.  1363  ; 
[1909]  2  S.  L.  T.  147  ;  2  B.  417— Ct.  of  Sess. 

[Dissented  from  in  Calico  Printers'  Asso- 
ciation V.  Higham  (No.  641  supra).] 


(XVII.)  REGISTRATION  OF 
AGREEMENT. 

(A)  English  Cases. 

1897  Act,  Sched.  II.  8. 
1906  Act,  Sched.  II.  9. 

644.  Implied  Agreement — Refusal  to  Regis- 
ter.]— A  workman  was  injured  on  January 
25  by  an  accident,  his  average  weekly  earnings 
at  the  time  being  195.  lOd.  On  February  11 
the  applicant's  father  wrote  on  his  behalf 
claiming  compensation  under  the  Workmen's 
Compensation  Act,  1897.  The  employers  never 
disputed  their  liabihty,  and  in  fact  paid  full 
compensation  from  fourteen  days  after  the 
accident.  On  February  23  all  arrears  of 
weekly  payments  were  paid,  but  the  workman 
refused  to  sign  a  memorandum  of  agreement, 
stating  that  he  wanted  a  lump  sum.  The 
employers  continued  to  make  the  weekly 
payments,  and  on  May  17  the  workman 
filed  a  request  for  arbitration.  The  employers 
took  steps  to  get  the  Registrar  to  record  the 
implied  agreement,  but  he  refused  on  the 
ground  that  the  compensation  proceedings  had 
begun.  The  County  Court  Judge  found  as  a 
fact  that  the  employers  had  not  disputed  their 
liability,  and  made  an  award  in  the  workman's 
favour  for  weekly  payments  during  incapacity 
of  9s.  lid.  with  costs  : — Held,  that  (1)  there  may 
be  an  impUed  agreement  settling  a  question 
under  the  Act ;  (2)  a  memorandum  of  such  an 
agreement  may  be  registered  ;  (3)  the  filing  of 
a  request  for  arbitration  does  not  justify  refusal 
to  register  a  memorandum  of  agreement. 

Jones  v.  Great  Central  Railway,  (1901) 
4  M-S.  23— C.A. 

045.  Agreement  as  to  Compensation — Memo- 
randum —  "  Genuineness ' '  —  Registration  —  Time 
for  Registering.]— There  is  no  limit  of  time  fixed 
by  the  Workmen's  Compensation  Act,  1897, 
within  which  the  parties  may  apply  to  register 
a  memorandum  of  agreement  for  compensation 
under  Sched.  II.  clause  8.  The  genuineness 
of  the  memorandum  of  the  agreement  is  not 
affected  by  the  fact  that  at  the  date  of  the 
application  to  register  the  memorandum  the 
agreement  itself  is,  owing  to  altered  circum- 
stances, no  longer  applicable. 


REGISTRATION  OF  AGREEMENT  (E.) 


Cammick  v.  Olasgoio  Iron  <k  Steel  Co., 
Lim.  (No.  661  infra),  followed. 

Blake  v.  Midland  Rah^way  Co.,  73  L.  J. 

K.B.   179 ;    [1904]  1  K.B.  503 ;    68  J.   P. 

215 ;    90  L.   T.   433  ;     20  T.   L.    R.    191  ; 

6  MS.  163— Div.  Ct. 

616.  Registration  of  Memorandum — Agreement 
Determined.]  —  A  workman  was  injured  on 
July  18,  1902,  and  on  August  8,  1902,  an 
agreement  was  come  to  between  him  and  his 
employers  for  the  payment  of  compensation  at 
the  rate  of  £1  per  week  until  May  25,  1903. 
The  workman  then  returned  to  lighter  work 
and  was  paid  a  smaller  sum  as  compensation, 
but  in  September  he  broke  down  again.  On 
September  11  the  workman  and  his  employers 
agreed  for  the  payment  of  £1  per  week  during 
total  incapacity,  or  until  the  agreement  should 
be  ended,  varied  or  redeemed.  An  application 
was  made  by  the  workman  for  registration  of  a 
memorandum  of  the  agreement  of  August  8, 
1902: — Held,  that  a  memorandum  of  such 
agreement  should  be  registered  although 
the  agreement  had  been  determined  by  one 
of  a  subsequent  date. 

Keeling  v.  Eastwood  &  Co.,  (1904)  6  M-S. 
167— Div.  Ct. 


1906  Act,  Sched.  II.  9. 

647.  Infant  Dependants — No  Dispute  as  to 
Amount  of  Compensation — Approval  of  Registrar 
— Payment  into  Court — Liability  of  Employer.] 
— When  the  employer  has  come  to  an  agree- 
ment as  to  the  amount  of  compensation, 
some  of  the  dependants  being  infants,  and 
pursuant  to  para.  4  of  Rule  56a  of  the  Work- 
men's Compensation  Rules,  1908,  pays  into 
Court  the  agreed  compensation,  stating  in  the 
praecipe  that  there  is  no  dispute  as  to  the 
amount,  but  that  no  valid  agreement  can  be 
come  to  by  reason  of  the  infancy  of  some  of 
the  dependants,  and  the  Registrar  gives  a 
receipt,  the  employer  is  free  from  all  further 
liability.  It  is  the  duty  of  the  Registrar 
to  look  into  the  matter  on  behalf  of  the  infants, 
and  unless  the  Registrar  disapproves  of  the 
agreement  as  not  being  for  their  benefit,  it 
becomes  binding  on  the  infants,  and  the  County 
Court  Judge  has  no  jurisdiction  in  the  matter. 

Rhodes  v.  Soothill  Colliery  Co.,  78  L.  J. 
K.B.  141  ;  [1909]  1  K.B.  191  ;  100  L.  T. 
14  ;    2  B.  377— C.A. 

648.  Redemption  of  Weekly  Payment — Ade- 
quacy— Reference  by  Registrar  to  County  Court 
Judge  —  Jurisdiction  of  Judge.]  —  Where  the 
Registrar,  acting  under  the  provisions  of 
the  Workmen's  Compensation  Act,  1906, 
Sched.  II.  (9)  (d),  thinks  that  the  agreement 
as  to  the  redemption  of  a  weekly  payment 
by  a  lump  sum  ought  not  to  be  registered  by 
reason  of  the  inadequacy  of  the  amount,  and 
refers  the  matter  to  the  County  Court  Judge, 
the  latter  has  no  jurisdiction  under  the  con- 
cluding words  of  sub-clause  (d)  to  assess  the 
amount  which  he  considers  adequate  so  as  in 
fact  to  force  a  new  agreement  upon  the  parties, 
but  can  only  decide.  Aye  or  No,  whether  the 
agreed   sum   is   adequate   or  inadequate,    with 
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such   incidental    relief    as    he    may   under   the 
circumstances  think  just. 

Mortimer  v.  Secretan,  78  L.  J.  K.B.  521  • 

[1909]  2  K.B.  77  ;    100  L.  T.  721  ;   2  B.  446 

—C.A. 

649.  Redemption  of  Weekly  Payment  — 
Adequacy — Reference  by  Registrar  to  County 
Court     Judge — Jurisdiction     to     Decide     as    to 

Adequacy.]— Where  the  Registrar,  acting  under 
the  provisions  of  Sched.  II.  (9)  (d)  to'the  Act, 
thinks  that  the  agreement  as  to  the  redemption 
of  a  weekly  payment  by  a  lump  sum  ought  not 
to  be  registered  by  reason  of  the  inadequacy  of 
the  amount,  and  refers  the  matter  to  the  County 
Court  Judge,  the  latter  should  decide  the 
question  of  adequacy,  and  not  only  whether 
the  agreement  had  in  fact  been  made. 
Owners  of  Ship  "Segara"  v.  Blampied 
(1911)  4  B.  192— C.A. 

»)")().  Application  to  Register— Agreement  Re- 
gistered by  Judge  for  a  different  Amount — 
Jurisdiction  of  Judge  to  Alter  Agreement.] — 
Wlien  an  application  is  made  to  register  a 
memorandum  of  agreement  to  pay  compensation 
it  is  not  open  to  the  Judge  to  alter  the  amount 
and  to  treat  such  an  agreement  as  a  consent  by 
the  employer  to  pay  such  sum  as  the  Judge 
may  think  right  to  fix. 

Mortimer  v.  Secretan  (No.  648  supra)  followed. 

Halls  v.  Furness,  Withy  &  Co.,  (1909) 
3  B.  72— C.A. 

651.  Application  to  Record  Memorandum  of 
Agreement  differing  in  Material  Particulars  from 
Agreement  in  fact  made.] — A  workman,  to 
whom  his  eraploj'ers  had  agreed  to  pay  com- 
pensation during  "  total  incapacity,"  applied 
to  record  a  memorandum  containing  the  words 
"  until  the  same  shall  be  ended,  diminished,  or 
increased,  by  order  of  court,  or  by  agreement 
between  the  parties  "  : — Held,  that  the  County 
Court  Judge  had  no  jurisdiction  to  record  as 
the  agreement  something  which  had  never  been 
agreed  to  at  all. 

Shore  v.  Owners  of  S.S.  "  Hyroania," 
(1911)  4  B.  207— C.A. 

652.  Apphcation  to  record  Memorandum- 
Memorandum  Not  an  Accurate  record  of  Agree- 
ment— Powers  of  Judge.] — The  County  Court 
Judge  has  no  power  to  order  the  recording  of 
a  memorandum  of  agreement  which  is  different 
in  terms  to  that  made  between  the  parties. 

LuNT  V.  Sutton  Heath  &  Lea  Green 
Collieries,  Li.m.,  (1911)  4  B.  219— C.A. 

053.  Attempt  by  Workman  after  Partial  Re 
covery  to  Register  an  Agreement  to  pay  Full 
Compensation  during  Partial  as  well  as  Total 
Incapacity — Meaning  of  Employers'  Agreement.] 
— An  injured  workman,  in  receipt  of  compen- 
sation, after  partial  recovery  and  return  to  work 
with  his  old  employers  on  certain  light  work, 
attempted  to  record  a  memorandum  of  agree- 
ment providing  for  payment  of  full  compen- 
sation during  total  or  "  partial  "  incapacity' : — 
Held,  that  an  agreement  to  pay  full  compen- 
sation during  total  incapacity  does  not  imply 
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an  agreement  to  pay  the  same  when  the  in- 
capacity   becomes    partial    only. 
Maundrell  v.  Dunkeston  Collibbies  Co., 
LiM.,  (1910)  4  B.  76— C.A. 

654.  Memorandum — Payment  of  Compensation 
during  Total  Incapacity — Memorandum  shows 
Agreement  to  Pay  during  Total  and  Partial 
Incapacity.] — A  workman,  who  was  injured, 
was  told  that  he  would  be  paid  9s.  per 
week — half  his  average  earnings,  until  he  could 
do  light  work.  When  given  light  work  com- 
pensation was  terminated,  but  the  man  sent  a 
memorandum  to  be  recorded  providing  for 
payment  of  9s.  per  week  during  total  or  partial 
incapacity  : — Held,  that  there  was  no  evidence 
of  any  agreement  to  pay  during  partial  incapacity 
and  that  therefore  the  Judge  should  not  have 
recorded  the  memorandum. 

M'Carthy  t>.  Stapleton-Bbetherton,  (1911) 
4  B.  281— C.A. 

655.  Payment  of  Compensation  on  Production  j 
of  Certificate  from  Works'  Doctor — Implied 
Agreement.]  —  A  workman  was  injured  by  ' 
accident  on  August  10,  1909,  and  his  em- 
ployers intimated  that  so  long  as  their  works' 
doctor  certified  fortnightly  that  his  disability 
continued  they  would  agree  to  pay  him  half 
wages.  In  October,  1910,  the  workman  faQed  to 
obtain  such  a  certificate,  and  payment  of  com- 
pensation ceased.  In  January,  1911,  the  work- 
man applied  under  Sched.  II.  9  to  the  Act  to 
have  a  memorandum  of  agreement  registered  by 
which  the  employers  agreed  to  pay  him  half 
wages  "  every  week  from  the  date  of  the 
accident  "  : — Held,  that  there  was  no  evidence 
from  which  such  an  agreement  could  be  inferred  : 
the  onl}'  agreement  being  to  pay  him  so  long  as 
he  was  able  to  produce  a  certificate  from  the 
works'  doctor,  and  that  therefore  the  County 
Court  Judge  was  wrong  in  ordering  the  agree- 
ment to  be  registered. 

Phillips  v.  Vickebs,  Son,  &  Maxim,  (1911) 
[1912]  1  K.B.  16  ;    105  L.  T.  564— C.A. 

656.  Committee  Representative  of  Employer  I 
and  Workman — Permanent  Injury — Weekly  Pay- 
ments for  Less  than  Six  Months — Award  by 
Committee  of  Lump  Sum  —  Validity.] — Where 
within  clause  1  of  Sched.  II.  to  the  Workmen's 
Compensation  Act,  1906,  there  exists  a  committee 
representative  of  an  employer  and  his  workmen, 
such  committee  is  not  a  scheme  ^\•hich  requires 
to  be  certified  under  sect.  3  of  the  Act ;  it  is 
bound  by  the  provisions  of  the  Act,  and  any 
award  that  it  makes  must  follow  those  provisions 
and  must  relate  to  a  matter  which  under  the  Act 
is  required  to  bo  settled  by  arbitration.  The 
County  Court  Judge  is  not  entitled  to  treat  such 
an  award  as  though  it  were  simply  an  agreement 
between  the  workman  and  his  employer  which 
might  be  reviewed  under  proviso  (d)  of  clause  9 
of  Sched.  II.  It  is  an  award  binding  upon  both 
parties  which  ought  to  be  recorded  under  clause 
9  subject  to  the  conditions  therein  mentioned, 
but  with  which  the  Registrar  or  County  Court 
Judge  has  no  power  to  interfere. 

On  March  1,  1909,  a  workman,  an  infant, 
whilst  working  in  a  colhery,  met  \\ith  an  accident 
whereby  he  lost  two  fingers  of  his  right  hand. 
His  earnings   were   9s.    \d.    per  week,   and  his 
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;  employers  paid  him  compensation  at  that  rate 
weekly  up  to  July  19,  1909,  ^^•hen  he  resumed 
work  at  the  same  wages  as  before  the  accident. 
A  committee  representative  of  the  employers 
and  their  workmen,  at  his  request  for  a  lump 
sum,  awarded  him  £100  in  satisfaction  of  all 
claims  under  the  Act  in  respect  of  the  per- 
manent injury  to  his  hand,  and  the  money 
\\as  paid  into  the  County  Court.  The  Judge 
refused  to  record  a  memorandum  of  the  award 
on  the  ground  of  the  inadequacy  of  the  amount 
agreed  to  be  paid  to  the  applicant,  a  person  under 
legal  disability,  but  ordered  the  money  to  re- 
main in  Court : — Held,  that  the  Judge  was  right 
in  refusing  to  register  the  memorandum,  not 
on  the  ground  on  ^\hich  ho  acted,  but  because 
the  matter  was  not  within  the  jurisdiction  of  the 
committee,  the  weekly  payments  having  been 
made  for  less  than  six  months,  and  that  the 
£100  must  be  paid  out  to  the  employers. 

MULHOLLAND    V.   WhITEHAVEN   CoLLIERY   CC, 

(1910)  79L.  J.  K.B.  987;  [1910]  2  K.B.  278; 
102  L.  T.  663 ;  26  T.  L.  R.  462 ;  3  B.  317— 
C.A. 

657.  Workman  Returned  to  Work  and  Earn- 
ing Same  Wages — Possibility  of  Incapacity 
Recurring — Power  to  Record  Agreement  with 
Stay  of  Execution.]  —  Upon  an  application 
of  a  workman  asking  that  a  memorandum 
of  agreement  for  payment  of  compensation 
by  his  employer  to  himself ;4 be  recorded,  it  is 
competent  for  the  employer  to  say  that  the 
workman  has  completely  recovered  and  has 
returned  to  work  and  is  earning  his  old  wages, 
and  if  the  County  Court  Judge  finds  this  is 
established  he  ought  to  decline  to  record  the 
agreement,  unless  he  thinks  it  is  a  case  in  which 
the  effects  of  the  accident  may  thereafter 
appear  not  to  have  been  got  rid  of.  In  such 
a  case  he  may  record  it,  and  may  stay  execution 
with  a  view  to  an  application  by  the  employer 
to  review  or  terminate  it. 

Chabing  Cross,  Euston,  &  Hampstead 
Railway  v.  Boots,  78  L.  J.  K.B.  1115; 
[1909]  2  K.B.  640;  lOlL.T.  53;  25T.L.  R. 
083  ;   2  B.  385— C.A. 

658.  Agreement  for  Redemption  of  a  Weekly 
Payment     by    a     Lump    Sum — Inadequacy.] — 

The  employers  of  a  workman  who  was  receiving 
the  maximum  compensation  of  17s.  ^d.  per 
week,  agreed  with  him  to  redeem  the  liability 
for  £175.  The  workman  was  at  the  time  able 
to  do  some  fight  work.  The  Judge  refused 
to  allow  the  agreement  to  be  registered,  pre- 
sumably on  the  ground  that  it  was  not  a  suffi- 
cient sum  for  the  redemption  of  a  permanent 
payment  of  175.  Zd.  per  week : — Held,  that 
the  memorandum  must  be  registered,  as  the 
County  Court  Judge  in  assuming  that  17s.  ^d. 
was  a  permanent  payment  which  the  employer 
was  bound  to  pay,  without  any  chance  of  re- 
duction, had  misdirected  himself. 

O'Neill  v.  The  Anglo-American  Oil  Co., 
LiM.,  (1909)  2  B.  434— C.A. 

659.  Agreement  to  Accept  less  than  Half 
Wages — Genuineness — Power  of  Judge.]  —  The 
employers  of  an  injured  workman  of  full  age 
and  under  no  disability  offered  to  pay  him  a 
weekly  sum  somewhat  less  than  half  his  average 
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earnings,  notwithstanding  that  they  denied  all 
liability.  The  -workman,  on  the  advice  of  his 
solicitor,  agreed  to  accept  the  offer,  and  a 
memorandum  %\as  duly  signed  and  forwardcfl 
to  the  Registrar  to  be  recorded.  The  Registrar 
refused  to  record,  and  the  Judge  subsequently 
found  that  the  agreement  was  not  genuine. 
Prior  to  this  finding  the  workman  had  com- 
menced proceedings  for  compensation,  and 
subsequently  thereto  the  Judge  awarded  him 
compensation : — Held,  that  there  ^^■as  no  cvi- 
dencerupon  ^vhich  the  Judge  could  find  that  the 
agreement  was  not  genuine,  and  that  the  memo- 
randum should  have  been  recorded ;  and  con- 
sequently that  as  no  matters  were  in  dispute 
there  was  no  jurisdiction  to  hear  the  claim  for 
compensation. 
Fox  V.  Batteksea  Bokoxjgh  Council,  (1911) 
4  B.  261— C.A. 


(B)  Scottish  Cases. 

1897  Act,  Sched.  II.  8,  14;  A.  S.  1898,  7  («)■ 
1906  Act,  Sched.  II.  9,  17  ;  A.S.  1907, 11  (1). 

(i(iO.  Recording  of  Oral  Agreement  —  Time 
Limit — Agreement  to  Pay  Compensation  Inde- 
pendently of  the  Act.] — Opinion  (per  Lord  Low 
(Ordinary)  and  Lord  Justice-Clerk)  that  an 
agreement  to  pay  compensation  under  the  Act, 
although  merely  verbal,  may  be  enforced  by 
lodging  a  memorandum  of  agreement,  and 
obtaining  the  authority  of  the  Sheriff  to  register 
it,  and  that  tliis  may  be  done  at  any  time,  and 
not  only  within  six  months  after  the  accident 
or  death. 

Averments  upon  which  held  that  a  workman 
had  not  relevantly  averred  an  agreement  by 
his  employer  to  pay  compensation  independently 
of  the  Act,  but  as  if  liable  under  it,  although 
not  so  liable. 

Question  whether  an  action  to  enforce  such 
an  agreement  is  competent. 

Opinion  (per  Lord  Young),  that  it  is ;    also, 

Opinion  (per  Lord  Young),  that  such  an 
agreement  could  only  be  proved  scripto. 

Cochrane  v.  David  Traill  &  Sons,  (1900) 
37  Sc.  L.  R.  662  ;  2  F.  794  ;  7  S.  L.  T. 
459— Ct.  of  Sess. 


1897  Act,  sec.  1  (3),  Sched.  II.  8. 
1906  Act,  sec.   1  (3),  Sched.  IT.  9. 


(■(61.  Registration  of  Memorandum  of  Agree- 
ment—Application to  Sheriff  for  Warrant.]— 
In  an  application  to  a  Sheriff  for  a  special 
warrant  to  register  a  memorandum  of  agreement 
for  periodical  payments  in  respect  of  injuries, 
made  in  terms  of  Sched.  II.  8  of  the  Workmen's 
Compensation  Act,  1897,  and  sect.  7  (a)  of  the 
Act  of  Sederunt,  June  3,  1898,  the  Sheriff  is 
bound,  if  satisfied  of  the  genuineness  of  the 
memorandum  of  agreement,  to  grant  warrant 
for  its  registration  without  mquiry  whether 
the  employers  are  or  are  not  still  hable  to 
pay  compensation  under  the  agreement,  the 
employers'  remedy,  if  they  are  not  so  hable, 
being  by  way  of  application  under  Sched.  I.  12 
for  re\new  of  the  weekly  payment. 

Cammick  v.  Glasgow  Iron  &  Steel  Co., 
LiM.,  (1901)  39  Sc.  L.  R.  138 ;  4  F.  198  ; 
9  S.  L.  T.  255— Ct.  of  Sess. 


662.  Agreement — Recovery  of  Workman — 
Application  to  Register.] — A  workman  who  was 
uijurcd  in  the  course  of  his  employment  re- 
ceived from  his  cmjjloyers  a  letter  in  these 
terms  :  "  We  admit  liabihty  under  the  Work- 
men's Compensation  Act,  1897,  and  are  pre- 
pared to  pay  compensation  at  the  rate  of  12s.  8d. 
during  incapacity  in  terms  thereof."  The 
employers  having  paid  compensation  at  this 
rate  for  some  months,  discontinued  the  pay- 
ments upon  the  workman  recovering  from  his 
injuries.  The  workman  thereupon  applied 
to  the  Sheriff  for  arbitration  under  the  Work- 
men's Compensation  Act,  and  maintained  that 
he  was  entitled  to  obtain  a  declaration  of  his 
employers'  liability  so  as  to  provide  against 
the  event  of  supervening  incapacity.  The 
Sheriff  assoilzied  the  defenders : — Held,  that 
the  letter  was  an  agreement  of  which  a 
memorandum  could  be  recorded  in  terms  of  the 
Workmen's  Compensation  Act,  1897  ;  that  it 
was  still  competent  to  record  a  memorandum 
in  terms  thereof,  notwithstanding  the  recovery 
of  the  workman  and  the  decree  of  absolvitor 
pronounced  by  the  Sheriff. 
DuNLOP  V.  Rankin  &  Blackjiore,  (1901) 
39  Sc.  L.  R.  146  ;  4  F.  203— Ct.  of  Sess. 


1897  Act,  Sched.  II.  8;   A.  S.  1898,  7  (a). 
1906  Act,  Sched.  II.  9  ;   A.  S.  1907,  11  (1). 

663.  Memorandum  of  Verbal  Agreement — 
Genuineness — Special    Warrant    to    Register,] — 

A  Sheriff  is  bound  under  Sched.  II.  8  of  the 
Workmen's  Compensation  Act,  1897,  and  sect. 
7  (a)  of  the  relative  Act  of  Sederunt,  to  grant 
a  special  warrant  for  the  registration  of  a 
memorandum  of  a  verbal  agreement  between 
an  injured  workman  and  his  employers,  fixing 
the  amount  of  compensation  due  by  the  latter 
to  the  former,  if  he  is  satisfied  that  it  is  genuine 
in  the  sense  of  being  the  agreement  actually 
arrived  at  by  the  parties.  Whether  the  parties 
were  labouring  under  essential  error  as  to  their 
rights  when  they  made  the  agreement,  or  whether 
the  agreement  is  contrary  to  the  statute  in 
respect  that  it  awards  the  workman  too  high 
a  rate  of  compensation,  are  questions  he  is 
neither  bound  nor  entitled  to  consider. 

Opinion  reserved  upon  the  question  whether 
a  Sheriff-clerk  would  be  bound  to  record  a 
memorandum  of  a  written  agreement  in  which 
it  appeared  ex  facie  that  the  compensation 
awarded  was  beyond  the  maximum  which, 
upon  any  view  of  the  facts,  could  be  awarded 
to  the  workman  under  the  Act. 

MacDonald  v.  Fairfield  Shipbuilding 
&  Engineeeing  Co.,  Lim.,  (1905)  43 
Sc.  L.  R.  1  ;  8  F.  8 ;  13  S.  L.  T.  428— 
Ct.  of  Sess. 


1906  Act,  Sched.  II.  9. 

664.  Memorandum  of  Agreement — Genuine- 
ness— Recording — Recovery  of  Workman  before 
Memorandum  Lodged.] — The  Workmen's  Com- 
pensation Act,  190(),  Sched.  II.  (9),  provides 
that   when   the   amount  of  compensation  has 
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been  ascertained  by  agreement,  a  memorandum 
thereof  shall  be  sent  to  the  Sheriff-clerk,  who 
shall,  on  being  satisfied  of  its  genuineness, 
record  the  same  : — Held,  that  a  memorandum 
of  agreement  providing  for  compensation  to 
a  workman  during  "  his  total  incajjacity  for 
work,"  which  accurately  expressed  the  agree- 
ment between  the  parties,  was  genuine  in  the 
sense  of  the  Act,  though  at  the  date  it  was 
presented  for  recording  the  workman  was  no 
longer  incapacitated ;  and  that  the  Sheriff 
had  rightly  granted  special  warrant  to  record  it. 
Robert  Addie  &  Sons,  Lim.,  v.  Coaexey, 

(1909)  46  Sc.  L.  R.  408;    [1909]  S.  C.  545  ; 
[1909]  1  S.  L.  T.  261  ;  2  B.  437— Ct.  of  Sess. 

1906  Act,  Sched.  II.  9. 

665.  Recording  of  Verbal  Agreement — Bar — 
Finding  by  Medical  Referee  mutually  agreed 
upon  that  Workman  has  Recovered — Stoppage 
of  Payment  thereafter.] — An  injured  workman 
received  compensation  under  tlie  Workmen's 
Compensation  Act,  1906,  in  virtue  of  an  unre- 
corded agreement.  The  employers  discontinued 
the  weekly  payments  on  the  ground  that  the 
workman  had  recovered.  A  medical  referee  to 
M'hom  the  parties  referred  the  question  reported 
on  March  31,  1909,  that  he  was  quite  fit  for 
his  former  duties  or  any  ordinary  work.  On 
August  12,  1909,  the  workman  lodged  a  memo- 
randum of  the  agreement  with  the  Sheriff-clerk 
to  be  recorded,  and  the  employers  objected  to 
the  recording  in  respect  of  the  medical  report : — 
Held,  that  the  application  for  recording  of 
the  agreement  was  barred  by  the  reference  to 
the  medical  man  and  his  a^\ard  thereon,  and 
that  the  memorandum  ought  not  to  be  recorded. 

Cunningham   v.    M'Natjghton    &    Sinclair, 

(1910)  47  Sc.  L.  R.  781  ;   [1910]  S.  C.  980; 
[1910]  2  S.  L.  T.  167  ;  3  B.  576— Ct.  of  Sess. 

666.  Application  by  Dismissed  Workman  for 
Warrant  to  Record  Memorandum — Workman 
had  Returned  to  Work,  prior  to  Dismissal,  and 
was  Earning  Same  Wages — Warrant  Granted 
on  Conditions — Competency.] — A  workman  ■\\ho 
met  with  an  accident  resulting  in  incapacity 
received  compensation  from  his  employers  under 
an  unrecorded  agreement  under  the  Workmen's 
Compensation  Act,  1906,  for  some  months,  and 
afterwards  returned  to  his  former  ^^ork  and 
earned  higher  Mages  than  before  the  accident. 
Some  weeks  later  he  was  dismissed  on  a  re- 
duction of  the  staff.  Thereafter,  while  he  was 
still  unemiiloj'cd  though  not  incapacitated,  he 
presented  an  appUcation  for  Marrant  to  record 
the  memorandum  of  agreement.  The  Sheriff- 
Substitute  granted  warrant  on  certain  con- 
ditions : — Held,  that  the  Sheriff-Substitute  Mas 
not  bound  to  grant  warrant  to  record  de  piano, 
but  was  entitled,  in  virtue  of  sect.  9  (6)  of  Sched. 
II.  to  the  Act,  to  adject  conditions  to  the 
granting  of  the  warrant. 

Matthe\vs  v.  Wm.  Baird  &  Co.,  Lim.,  (1910) 
47  Sc.  L.  R.  627  ;  [1910]  S.  C.  689  :  [1910] 
1  S.  L.  T.  356— Ct.  of  Sess. 

See  also 
Jurisdiction,  No.  468. 
Practice,  Nos.  589,  591,  595. 


(C)  Irish  Cases. 

1897  ^dl  , 

1906  Act\^^'^-'^^^>- 

667.  Filing  Agreement  for  Compensation — 
AppUcation  Barred  by  Lapse  of  Time  —  Pro- 
ceedings for  the  Recovery  of  Compensation.] — 

An  applicant  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897,  was 
injured  on  January  5,  1899.  He  served  a 
notice  and  received  compensation  from  the 
respondents  for  six  months,  when  it  was  stopped, 
but  during  that  time  he  made  no  "  claim." 
He  then  endeavoured  to  enforce  payment  by 
filing  a  request.  The  application  was  dismissed 
on  the  ground  that  no  claim  had  been  made 
within  six  months  of  the  injury.  He  then  filed 
an  agreement  under  Sched.  ll.  8  to  the  Act, 
and  on  proceedings  to  have  this  registered. — 
Held,  that  an  application  to  register  an  agree- 
ment by  a  workman  was  a  "  proceeding  for  the 
recovery  of  compensation  "  within  the  meaning 
of  sect.  2  (1),  and  could  not  be  sustained  unless 
made  within  six  months  of  the  injury. 
Marno  v.  Workman,  Clark  &  Co.  (No  2), 
34  Ir.  L.  T.  R.  14  and  16  n.— C.A. 

1906  Act,  W.  C.  R.  39,  Sda. 

668.  Application  to  Record  Memorandum — 
ImpUed  Agreement.]  —  The  applicant  applied 
under  rule  39  of  the  W.  C.  R.  to  have  a  memo- 
randum of  agreement  recorded,  and  it  appeared 
that  the  memorandum  included  certain  terms 
as  to  M'hich  there  was  no  evidence  of  any  agree- 
ment having  been  arrived  at : — Held,  that  the 
memorandum  could  not  be  recorded. 

M'GEO^VN  V.  Workman,  Claek  &  Co.,  (1911) 
45  Ir.  L.  T.  R.  165— C.A. 


(XVIII.)  REVIEWING  AWARD. 

(A)  English  Cases. 

1897  Act,  Sched.  I.  1,  2. 

1906  Act,  Sched.  I.  1,  3. 
669.  Incapacity  for  Work.] — A  gasworks  coal 
porter  in  the  employment  of  a  gas  company, 
was,  in  December,  1899,  injured  by  an  accident, 
which  resulted  in  the  loss  of  four  fingers  of  his 
left  hand.  His  weekly  wages  were  41s.  9d., 
and  the  company  agreed  to  pay  him  £1  a  week 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897.  In  January,  1901,  the  company 
offered  him  employment  as  a  gateman  and 
timekeeper  at  weekly  wages  of  27^.,  which  he 
refused.  In  April,  1901,  at  the  instance  of  the 
company,  the  County  Court  Judge  made  an 
award  reducing  the  weekly  amount  of  compensa- 
tion to  14s.  9d.  Subsequently  the  workman 
accepted  the  employment  which  he  had  pre- 
viously refused,  but  in  consequence  of  his 
refusing  to  note  down  the  times  of  arrival  of  the 
workmen  he  was  dismissed.  The  workman 
thereupon  made  an  application  to  the  County 
Court  Judge  to  increase  the  weekly  payment 
of  14s.  9d.,  which  was  refused.  More  than 
a  year  later  a  further  application  was  made  to 
increase  the  weekly  payment,  when  the  Judge 
found  that  the  workman  had  not  since  the 
accident  been  capable  of  earning  wages  as  a  gas- 
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works  porter;  that  he  was  capable  of  earning 
wages  as  a  gatekeeper,  timekeeper,  watchman, 
or  in  any  similar  work,  and  that  ho  had  made 
reasonable  efforts  but  had  been  unable  to  get 
such  employment.  The  Judge  accordingly  held 
that  the  workman  was  entitled  to  have  the  £1 
weekly  compensation  restored  : — Held,  that 
the  County  Court  Judge  was  entitled  to  find 
that  the  workman's  opportunity  of  finding 
employment  had  been  narrowed  in  consequence 
of  the  accident  and  that  the  weekly  payment  of 
£1  should  be  restored. 
CI.ARK  V.  Gas,  Light  &  Coke  Co.,  (1905) 
21  T.  L.  R.  184 ;  7  M-S.  119— C.  A. 

(570.  "  Earning  or  able  to  Earn  in  some 
Suitable  Employment  or  Business  " — Unskilled 
Workman — Unfit  for  Former  Work — Able  to  do 
other  Work.] — An  unskilled  workman  who  had 
been  injured  by  accident  was  able  to  do  other 
work,  but  was  unable  to  do  his  former 
work.  Upon  an  application  for  review  by  the 
employers  the  County  Court  Judge  dismissed 
the  application  on  the  ground  that  the  workman 
could  not  do  the  precise  class  of  work  which  he 
was  doing  before  the  accident : — Held,  that 
the  Judge  had  misdirected  himself,  as  the 
point  he  should  have  considered  was  how  far 
the  capacity  of  the  workman  to  earn  wages  was 
affected  by  reason  of  the  accident. 

Cammell,  Laird  &  Co.,  Lim.  v.  Platt,  (1908) 
2  B.  368— C.  A. 

1906  Act,  ScJied.  I.  3. 

671.  "Earning  or  able  to  Earn  in  some  Suit- 
able Employment  or  Business  " — Workman  on 
Reduced  Compensation  and  Part  Wages  Dis- 
charged owing  to  Trade  Depression — Ability  to 
Earn.]  —  An  injured  workman  who  had  re- 
turned to  work  and  was  receiving  reduced 
compensation  was  discharged  owing  to  slackness 
of  work.  He  then  applied  for  an  increase  of 
the  compensation  to  the  amount  previously 
awarded  him : — Held,  that  the  employer  does  not 
guarantee  the  labour  market,  and  that  simple 
inability  to  get  work  on  account  of  the  labour 
market  is  a  wrong  test,  the  right  test  being 
inability  to  get  work  on  account  of  the  disability. 

DoBBY  V.  Wn.soN,  Pease  &  Co.,  (1909)  2  B. 
370— C.A. 

672.  Workman  at  Time  of  Accident  under 
21 — "Sum  which  Workman  would  probably  have 
been  earning  if  uninjured."] — A  declaration  of 
the  employers'  liability  having  been  registered 
for  twelve  months,  the  workman,  who  was 
a  minor,  applied  for  a  review.  The  workman 
had  returned  to  his  work  and  was  receiving 
the  same  wages  as  before  the  accident.  The 
County  Court  Judge  came  to  the  conclusion 
that  he  would  probably  have  been  earning  4s. 
a  week  more,  if  he  had  not  been  injured,  and 
made  an  award  of  2s.  a  week  : — Held,  {D  that 
there  was  evidence  to  suppoat  the  award,  and 
(2),  that  Sched  I.  16  must  be  read  as  an  addition 
to  Sched  I.  3,  the  workman  not  being  restricted 
to  the  receipt  of  compensation  which  does 
not  exceed  the  difference  between  the  wages 
before  and  after  the  accident. 

Edwards  v.  Alyn  Stekl  Tinplate  Co.,  Lim., 
(1910)  3  B.  141— C.A. 


1897  Act,  Sched.  I.  2,  12. 
1906  Act,  Sched.  I.  3,  16. 


673.  Review  of  Award  of  Weekly  Payment — 
Difference  between  Wagei  before  and  Wages 
after  Accident — Apprentice — Tuition.] — In  fixing 
the  amount  of  the  weekly  payment  to  be 
made  to  a  workman  in  proceedings  under  the 
Workmen's  Comi)ensation  Act,  1897,  in  the 
case  of  his  total  or  ])artial  incapacity  for  work 
resulting  from  injury,  the  sole  matter  to  be 
regarded — apart  from  any  payment  not  being 
wages  which  he  may  receive  from  the  employer 
in  respect  of  the  injury  during  the  period  of 
incapacity — is  the  difference  between  the 
average  weekly  earnings  of  the  workman  before 
the  accident  and  the  average  amount  which 
he  is  able  to  earn  after  the  accident.  The 
fact  that  the  average  weekly  earnings  of  the 
workman  after  the  accident  would  have  been 
greater  but  for  the  injury  cannot  be  taken 
into  consideration. 

Per  A.  L.  Smith,  ]\I.R. :  Loss  of  tuition  by  an 
apprentice  is  not  the  subject  of  compensation 
under  the  Act. 

Per  Stirling,  L.J. :  The  value  of  the  tuition 
received  by  an  apprentice  during  his  apprentice- 
ship is  too  vague  to  be  included  in  the  expression 
"earnings"  in  clause  2  of  Schedule  L  to  the  Act. 

Semble,  incidental  advantages  derived  from 
his  employment  and  capable  of  being  estimated 
in  money,  such  as  food,  clothing,  or  a  house  rent 
free,  may  be  included  in  the  workman's  earnings. 

Irons  V.  Davis  (No.  242  sufnri)  and  Chandler  v. 
Smith  (]SIo.  241  supra)  followed. 

POMPHREY    V.    SOUTIIWARK    PrESS,    70    L.    J. 

K.B.  48  ;  [1901]  1  K.B.  80  ;  65  J.  P.  148  ; 
83  L.  T.  468  ;  17  T.  L.  R.  53  ;  3  M-S.  194 
—C.A. 

1897  Act,  Sched.  I.  12. 
1906  Act,  Sched.  I.  16. 

674.  Award — Weekly  Payment — Apphcation  to 
Review — Change  in  Circumstances  since  Date 
of  Award.] — Clause  12  of  Schedule  L  to  the 
Workmen's  Compensation  Act,  1897,  which 
provides  that  "  any  weekly  payment  may  be 
reviewed  at  the  request  either  of  the  employer 
or  of  the  workman,  and  on  such  review  may 
be  ended,  diminished,  or  increased,"  subject  to 
a  maximum  provided  in  the  Act,  only  applies 
to  cases  where  there  has  been  a  change  in  the 
circumstances  since  the  date  when  the  award 
for  payment  of  a  weekly  sum  to  the  workman 
has    been    made.        (Vaughan-Williams,     L.J., 

I  doubting.) 

j   Crossfield  &  Sons  v.  Tanian,  69  L.  J.  Q.B. 

790  ;  [1900]  2  Q.B.  629 ;  48  W.  R.  609  ; 

82  L.  T.  813  ;  16  T.  L.  R.  476  ;  2  M-S.  141 

—C.A. 

675.  Award  Reviewed  Once — Apphcation  to 
Review  again  —  Change  in  Circumstances — 
Decision  on  Medical  Evidence — Res  Judicata.] — 
A  workman  was  accidentally  injured  in  the 
course  of  his  employment,  and  a  memorandum 
of  agreement  was  filed  for  the  payment  by 
the  employers  to  the  workman  of  a  weekly  sum 
of  15s.  during  incapacity.  On  an  application 
by  the  employers  for  a  review  of  the  weekly 
payment  on  the  ground  that  the  workman  \\as 
able  to  work,  the  County  Court  Judge,  acting 
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on  the  weight  of  the  medical  evidence,  reduced 
the  weekly  payment  to  Id.,  leaving  it  open  to 
the  workman  to  apply  again.  On  an  application 
by  the  workman  for  a  further  review,  the 
County  Court  Judge  refused  to  hear  fresh 
medical  evidence  on  behalf  of  the  workman,  and 
held  that  the  matter  was  res  judicata  : — Held, 
that  the  doctrine  of  res  judicata  was  not 
applicable,  the  evidence  tendered  showing  a 
change  of  circumstances  sufficient  to  give  the 
County  Court  Judge  jurisdiction  to  entertain 
the  application. 

Crossfield  tfc  Sons  v.  Tanian  (No.  67-1  supra) 
distinguished. 

ShAEMAN  v.   HOLLIDAY   &  GREENWOOD,   LiM., 

73  L.  J.  K.B.  176  ;  [1904]  1  K.B.  235 ;  68 
J.  P.  151  ;  90  L.  T.  46 ;  20  T.  L.  R.  135  ; 
6  M-S.  147— C.A. 

676.  Weekly  Payments — Capacity  of  Workman 
at  Date  of  Application — Capacity  at  Date  of 
Hearing — Jurisdiction  of  Arbitrator.] — In  an 
application  under  sect.  12  of  Schedule  I.  to  the 
Workmen's  Compensation  Act,  1897,  to  review 
weekly  payments  made  to  an  injured  workman 
during  incapacity,  the  arj^itrator  is  not  bound 
to  regard  solely  the  state  of  the  workman's 
capacity  at  the  date  of  the  hearing  of  the 
application,  but  has  jurisdiction  and  is  bound 
to  inquire  into  the  workman's  condition  at  the 
date  when  the  application  is  filed,  and  semble 
also  during  the  period  between  the  filing  and  the 
hearing  of  the  application,  so  that  he  may 
determine  at  what  date  prior  to  the  hearing 
the  incapacity  ceased  altogether,  or  at  what 
date  it  was  substantially  diminished,  so  that 
there  ought  to  be  a  reduction  in  the  amount  of 
the  allowance. 

Morton  &  Co.,  Lim.  v.  Woodward,  71 
L.  J.  K.B.  736;  [1902]  2  K.B.  276;  66 
J.  P.  660;  51  W.  R.  54;  86  L.  T.  878; 
4  M-S.  143— C.A. 

677.  Cessation  of  Incapacity — Date  of — Juris- 
diction.] —  On  a  simj)le  apphcation  by  the 
employers  under  clause  12  of  Schedule  I.  to  the 
Workmen's  Compensation  Act,  1897,  seeking 
to  terminate  or  diminish  a  weekly  payment  on 
the  ground  that  the  workman  has  completely 
recovered  or  is  capable  of  doing  light  employ- 
ment, the  County  Court  Judge  has  no  juris- 
diction to  make  an  award  that  the  incapacity 
ceased  at  a  date  prior  to  the  notice  of  the 
application  to  review. 

Morion  <<b  Co.  v.  Woodward  (No.  076  supra) 
followed. 

Upper  Forest  &  Western  Steel  & 
Tinplate  Co.  v.  Thomas,  78  L.  J.  K.B. 
1113  ;    [1909]  2  K.B.  631  ;    2  B.  414— C.A. 

(i78.  Workman  Earning  Full  Wages  after 
Accident — Application  to  Terminate  Suspensory 
Award.] — A  workman  who  by  accident  had  lost 
portions  of  two  fingers,  having  been  paid  weekly 
compensation,  returned  to  work  at  full  wages, 
and  by  agreement  the  compensation  was 
reduced  to  \d.  per  week.  Subsequently  on 
the  application  of  the  employers  the  Judge 
made  an  order  terminating  the  payments 
because  the  workman  was  able  to  earn  the  same 
wages  as  before  the  accident : — Held,  that  there 
mu^t  be  a  new  trial,  as  the  question  for  deter- 


mination was  whether  the  workman  was  in 
such  a  position  that  in  the  open  market  his 
earning  capacity  might  in  the  future  be  less 
than  it  was  before  the  accident  as  a  result  of 
the  accident. 

Birmingham  Cabinet  Manufacturing  Co. 
V.  Dudley,  (1910)  102  L.  T.  619  ;  3  B.  169 
—C.A. 


679.  Partial  Incapacity — Registration  of  Agree- 
ment— Review — Application  by  Employers  for 
Termination  of  Weekly  Payments — Burden  of 
Proof.] — When  an  employer  ajiplies  for  the 
termination  of  an  award  of  compensation, 
he  must  establish  that  the  workman  is  not  at 
that  time  under  any  incapacity  by  reason  of  the 
accident,  and  he  does  not  discharge  the  onus 
cast  upon  him  by  merely  proving  that  the  work- 
man is  doing  light  work  for  him  at  the  old  rate 
of  -wages.  The  circumstances  of  each  case  must 
be  looked  at,  applying  ordinary  common  sense 
to  the  facts. 

CoRRY  Brothers  &  Co.  v.  Hughes.  (1911) 

80  L.  J.  K.B.  1307  ;    [1911]  2  K.B.  738  ; 

105  L.  T.  274  ;   27  T.  L.  R.  498  ;   4  B.  291 

—C.A. 


OSO.  Request  by  Master  for  Review— Refusal 
by  Workman  to  Undergo  Operation.] — In  1901  an 
award  was  made  under  the  Workmen's  Com- 
pensation Act,  1897,  in  favour  of  a  workman 
for  a  weekly  payment  during  incapacity 
caused  by  an  accident  arising  out  of  his 
employment.  More  than  a  year  afterwards 
the  employer,  having  requested  the  workman 
to  submit  to  a  surgical  operation,  which  was 
refused,  commenced  proceedings,  asking  that 
the  weekly  payment  might  be  reviewed  and 
diminished.  At  the  hearing  of  the  arbitration 
medical  evidence  was  given  to  the  effect  that 
the  proposed  operation  would  probably  be 
successful,  but  that  it  would  be  attended  with 
a  certain  amount  of  risk.  The  County  Court 
Judge  refused  to  make  any  order : — Held,  that, 
as  there  was  a  certain  amount  of  risk  attaching 
to  the  performance  of  the  operation,  the  County 
Court  Judge  had  come  to  a  right  conclusion, 
as  there  was  nothing  in  the  Act  which  imposed 
on  a  workman  an  obligation  to  submit  to  such 
an  operation. 

Rothwell  v.  Da  vies,  (1903)  19  T.  L.  R. 
423  ;   5  M-S.  141— C.A. 

681.  Refusal  to  Undergo  Operation — Unreason- 
ableness— Continued  Inability  to  Work  due  to 
Such  Refusal — Right  to  Further  Compensation.] — 
Where  an  injury  has  occurred  in  the  course  of 
his  employment  to  a  woi'kman  causing  an  in- 
capacity for  work  which  might  be  removed  by 
a  simple  surgical  operation  involving  no  serious 
risk,  and  of  such  a  nature  that  any  reasonable 
man  in  his  own  interest  would  undergo  it,  the 
continuance  of  the  incapacity  is  due  to  the 
workman's  unreasonable  refusal  to  undergo 
the  operation  and  not  to  the  original  accident. 
In  such  a  case  the  workman  cannot  obtain 
continued  compensation  for  the  injury  from  his 
employer  under  the  Workmen's  Compensation 
Act,  1906. 

Rothwell   v.    Danes   (No.    680  supra)   distin- 


guishcd.     DoneUy    v.    William    Baird     <fc 
(No.  799  infra)  followpd. 

Warncken  v.  Richard  Moreland  &  Son, 

78  L.  J.  K.B.  332  ;    [1909]   1   K.B.   184  ; 

100  L.  T.  12  ;  25  T.  L.  R.  129  ;  53  Sol.  Jo. 

134  ;   2  B.  350— C.  A. 

r)S2.  Award  of  Weekly  Payment  during  In- 
capacity— Application  to  Review — Earnings  in 
Business  carried  on  by  Workman  on  his  own 
Account.] — Upon  an  application  by  the  employer 
under  Sched.  I.  clause  12  to  the  Workmen's 
Compensation  Act,  1897,  to  review  the  weekly 
payments  directed  to  be  made  to  a  workman  by 
an  award  under  the  Act,  upon  the  ground  that 
the  earnings  of  the  workman  are  then  such 
that  the  weekly  payments  should  be  ended  or 
diminished,  the  arbitrator  cannot  exclude 
from  consideration  the  average  amount  which 
the  workman  is  able  to  earn  in  a  business 
carried  on  by  himself. 
Norman  &  Burt  v.  Walder,  73  L.  J.  K.B. 

4G1  ;    [1904]  2  K.B.   27  ;    fi8  J.   P.   401  ; 

52  W.  R.  402  ;    90  L.  T.  531  ;    20  T.  L.  R. 

427  ;    6  MS.  124— C. A. 


()83.  Weekly  Payment — Order  Ending  Weekly 
Payment — Second  Application  ior  Review  by 
Workman  —  Jurisdiction  —  Res   Judicata.]  —  A 

workman  injured  by  an  accident  signed  an 
agreement,  which  was  duly  recorded  in  the 
County  Court,  by  which  he  was  to  receive  a 
weekly  payment  during  incapacity,  "  or  until 
the  same  should  be  ended,  diminished,  increased 
or  redeemed  in  pursuance  of  the  said  Act." 
On  an  application  to  review  made  by  the 
employer,  the  arbitrator  made  an  award  that 
the  weekly  payments  should  be  ended.  The 
workman  did  not  appeal.  The  workman,  on 
a  recrudescence  of  his  injury,  made  an  appli- 
cation for  review  and  increase  of  the  weekly 
payment : — Held,  that  the  award  on  the  first 
application  for  review  was  final,  and  no  secontl 
application  for  review  could  be  entertained. 

Qticere.,  as  to  the  legal  effect  of  making  a 
nominal  award  in  order  to  keep  the  applicant's 
rights  alive. 

Decision  of  C.A.  (70  L.  J.  K.B.  230  ;  96  L.  T. 
75  ;   23  T.  L.  R.  199)  affirmed. 

Nicholson  v.  Piper,  70  L.  J.  K.B.  856  ; 
[1907]  A.C.  21 5  ;  97  L.  T.  119;  23  T.  li.  R. 
620;  51  Sol.  Jo.  569;  9  IVI-S.  123;  45 
Sc.  L.  R.  620— H.L.  (E.). 
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684.  Weekly     Payment     Ended     by     Mutual 
Consent — Implied     Agreement — Evidence     of.] — 

A  workman  was  injured  in  the  course  of  his 
employment  on  July  28,  1898.  By  agreement 
between  the  employer  and  the  workman  com- 
jDensation  was  paid  from  August  12  until 
September  23,  when  the  workman  returned  to 
work  at  full  wages.  He  continued"  at  his  work 
until  November  16,  when  he  was  discharged 
because  the  pit  where  he  worked  was  closed. 
For  the  next  few  months  he  applied  for  work, 
but  there  was  none  for  him  to  do:  subsequently 
his  injury  troubled  him  again: — Held,  that  there 
was  evidence  to  justify  the  County  Court  Judge 
in    finding    that    on    September    23    when    the 


workman  returned  to  work  the  weekly  payment 
was  "  reviewed  and  ended  by  mutual  consent." 
Bradbury  v.  Bedwortii  Coal  &  Iron  Co., 
(1900)  2  M-S.  138— C.A. 

190G  Act,  Sched.  I.  16. 

685.  Apphcation  by  Employer — Muscular  and 
Nervous  Effects  of  Accident — Muscular  Recovery 
only — Right  to  Continuance  of  Payment.] — Where 
an  employer  appUes  under  the  Workmen's 
Compensation  Act,  1906,  Sched.  I.  clause  16, 
for  a  review  of  a  weekly  payment  to  a 
workman  in  respect  of  an  accident  which 
has  resulted  in  both  muscular  and  nervous 
mischief,  it  is  not  sufficient  for  the  employer 
to  show  that  the  muscular  mischief  has  come 
to  an  end.  If  the  nervous  effects  of  the  accident 
lemain  so  that  the  workman  is  unable  to  work, 
he  has  not  recovered  his  earning  capacity  and 
is  still  entitled  to  compensation. 

Eaves  v.  Blaenclydacii  Colliery  Co., 
78  L.  J.  K.B.  809  ;  [1909]  2  K.B.  73  ;  100 
L.  T.  751  ;    2  B.  329— C.A. 

68(5.  Partial  Incapacity— Finger-tip  Tender — 
I  Termination  of  Compensation.] — A  xvorkman, 
one  of  ^\hose  fingers  had  been  caught  in  some 
machinery,  had  been  in  receipt  of  compensation 
under  a  recorded  agreement  from  July,  1909. 
In  November,  1909,  the  workman  \\as  examined 
by  the  employers'  doctor,  and  then  admitted 
that  he  was  able  to  Mork.  The  employers 
applied  to  terminate  the  agreement  in  January, 
1910,  and  the  workman  then  alleged  that  the  tip 
of  his  finger  was  still  slightly  tender  : — Held,  (1) 
that  there  was  evidence  to  support  the  finding 
of  the  arbitrator  that  the  incapacity  had  ter- 
minated, and  (2)  that  it  was  not  a  case  where  it 
would  have  been  proper  to  make  a  suspensory 
a\\ard. 

Goodall  &  Clarke  v.  Kramer,  (I9I0)  3  B. 
315— ('.A. 

687.  Medical  Evidence  of  Workman's  Con- 
dition —  Subsequent  Application  —  Evidence  to 
Contradict  that  given  at  Former  Hearing — No 
Estoppel.] — An  application  for  the  review 
of  an  award  of  compensation  was  made  in 
October,  1908,  when  the  County  Court  Judge, 
after  hearing  the  medical  evidence,  refused 
to  alter  the  amount  of  the  weekly  payments. 
A  further  application  for  review  was  made  in 
IVlarch,  1909,  when  evidence  was  tendered  in 
support  of  the  application  which  challenged 
the  accuracy  of  the  medical  evidence  given  in 
October.  The  County  Court  Judge  refused 
to  admit  the  evidence  on  the  ground  that  the 
man's  condition  in  October  was  res  judicata  : — 
Held,  that  the  evidenci^  was  admissible. 

Shnrrnan  v.  Holliday  <fc  Greenwood  (No.  675 
supra)  a])f)roved. 

Mead  y.  Lockhart,Lim.,  (1909)2  B.  398— C.A. 

688.  Doctors  of  Workman  and  Employers 
advise  Simple  Operation — Refusal  by  Workman 
to  Undergo  such  Operation  —  Payments  Sus- 
pended.]—  The  employers  of  a  workman  to 
whom  compensation  had  been  awarded  under 
the  Workmen's  Compensation  Act,  1906, 
applied  for  a  review.  The  workman  had  met 
with  an  accident  by  which  his  knee  had  been 
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injured.  Two  doctors  on  behalf  of  the  employers 
and  the  workman's  own  doctors  advised  that 
a  simple  operation  which  was  not  dangerous 
should,  in  the  interests  of  the  workman,  be 
performed.  The  workman  refused  to  undergo 
such  operation : — Held,  that  the  refusal  of 
the  workman  to  undergo  the  simple  operation 
in  tlris  case  was  unreasonable,  and  that  therefore 
he  was  not  entitled  to  continue  to  receive 
compensation  under  the  Act. 

Paddington  Borough   Council  v.   Stack, 
(1909)  2  B.  402— C.A. 

689.  Second  Application  to  Review  a  Regis- 
tered Agreement — No  Change  of  Circumstances 
since  the  last  Hearing.] — The  employers  of 
a  workman,  who  was  in  receipt  of  compen- 
sation under  a  registered  agreement,  applied  for 
a  review,  but  the  County  Court  Judge  refused  to 
alter  the  amount  of  compensation  on  the  ground 
that  the  employers  had  not  proved  that  the 
workman  was  fit  to  work.  Subsequently  a 
further  application  for  review  was  made,  but 
the  Judge,  having  heard  the  evidence,  refused  to 
make  any  alteration  in  the  amount  of  com- 
pensation on  the  ground  that  the  circumstances 
had  not  changed : — Held,  that  the  doctrine 
of  res  judicata  was  not  applicable,  and  that 
such  an  application  should  be  heard  upon  its 
merits. 

Sharman  v.  HolUdmj  db  Greenwood  (No.  675 
supra)  followed. 

The   Thranmeee   Bay   Development    Co., 
LiM.  V.  Bkennan,  (1909)  2  B.  403— C.A. 

690.  Change  of  Circumstances — Injured  man 
provided  with  Work  at  Distance  from  Home — 
Allowance  in  Compensation  for  Fares  and  Lodging 
■ — Family  join  Workman.] — A  \\orkman,  in  re- 
ceipt of  compensation,  was  found  emplo}'- 
ment  by  his  employers  at  Cardiff,  some  miles 
from  his  home.  Upon  an  ap])lication  for  review 
the  County  Court  Judge  reduced  the  amount  of 
the  award  to  ISs.  a  week,  and  included  in  such 
sum  4s.  Gd.  for  a  week-end  ticket  to  the  work- 
man's home  and  lodging  expenses  during  the 
week,  as  he  had  to  reside  at  Cardiff.  Upon  the 
workman's  family  coming  to  reside  with  him  at 
Cardiff,  the  employers  again  applied  for  a 
reduction  of  the  aA\ard.  and  the  Countj'  Court 
Judge  reduced  it  by  2.s'.  Upon  an  appeal  by 
the  employers,  who  contcndetl  that  the  reduction 
should  have  been  4s.  Gd., — Held,  that  the  decision 
being  on  a  question  of  fact  the  Court  of  Appeal 
could  not  interfere. 

Taff  Vale  Railway  Co.  v.  Lane,  (1910)  3  B. 
297— C.A. 


obtain  such  work : — So  held  by  Fletcher  Moulton, 
L.J.,  and  Buckley,  L.J.  (diss.  Cozens-Hardy, 
M.R.). 

Clark  V.  Gas  Light  and  Coke  Co.  (No.  669 
supra).  Proctor  <&  Sons  v.  Eobinson  (No.  701 
infra)  and  Eadcliffe  v.  Pacific  Steam  Navigation 
Co.  (No.  716  infra)  discussed. 

Cardiff  Corporation  v.  Hall,  (1911)  80  L.  J. 
K.B.  644;  [1911]  1  K.B.  1009;  104  L.  T. 
467  ;    27  T.  L.  R.  339  ;    4  B.   159— C.A. 


692.  Accident  to    Minor — "  Probable  "    Earn- 
ings  in   other   Employment.] — In    the    case   of 
a  minor,  where  there   is  a  review,    more   than 
twelve  months  after  the  accident,  of    the  com- 
pensation awarded,  the  arbitrator  may  take  into 
consideration    what    the    workman,    if    he    had 
remained  uninjured,  would  probably  have  been 
earning  at  the  date  of  review,  under  a  different 
employer  and  in  a  different  class  of  work.     In 
July,  1907,  the  applicant,  being  then  under  21 
years  of  age,  was  engaged  by  the  respondents 
as  a  labourer  at  22s.  per  week.      Prior  to  this 
he  was  a  stove-grate  fitter,  and  he  only  went  to 
the  respondents  as  a  labourer  because   he  was 
^hort  of  work  in  his  own  trade.     While  in  the 
respondents'  service  he  met  with  an  accident 
to  his  right  arm,  and  in  respect  thereof  com- 
pensation was  made  to  him  at  lis.  4d.  per  week. 
In  February,  1909,  he  was  so  far  recovered  that 
he  was  able  to  do  light  work  found  for  him  by 
the  respondents  at  the  same  rate  of  wages  as 
he    had    received    before    the    accident.     The 
compensation  was  thereupon  reduced  to  \d.  per 
week.     In  August,   1909,  the  applicant,   being 
then   21,  applied   for  a   review  of   the   award, 
and  claimed  that  he  would  have  been  earning 
more  than  the^old  rate  of  wages  had  it  not  been 
for  the  accident.     Upon  that  application   the 
County   Court  Judge   came   to   the  conclusion 
that  the  proviso  to  Sched.  I.  16  to  the  Work- 
men's  Compensation   Act,    1906,    applied,   and 
he  decided  in  favour  of  the  applicant  that  he 
would  be  able  to  earn  as  a  stove-grate  fitter  30s. 
a  week  ;    he  accordingly  made  an  award  that 
the   \d.  per  week  be  increased  to  7s.   Gd.  per 
week    until    further    review  : — Held,    that  the 
County   Court    Judge    had    come    to   a   right 
conclusion. 

Decision  of  C.A.  (79  L.  J.  K.B.  417  ;    [1910] 

1  K.B.  554  ;  26  T.  L.  R.  275  ;  102  L.  T.  199  ;  3  B. 

126)  affirmed. 

VicKERS,    Son    &    Maxim,    Lim.  v.  Evans, 

(1910)  79  L.  J.  K.B.  954  ;  [1910]  A.C.  444; 

103  L.  T.  292  ;  26  T.  L.  R.  548;  54  Sol.  Jo. 

651  ;   3  B.  403  ;   48  Sc.  L.  R.  697— H.L. 


691.  Earning  Power  of  Workman — Light  Work 
— Labour  Market — Evidence.] —  Where,  on  an 
application  by  the  employer  to  review  the 
amount  of  weekly  payments  under  an  award,  the 
medical  evidence  finds  that  the  workman  is  able 
to  do  any  form  of  light  work,  it  is  not  necessarily 
incumbent  on  the  employer  to  show  that  he  has 
offered  to  provide  siicli  work  or  that  it  can  be 
obtained  in  the  neighbourhood,  and  it  is  com- 
petent to  the  arbitrator  to  reduce  the  amount 
notwithstanding  evidence  by  the  workman  that 
he    has    made  some  unsuccessful    attempts    to 


093.  Application  by   Employer  for  Review — 
Practice — Suspensory   Award — Form  of  Order.] 

— Where  an  employer  applies  under  the  Work- 
men's Compensation  Act,  1906,  Sched.  I. 
clause  16,  f9r  the  review  of  a  weekly  payment 
on  the  ground  that  the  incapacity  of  a  workman, 
who  was  ruptured  as  the  result  of  an  accident, 
has  ceased  by  reason  of  his  wearing  a  truss,  it 
is  the  duty  of  the  County  Court  Judge,  in  the 
case  of  an  accident  of  this  kind,  in  which  the 
incapacity  is  likely  to  recur,  to  make  a  suspensory 
award,  the  proper  form  of  order  being  to  award 
a  nominal  sum  of  \d.  a  week  to  the  workman. 
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Singer  Manufacturing  Co.  v.  Clelland  (No.  720 

infra)    considered    and    not    followed    on    this 

point. 

Owners  of  Vessel  "  Tynron  "  v.  Morgan, 

78  L.  J.  K.B.  857  ;   [1909]  2  K.B.  66  ;    100 

L.  T.  641  ;   2  B.  406— C.  A. 

694.  Cases  in  which  Suspensory  Award  Should 
Not  be  Made. J — '"  Care  should  bo  taken  that  a 
suspensory'  award  should  only  be  made  in  a 
proper  case,  and  not  suspended  over  the  heads 
of  employers  to  be  used  as  a  means  of  extorting 
money  from  them" — per  Cozens-Hardy,   M.R. 

G'ooDALL  &  Clarke  v.  Kramer,  (1910)  3  B. 
315— C.A. 

095.  Cessation  of  Incapacity — Date  of — Juris- 
diction.] —  On  a  simple  application  by  the 
employers  under  clause  16  of  .Sched.  I.  to  the 
Workmen's  Compensation  Act,  1906,  seeking 
to  terminate  a  weekly  payment  on  the  ground 
that  the  workman's  incapacity  bad  ceased,  the 
County  Court  Judge  has  no  jurisdiction  to 
make  an  award  that  the  incapacity  ceased  at 
a  date  antecedent  to  the  date  of  the  application  ; 
but  seciis,  if  there  is  a  formulated  dispute  as 
to  the  workman's  incapacity  at  a  particular 
date. 

Upper  Forest  d?  Western  Steel  <S;  Tinplate  Co. 
V.  Tliomas  (No.  ()77  supra)  followed. 

Per  Buckley,  L.J.  :  The  County  Court  Judge 
has  jurisdiction  on  such  an  application  to  go 
back  to  an  earlier  date  where  from  the  first  the 
only  question  between  the  parties  was  whether 
the  incapacity  had  ceased  and  when  it  had 
ceased. 

Charing    Cross,    Euston    &    Hampstead 

Railway  v.  Boots,  78  L.  J.  K.B.   1115; 

[1909]    2   K.B.    640;     101    L.    T.    53;     25 

T.  L.  R.  683  ;  2  B.  385— C.A. 

69().  Prospective  Award — Award  Terminating 
at  a  Future  Time.] — It  is  not  competent  for  a 
County  Court  Judge  acting  as  arbitrator  under 
the  Workmen's  Compensation  Act,  1906,  to 
make  a  prospective  award  of  so  much  a  week 
for  a  certain  time,  and  after  that  time  a  smaller 
sum. 

Allan  V.  Thomas  Spoirart  <fc  Co.,  Lim.  (No. 
463  supra),  approved  and  followed. 

Baker  v.  Jewell,  (1910)  79  L.  J.  K.B.  1092  ; 
[1910]  2  K.B.  673  ;  103  L.  T.  173  ;  3  B.  503 
—C.A. 

697.  Award  Terminating  Employers'  Liabihty 
— Prospective  Loss — Question  of  Fact.] — Upon 
an  appUcation  to  review  the  weekly  payments 
received  by  a  workman  who  had  suffered  per- 
manent injury  to  two  fingers  and  the  loss  of 
another,  it  is  a  question  of  fact,  with  which  the 
Court  of  Appeal  will  not  interfere,  as  to  whether 
or  not  the  workman  is  entitled  to  a  nominal 
award  in  view  of  prospective  future  loss,  instead 
of  the  employers'  liabihty  being  terminated. 

Emmerson  v.  Donkin  &  Co.,  (1910)  4  B.  74 
—C.A. 

698.  No  Change  of  Circumstances  since  last 
Review.] — Circumstances  in  which  it  was  held 
that  an  arbitrator  had  not  misdirected  himself 
in  finding  that  a  workman  who  had  lost  one  eye 
was  able  to  return  to  his  work  as  a  miner  and 
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earn  full  wages,  and  in  reducing  the  compensation 
to  Id.  per  week. 

3Iead  v.  Lockhart  (No.  687  stipra)  and  Sharman 
v.  HoUiday  (No.  675  supra)  followed. 

The  Cawdor  &  Garnant  Collieries,  Lim. 
V.  Jones,  (1909)  3  B.  59— C.A. 

699.  Refusal  by  Workman  to  Attempt  Work 
Offered — Unreasonableness.]  —  After  paying  an 
injured  workman  compensation  for  a  period 
extending  over  a  year,  his  employers  offered 
him  some  work  which  was  light,  but  he 
refused  without  attempting  to  do  it,  and 
without  going  to  see  what  the  work  exactly  was. 
The  County  Court  Judge  found  that  he  had 
acted  unreasonably,  as  had  he  done  the  light 
work  ho  would  by  the  date  of  the  apphcation 
for  review  by  the  employers  have  been  fit  for 
his  usual  work  ;  he  therefore  stopped  the  com- 
pensation and  made  a  declaration  of  liabihty  : — - 
Held,  that  the  question  was  one  of  fact,  and  that 
there  was  evidence  for  the  finding  of  the  County 
Court  Judge. 

FuRNESs,  Withy  &  Co.  v.  Bennett,  (1910) 
3  B.  195— C.A. 

700.  Refusal  by  Workman  of  Work  Offered 
by  Employer  —  Medical  Evidence  Conflicting — 
Judge  Declares  himself  unable  to  Decide  as  to 
the  Capacity  for  Work — Application  Dismissed.] 

— The  County  Court  Judge  on  an  application 
for  review  by  the  employer  declared  that, 
owing  to  the  conflicting  evidence  of  the 
medical  witnesses  as  to  the  workman's  capacity 
for  work,  he  was  unable  to  form  any  satisfactory 
opinion  so  as  to  determine  whether  or  not  the 
workman  was  capable  of  doing  the  work  offered 
to  him,  but  he  did  find  that  the  workman  acted 
on  the  advice  given  by  the  doctors  who  had 
examined  him  on  his  own  behalf  and  who  said 
that  he  was  not  fit  for  the  work  offered  him, 
and  therefore  gave  judgment  for  the  woikman  : 
— Held,  that  the  judge  must  decide  whether 
or  not  the  workman  was  capable  of  doing  the 
work. 

CowAN  V.  SurrsoN,  (1009)  3  B.  4— C.A. 

701.  Application  by  Employers — Onus  o!  Proof 
on  Employers  to  Show  Abihty  to  Earn — Finding 
that  Workman  could  do  "Light"  Work,  if  he 
could  obtain  it.] — The  employers  applied  for 
the  reduction  of  a  weekly  payment,  and  the 
County  Court  Judge  found  that  the  workman 
"  could  do  some  light  work,  if  he  could  obtain 
it ;  but  that  in  the  absence  of  any  evidence  that 
he  could  obtain  such  light  work  as  he  could  do, 
he  did  not  consider  that  he  ought  to  find  as  a 
fact  that  he  could  obtain  it";  he  therefore 
refused  to  reduce  the  weekly  payments : — 
Held,  that  the  employers  had  not  discharged 
the  onus  of  proof  which  was  upon  them  to  show 
that  they  had  offered  the  workman  some  work 
which  he  could  do,  or  that  there  was  some 
chance  of  the  workman  obtaining  a  particular 
kind  of  light  work  in  the  district. 

Proctor  &  Sons  v.  Robinson,  (1909)  SOL.  J. 
K.B.  641 ;  [1911]  1  K.B.  1004 ;  3  B.  41— C.A. 

702.  Change  of  Circumstances — AbiUty  to 
Work — Inabihty  to  Obtain  Work.] — A  medical 
referee  reported  that  a  workman,  whose  eye  had 
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been  injured,  would  see  better  with  glasses,  and 
that  he  was  capable  of  performing  his  old  work, 
but  did  not  state  that  he  could  work  without 
glasses.  Upon  this  the  Judge  found  that  the 
workman  was  physically  able  to  work,  but  that 
commercially  he  was  not  able  to  do  so  because  of 
the  unhkehhood  of  a  man  with  glasses  obtaining 
employment  in  the  class  of  work  upon  which 
the  injured  man  had  been  employed,  and  there- 
fore dismissed  an  appUcation  for  review : — 
Held,  that  there  was  evidence  of  a  change  of 
circumstances  which  the  Judge  ought  to  have 
considered. 

Cardiff  Carforation  v.  Hrdl  (No.  691  supra) 
appUed. 

Guest,  Keen  &  Nettlefolds,  Lim.  v. 
WiNSPER,  (1911)  4  B.  289— C.  A. 

703.  "Partial  Incapacity  "—Fit  for  Light 
Work — No  Evidence  that  any  was  obtainable — 
No  attempt  to  Obtain  any— Onus  of  Proof.]— 
Upon  an  appUcation  for  revie\^'  it  was  proved 
that  the  workman  was  fit  for  light  work,  but  no 
evidence  adduced  to  show  that  the  workman  had 
been  offered  any  suitable  \\ork,  or  that  he  could 
get  any.  The  \\'orkman  admitted  that  he  had 
not  attempted  to  find  any  -.—Held,  that  there  was 
evidence  on  which  the  County  Court  Judge  could 
ma"ke  a  reduction  of  the  A\eekly  payments. 

Anglo- Australian  Steam  Navigation  Co., 
Lim.  v.  Richards,  (1911)  4  B.  247— C. A. 

704.  Refusal  to  Work— Unreasonableness  of 
Workman  —  Disinchnation  to  Work  not  Due 
to  the  Injury  by  Accident.]  —  An  injured 
workman,  after  returning  to  his  employmi  iit 
for  eighteen  months,  refused  to  continue  it,  and 
apphed  for  a  renewal  of  compensation.  The 
County  Court  Judge  found  that  the  refusal  to 
work  was  in  part  due  to  nervousness  which 
an  average  reasonable  man  could  overcome, 
that  nervousness  being  the  result  of  the  accident 
and  in  part  by  advice  of  fellow-workmen  that 
during  a  slack  time  the  workman  should  receive 
compensation  rather  than  that  he  should 
be  on  the  books  of  the  Union  : — Held,  that, 
taking  the  judgment  as  a  whole,  the  Judge 
meant  to  find  that  the  man  was  perfectly  able 
to  work. 

Eaves    v.    Blaendydach    Colliery    Co.,    Lim. 
(No.  685  sup-a),  distinguished.' 
Turner  t'.  Brooks  &  Doxey,  Lim.,  (1909)  3 
B.  22— C.A. 

705.  Total  or  Partial  Incapacity— Physically 
Capable — Brooding  over  Accident  causing  Dis- 
abihty  to  Work.]— A  workman  having  applied 
for  the  increase  of  a  nominal  award,  the  medical 
referees  of  the  Court  reported  that  he  was 
physically  fit  to  resume  his  work,  but  that  he 
had  brooded  so  much  over  the  accident  that 
his  mind  would  not  allow  him  to  summon  up 
courage  to  persevere  at  his  work.  The  County 
Court  Judge  found  that  the  man  was  not 
suffering  from  the  result  of  the  accident : — Held, 
that  the  decision  of  the  County  Court  Judge 
was  right. 

Holt  v.  Yates  &  Thom,  (1909)  3  B.  75— 
C.A. 

706.  Total  or  Partial  Incapacity— Capacity  is 
a  Question  of  Fact.] — After  an  absence  of  five 


months  in  1903,  due  to  an  accident,  a  collier 
returned  to  work,  and  from  1907  to  1909  was 
engaged  on  work  which  was  heavier  than  his 
work  before  the  accident.  FaiUng  to  do  his 
work  properly  he  was  dismissed  in  1909,  and 
claimed  compensation  on  the  ground  that  the 
injury  sustained  in  1903  prevented  him  from 
obtaining  work.  A  medical  referee  reported 
that  he  "was  fit  for  work,  but  more  liable  to 
prolonged  trouble  in  the  event  of  strains  than 
before  the  accident.  The  County  Court  Judge 
awarded  Id.  a  week : — Held,  that  the  question 
was  one  of  fact,  and  that  the  evidence  justified 
the  County  Court  Judge's  award. 
Wells  v.  Cardiff  Steam  Coal  Collieries 
Co.,  Lim.,  (1909)  3  B.  104— C.A. 

707.  Complete  Recovery  of  Workman — Question 
of    Fact— Termination    of    Payments.] — It   is   a 

question  of  fact  in  every  case  whether  an  in- 
jured workman  has  completely  recovered  or  not, 
and  if  the  Judge  finds  that  the  ^\'orkman  has 
completely  recovered,  he  has  jurisdiction  in  a 
proper  case  to  terminate  the  weekly  payments. 
RetoersLim.  v.  IVIakin,  (1911)  4  B.  267— C.A. 

708.  Total  or  Partial  Incapacity— Ground  for 
Review  that  Incapacity  had  Ceased— Injury  to 
hand  producing  Blood-poisoning — Finger  Am- 
putated—Stiffness at  Date  of  Review.]  —  A 
workman  who  on  December  1907  had  sustained 
an  injury  to  his  hand  which  produced  blood- 
poisoning,  had  been  in  receipt  of  compensation 
under  a  recorded  agreement.  After  several 
operations  for  blood-poisoning  a  finger  was 
amputated.  In  January  1910  the  employers 
ii Implied  for  a  reduction  of  the  weekly  payments 
on  the  ground  that  the  workman  had  then  wholly 
or  partially  recovered,  and  was  able  to  work  and 
earn  wages.  The  application  was  dismissed  on 
the  ground  that  there  was  still  some  incapacity 
in  title  nature  of  stift'ness  : — Held,  thnt  on  the 
evidence  adduced  the  County  Court  Judge  had 
come  to  a  right  conclusion. 

The    Leeds    &    Liverpool    Canal    Co.    v. 
Hesketh,  (1910)  3  B.  301— C.A. 

709.  Agreement  for  Weekly  Payments— Re- 
sumption of  Work- Subsequent  Illness  not 
Connected  with  Accident— Award  Terminating 
Agreement.] — An  injured  workman  was  paid  com- 
pensation by  his  employers  during  incapacity. 
After  a  month  he  returned  to  work  at  his  old 
rate  of  wages,  and  compensation  was  discon- 
tinued. After  working  for  nine  months  he  was 
incapacitated  by  an  illness  which  was  not  caused 
by  the  accident.  Upon  an  application  by  the 
employers  for  termination  of  the  agreement, 
after  a  memorandum  thereof  had  been  filed  by 
the  workman,  the  County  Court  Judge  altogether 
terminated  the  agreement  to  pay  compensation, 
on  the  ground  that  the  man  had  completely 
recovered  from  the  accident : — Held,  that  the 
Court  had  power  to  terminate  an  agreement  as 
distinct  from  weekly  payments. 

London  &  North  Western  Ry.  v.  Taylob, 
(1910)  4  B.  11— C.A. 

710.  Incapacity  for  Work— Incapacity  due  to 
Long-continued  and  Unnecessary  Idleness.]— 
The  employers  of  a  workman  who  had  been  in 
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receipt  of  compensation  for  about  21  montlis 
applied  for  a  reduction  of  the  award  on  the 
ground  that  the  workman  had  recovered  from 
the  effects  of  the  accident.  The  evidence 
adduced  on  behalf  of  tlie  employers  was  to  the 
effect  that  any  incapacity  from  which  the  work- 
man was  then  suffering  was  due  to  long  continued 
and  unnecessary  idleness  ;  with  this  evidence 
the  medical  men  called  on  behalf  of  the  workman 
did  not  agree,  but  some  of  them  admitted  that 
the  workman  might  be  able  to  do  light  work. 
The  Count}'  Court  Judge,  ^\'ith  ^\hom  the  medical 
assessor  agreed,  found  that  the  inability  of  the 
workman  was  due,  not  to  the  accident  but  to 
long-continued  and  unnecessary  idleness  : — Held, 
that  there  was  evidence  to  support  such  finding. 
The  Upper  Forest  &  Worcester  Steel  & 

TiNPLATE  Co.,  LiAr.  r.  CJrey,  (1910)  .S  B. 

424— C.  A. 

711.  "Incapacity  for  Work" — Due  to  Injury 
or  to  Unreasonable  Conduct.] — A  workman,  who 
^vas  injured  by  accident,  had  the  tip  of  a  finger 
amputated.  After  the  wound  had  healed  slight 
adhesions  remained.  For  some  time  compen- 
sation was  paid  and  then  the  employers  applied 
for  a  review  on  the  ground  that  the  workman's 
incapacity  was  due  to  \inreasonableness  in  not 
returning  to  work.  Three  dajs  prior  to  the  hear- 
ing a  further  operation  M'as  performed  by  advice 
of  the  workman's  doctor,  who  said  that  work 
would  not  have  broken  down  the  adhesions : — 
Held,  that  there  was  no  evidence  to  justify  the 
Count}'  Court  Judge  in  finding  that  the  man  was 
fit  for  work,  that  he  had  unreasonably  refused 
so  resume  work,  and  that  the  adhesions  would 
soon  have  broken  down  if  he  had  worked. 

Burgess  &  Co.,  Lim.  v.  Jewell,  (1911)  4  B. 
14,5— C.  A. 

712.  "Incapacity  for  Work  " — Incapacity  due 
to    Muscles    becoming    Softened    by    Loafing.] — 

After  a  collier  had  been  paid  compensation  for 
three  years  his  employers  stopped  payment. 
The  arbitrator  found  that  the  collier  was  not 
fit  for  the  heavy  work  of  a  collier,  that  the 
incapacity  was  not  due  to  the  accident  but  to 
prolonged  idleness,  whereby  his  muscles  had 
become  soft  and  imfit  for  hard  work  : — Held, 
that  there  was  evidence  upon  which  the  arbitrator 
could  make  an  award  in  favour  of  the  employers. 
David  v.  Windsor  Steam  Coal  Co.,  Lim., 
(1911)  4  B.  177— C.A. 

713.  Incapacity — Due  to  Injury,  or  to  Un- 
reasonable Conduct  of  Workman — Question  of 
Fact.] — A  \\orkman  mIioso  hand  had  been  injured 
was  advised  by  his  doctor  that  he  would  never 
regain  the  use  of  it,  but  his  employers'  doctor 
advised  him  that  he  ought  to  exercise  it,  and 
that  he  would  soon  regain  the  use  of  it.  The 
workman  did  not  exercise  his  hand,  and  upon  an 
application  for  review  on  the  ground  that  the 
incapacity  was  due  to  his  inireasonable  conduct 
in  not  exercising  the  hand,  the  Judge  held  that 
the  \'i'orkman  had  not  behaved  unreasonably,  and 
dismissed  the  application  : — Held,  that  there  was 
evidence  to  support  the  finding  of  fact. 

Moss  &  Co.  v.  Akers,  (1911)  4  B.  294— C.A.  ; 

714.  Incapacity  for  Work — Malingering.] — A 
workman,  ^^ho  injured  his  WTist  on  December 


2,  1909,  ^\•as  paid  compensation  throughout  that 
month,  but  no  longer.     In  proceedings  for  com- 
,  pensation    taken   some    five    months   after   the 
accident  he  alleged  that  he  was  still  incapacitated 
'  as  the  result  of  the  accident  in  that  his  w  rist  w  as 
i  stiff.     He  had  been  placed  under  an  ansesthetic 
I  early  in    January    1910,    and    while    under  the 
I  ansesthetic    his  wrist  had  been  freely  movable. 
,  Medical  witnesses  called  on  behalf  of  the  respon- 
dent contended  that  there  had  never   been   a 
fra(.ture,  and  that  any  incapacity  from  sprain 
had  passed  off  early  in  January  : — Held,  that 
there  was  evidence  in  support  of  the  finding  of 
the  County  Court  Judge  that  the  workman  had 
been    malingering. 

Roberts  v.  Benham,  (1910)  .-?  B.  430— C.A. 


71").  Partial  Incapacity— Dismissal  for  Alleged 
Misconduct  —  Application  to  Review  and  to 
Reduce  Compensation  to  Id.  per  Week.] — 
A  workman,  who  had  become  partially  in- 
capacitated by  the  loss  of  the  use  of  an  eye,  was 
paid  compensation  under  a  registered  agreement. 
After  a  time  he  retmned  to  his  work  at  his  former 
rate  of  wages,  but  was  subsequently  dismissed 
for  alleged  misconduct.  Upon  an  application 
for  review  the  County  Court  Judge  reduced  the 
weekly  payments  to  If?,  on  the  ground  that  the 
workman  had  brought  about  his  dismissal  by 
his  misconduct : — Held,  that  a  workman  does 
not  necessarily  lose  his  right  to  compensation 
for  one  act  of  misconduct. 

W.  White  &  Sons  v.  Harris,  (1910)  4  B.  39— 
C.A. 


710.  No  Change  in  Workman's  Condition  since 
previous  Review — Res  Judicata.] — In  1907  the 
respondent,  who  was  a  butcher's  mate,  lost 
his  finger  in  the  course  of  his  employment 
on  board  one  of  the  appellants'  vessels,  and 
in  1908  he  was  awardecl  15s.  a  week  during 
incapacity.  In  May,  1909,  the  appellants 
applied  for  a  review  of  the  weekly  payment  on 
the  ground  that  the  respondent  was  no  longer 
incapacitated.  Evidence  was  given  that  the 
respondent  was  then  doing  his  old  work  for  the 
appellants,  but  he  gave  evidence  that  bj'  reason 
of  the  accident  he  could  not,  after  his  employment 
with  the  appellants  came  to  an  end,  procure 
other  employment  in  his  trade.  Upon  this 
application  the  County  Court  Judge,  in  Jmie, 
1909,  held  that  the  respondent's  chances  of 
employment  were  somewhat,  though  not  very 
materially,  reduced  by  the  loss  of  his  finger,  and 
he  reduced  the  weekly  payment  to  Is.  In 
October,  1909,  the  respondent  applied  to 
review  the  award.  At  this  time  his  physical 
condition  was  the  same  as  in  June,  but  he  was 
able  to  prove  his  inability  to  obtain  other 
employment  in  consequence  of  his  injury. 
The  County  Court  Judge  reviewed  the  award 
made  in  June  and  increased  the  weekly  payment 
from  Is.  to  15s.  : — Held,  that  the  doctrine  of 
res  judicata  did  not  apply,  and  that  it  was 
comp-tent  for  the  County  Court  Judge  to 
review  the  award  made  in  June. 

Per  Cozens-Hardy,  M.R.  :  Although  it  is 
competent  to  review  an  award  in  such  circum- 
stances, such  applications  should  be  jealously 
scrutinised,  and  great  care  must  be  taken  not 


122 


REVIEWING  AWARD  (?!.) 


to  allow  the  fluctuations  of  the  general  labour 
market  to  justify  a  review. 

Radcliffe  v.  Pacific  Steam  Navigation  Co., 

79  L.  J.  K.B.  429  ;    [1910]   1   K.B.   685  ; 

102  L.  T.  206;    26  T.  L.  R.  319;    54  Sol. 

Jo.  404  ;   3  B.  185— C.  A. 

1906  Art,  Sclml.  II.  9. 

717.  Accident — Return  to  Work  —  Written 
Agreement — Rights  under  Act  to  Revive  in  certain 
Events — Events  Happen — Rights  under  Agree- 
ment Lapse  Permanently.] — An  injured  workman, 
upon  return  to  \\ork,  entered  into  a  written 
agreement  to  do  light  \^ork  at  his  old  rate  of 
w  ages,  and  that  should  he  be  tmable  to  do  the 
^^•ork  or  become  totally  incapacitated  again, 
his  rights  under  the  Act  should  revive.  He 
became  totally  mcapacitated  and  \\as  paid  full 
compensation.  Later,  he  refused  light  employ- 
ment at  reduced  ^^■ages  with  half  the  difference 
between  his  former  wages  and  the  wages  offered 
for  the  light  \\ork,and  claimed  full  wages: — Held, 
that  the  agreement  terminated  on  the  return  of 
total  incapacity  and  payment  of  compensation 
imder  the  Act,  and  that  the  agreement  did  not 
revive  upon  the  partial  recovery  of  the  \\orkman. 

Branford  v.  North  Eastern  Ry.  Co.,  (1910) 
4  B.   84— C.  A. 

1906  Act.  S'-hrd.  I.  3. 

718.  "  Able  to  Earn  "—Fitness  for  Light  Work 
—Refusal  to  Accept  offer  of  Light  Work.|^ 
The  doctors  of  an  injuj-ed  workman  and  of  his 
employers  having  reported  that  the  workman 
was  lit  for  light  work,  the  employers  offered  him 
some  light  work  which  he  refused,  thinking  that 
it  entailed  some  heavy  work.  Upon  an  ap])li- 
cation  for  review  the  County  Court  Judge 
having  found  that  the  workman  was  fit  for  light 
work,  and  that  the  offer  made  showed  that  the 
man  woukl  not  have  to  do  any  heavy  work, — 
Held,  that  there  was  evidence  to  support  such 
findings. 

McNamara  &  Co.,  LiM.  V.  Burtt,  (1911)  4  B. 
151— C.A. 

719.  Workman  able  to  Work,  but  Liable  to 
Break   Down  —  Inability  to    Obtain  .Work.] —  A 

workman,  who  had  sustained  an  injury  to  his 
knee,  recovered  so  as  to  be  able  to  resume  work, 
but  there  was  always  the  possibility  of  a  break- 
down  at  any  time.  Neither  his  old  employers 
nor  anyone  else  would  engage  him,  owing  to 
his  having  had  an  accident,  ancl  to  the  chance  of 
a  further  breakdown  : — Held,  that  the  County 
Court  Judge  was  right  in  awarding  full  com- 
pensation. 

Thomas  v.  Fairbatrne,  Lawson  &  Co.,  Lim., 
(1911)  4  B.  195— C.A. 

See  idso 
Accident,  No.   24. 
Assessment  of  Compensation,   No.   251. 


(B)  Scottish  Cases. 

1897  Act,  Sched.  I.  12. 
1906  Act,  Sched.  I.   16. 

720.  Nominal    Award — Competency.] —  In     an 

fipplication  imder  the  Workmen's  Compensation 


Act,  1897,  Sched.  I.  12,  to  have  the  weekly 
payment  reviewed,  it  is  not  competent  for  the 
arbitrator  to  suspend  the  compensation  by 
awarding  a  nominal  sum  ;  but  he  must  consider 
the  facts  as  existing  at  the  date  of  the  application 
and  nuist  either  end,  diminish,  or  increase  the 
payment. 

Freeland  v.  Macfarlane,  Lang  d;  Co.  (No. 
294  supra)  and  Gourlay  BrotJiers  <&  Co.  v.  Ferrier 
(No.  493  supra)  reconsidered. 

Singer  Manufacturing  Co.  ?^  Ci^elland, 
(1905)  42  Sc.  L.  R.  757;  7  F.  975;  13 
S.  L.  T.  319— Ct.  of  Sess. 


1897  Act,  Sched.  I.  2,  12. 
1906  Act,  Sched.  I.  3,  16. 

721.  Partial  Incapacity  —  Inabihty  to  Find 
Suitable  Light  Work — No  Change  in  Physical 
Condition.] — A  workman  who  was  in  receipt  of 
(is.  per  week  from  his  employers  as  compensation 
under  the  Workmen's  Compensation  Act,  1897, 
in  respect  of  partial  incapacity  resulting  from 
an  accid;^'nt  arising  out  of  and  in  the  course  of 
his  employment  in  May,  1907,  presented  in  1909 
an  application  for  review  of  the  weekly  payments 
in  terms  of  sect.  12  of  Sched.  I.  to  the  Act. 
The  workman  did  not  aver  any  change  in  his 
physical  condition,  but  maintained  that  he 
must  be  held  in  law  to  be  totally  incapacitated  in 
respect  that  his  employers  were  unable  to  give 
him  suitable  light  work,  and  that  he  was  unable 
to  find  light  employment  elsewhere : — Held, 
that  the  workman  had  failed  to  state  any  grounds 
on  which  the  arbiter  would  be  entitled  to  review 
the  compensation,  and  apphcation  dismissed. 

BOAG    V.   LOCHWOOD  COLLIERIES,  LiM.,   (1909) 

47  Sc.  L.  R.  47  ;    [1910]  S.  C.  51  ;    [1909] 
2  S.  L.  T.  373  ;  3  B.  549— Ct.  of  Sess. 


1897  Act,  Sched.  I.  12. 
1906  Act,  Sched.  I.   16. 

722.    Nominal    Award — Competency.] — In    an 

application  by  an  employer  for  review  of  a  weekly 
payment  to  a  workman,  the  medical  referee, 
whose  report  the  parties  had  of  consent  agreed 
to  accept,  reported  that  the  workman  while  able 
for  his  ordinary  work  was  still  suffering  from 
ruptures  caused  by  the  accident  which  might 
prove  detrimental  to  him  in  the  future  : — Held, 
that  it  was  incompetent  to  make  a  nominal 
award  of  a  penny  a  week  so  as  to  keep  the 
question  of  compensation  open,  and  compensa- 
tion terminated. 

Singer  Manufacturing  Co.  v.  Clelland  (No.  720 
supra)  followed  and  approved. 

Owners  of  Vessel  "  Tynron  "  v.  Morgan  (No.  693 
supra)   disapproved. 

Opinions  (per  Lords  Low  and  Skerrington)  that 
the  proper  course  was  to  sist  procedure,  with 
leave  to  either  party  to  renew  the  application  in 
the  event  of  a  change  of  circumstances  occuiTing. 

Opinion  (per  the  Lord  President)  that  the 
medical  referee's  report,  while  conclusive  as  to 
the  workman's  physical  condition,  was  not  con- 
clusive as  to  his  w  age-earning  capacity,  and  that 
it  woixld  have  been  competent  for  the  workman 
to  have  tendered  evidence  that  the  wage-earning 
capacity  of  a  ruptured  man  was  less  than  his 
capacity  before  the  accident,  and  that  on  that 
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fividcncc    the     Sheriff    might   have   come   to   a 
conclusion. 

RosiE  V.  Mackay,  (1910)  47  Sc.  L.  R.  654  ; 
[1910]  S.  C.  714  ;   [1910]  1  S.  L.  T.  395— Ct. 

of  Sess. 

1906  Act,  Sched.  I.  10. 

723.  Finding  that  Workman  Fit  for  Light 
Work,  and  that  Employers  had  Offered  such  Light 
Work — No  Finding  as  to  Wages  that  could  be  so 
Earned  —  Diminution  of  Weekly  Payment.]  — 
On  an  application  for  the  review  of  a  weekly 
paj^ment  payable  to  an  injured  workman  in 
respect  of  total  incapacity,  the  arbitrator  found 
in  tact  (1)  that  the  workman  was  able  for  certain 
specified  light  work,  (2)  that  his  employers  had 
offered  him  such  light  work,  and  (3)  that  there 
was  no  evidence  to  show  how  much  the  work- 
man might  earn  by  such  light  work  : — Held, 
that  to  fovmd  an  award  diminishing  the  weekly 
payment,  a  finding  that  the  workman  was  able 
to  earn  a  specific  weekly  A\'age  at  work  which 
he  was  able  to  do,  was  not  necessary,  and  that 
such  an  a\\ard  might  proceed  on  (1)  the  findings 
as  to  the  workman's  capacity,  and  (2)  the  offer  j 
of  light  \\ork  by  the  employers. 

Cardiff  Corporation  v.  Hall  (No.  691  .<iupra) 
and  Proctor  &  Sons  v.  Rohinson  (No.  701 
supra)  considered. 

Caklin  v.  Alexander  Stephen  &  Sons,  Lim., 
(1911)  48  Sc.  L.  R.  862  ;  [1911]  S.  C.  901  ; 
[1911]  2  S.  L.  T.  19— Ct.  of  Sess. 

1906  Act,  sec.  1  (1),  Sched.  I.  10. 
724.  Onus  of  Proof  as  to  Coiitinuance  of 
Incapacity  from  Original  Cause  —  Incapacity 
Arising  from  Supervening  Cause.]  —  On  the 
ground  that  the  workman's  incapacity  had 
totally  ceased,  an  employer  applied  to  the 
Sheriff  as  arbiter  for  review  of  a  weekly  payment 
made  in  virtue  of  a  registered  agreement  under 
the  Workmen's  Compensation  Act,  190().  The 
Sheriff,  as  the  result  of  a  proof,  found  (1)  that 
the  workman  was  unable  to  work  in  consequence 
of  a  cardiac  affection  "  which  was  not  proved  " 
to  be  in  any  way  connected  with  the  injuries 
sustained  in  the  employment ;  (2)  that  "  it 
was  not  proved  "  that  the  workman  still  suffered 
from  the  foresaid  injuries  in  svich  a  way  as  to 
render  him  incapable  for  work  : — Held,  that 
the  arbiter  was  not  right  in  declaring  the 
compensation  ended,  as  his  findings  did  not 
import  that  the  employer  had  discharged  the 
onus  which  lay  on  him  of  pioving  that  the 
workman  had  recovered  from  the  original 
injuries,  and  that  the  cardiac  affection  was 
unconnected  therewith. 

QuiNN  V.  M'Callum,  (1908)  40  Sc.  L.  R.  141  ; 

[1909]  S.  C.  227;    16  S.  L.  T.  .501  ;    2  B. 

339— Ct.  of  Sess. 

725.  Onus  Proband! — Certificate  by  Medical 
Referee  of  Workman's  Fitness  for  Work — Super- 
vening Incapacity.] — A  miner  sustained  injuries 
by  an  accident  arising  out  of  and  in  the  course 
of  his  employment.  On  February  14,  1910,  the 
medical  referee,  to  \\'hom  the  matter  of  his  fitness 
for  employment  had  been  remitted,  reported 
that  he  was  fit  for  his  work.  Thereafter  his 
employers  made  application  to  have  the  com- 


pensation (^nded  as  on  February-  14,  1910,  or 
sonie  suV)se(iuent  date,  or  alternatively  dimin- 
ished. The  workman  maintained  that  since 
the  date  of  the  referee's  examination  he  had 
become,  and  would  be  for  the  future,  unfit  for  his 
work.  The  Sheriff  found,  after  proof,  that  the 
miner  was  totally  incapacitated,  but  it  was  not 
proved  that  this  condition  was  due  to  the  effects 
of  the  accident,  and  held  that  the  onus  of  proving 
that  the  su])ervening  incapacity  was  due  to  the 
accident  lay  upon  the  miner : — Held,  that  the 
onus  was  upon  the  miner. 

Quinn  v.  M'Callum  (No.  724  supra)  dis- 
tinguished. 

M'Chee  v.  Summerlee  Iron  Co.,  Li.vr.,  (1911) 
48  Sc.  L.  R.  807  ;  [1911]  S.  C.  870  ;  [1911] 
2  S.  L.  T.  16  ;   4  B.  424— Ct.  of  Sess. 

1906  Act,  Sched.  I.  2  [a),  3. 

72().  Average  V/eekly  Earning  Capacity  after 
Accident.] — Employers  applied  to  a  Sheriff  as 
arbiter  to  diminish  or  end  the  weekly  payment 
of  18.S.  3(Z.  agreed  to  be  paid  by  them  to  a  miner 
injured  in  their  employment  on  April  15,  1908, 
and  maintained  that  his  incapacity  bad  ceased 
or  at  least  was  lessened.  The  arbiter  found 
that  the  miner  had  not  recovered  from  the 
effects  of  the  accident,  and  was  unfit  to  resume 
work  as  a  miner ;  that  his  average  weekly 
earnings  prior  to  the  accident  were  £1  163.  6d., 
giving  an  annual  income  of  about  £94  ;  that  he 
had  from  Whit-Svmday  1908  to  Whit-Sunday 
1909  carried  on  a  public-house  ;  that  he  had 
invested  about  £100  of  capital  therein  ;  and 
that  the  nett  profits  for  the  year,  after  allowing 
for  interest  on  capital,  wages,  and  other  expenses, 
amounted  to  about  £98.  The  Sheriff  took  this 
sum  of  £98  as  the  measure  of  the  earning  capacity 
of  the  miner,  and  accordingly  found  that  the 
miner's  incapacity  for  work  had  terminated 
and  ended  the  weekly  payment : — Held,  that 
the  Sheriff's  method  of  arriving  at  the  wage- 
earning  capacity  was  fallacious,  and  remitted  to 
him  to  inqiure  what  work  the  man  actually 
did  in  the  public-house,  and  what  these  services 
would  have  been  considered  worth  if  he  had 
been  serving  some  one  else  instead  of  himself. 
Paterson  v.  A.  G.  Moore  &  Co.,' (1909) 
47  Sc.  L.  R.  30;  [1910]  S.  C.  29;  [1909] 
2  S.  L.  T.  291  ;  3  B.  541.— Ct.  of  Sess. 

1906  Act,  Sched.  I.  16. 
727.  No  Recorded  Agreement — Date  from 
which  Payment  may  be  Ended,  Diminished  or 
Increased.] — From  the  date  of  an  accident 
until  November  1,  employers  paid  a  workman 
compensation  under  the  Workmen's  Com- 
pensation Act,  1906,  in  respect  of  a  verbal 
agreement  of  which  no  memorandum  was 
recorded.  On  November  1  they  stopped  the 
payments  on  the  ground  that  the  workman  had 
recovered,  and  on  November  21  (the  workman 
maintaining  that  he  was  still  incapax)  they 
applied  to  the  Sheriff-Substitute  as  arbiter  to 
review  the  weekly  payment;?  by  terminating  them 
as  from  November  1.  On  January  29  following 
the  Sheriff-Substitute  issued  an  interlocutor 
in  wliich,  while  finding  that  the  workman  had 
completely  recovered  on  November  1,  he 
terminated  the  payments  as  from  the  date  of 
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his  interlocutor: — Held,  that  the  compensation    date  at  which  the  employers  aver  incapacity 
should  have  been  terminated  as  from  Novem-     ceased,    the    workman's   earning   capacity   was 


ber  1 

SoTJTHHOOK  Fire  Clay  Co.,  Lim.  v.  Latjgh- 
LAND,  (1908)  45  Sc.  L.  R  6G4 ;  [1908] 
S.  C.  831  ;  16  S.  L.  T.  46  ;  1  B.  405— Ct. 
of  Sess. 


728.  AppHcation  by  Employers  to  have  it 
Declared  that  Workman's  Right  to  Compensa- 
tion Ceased  on  a  Certain  Date — Competency  of 
Application  at  a  Date  when  no  Compensation 
is  bein?  Paid  and  no  Memorandum  has  been 
Recorded.] — A  workman  was  injured  on 
July  .31,  1908,  and  his  employers  paid  him 
compensation  until  April  1,  1909,  on  which 
date  payment  was  stopped.  On  May  17,  1909, 
the  employers  presented  an  application  to 
have  it  declared  that  the  workman's  right  to 
compensation  had  terminated  on  April  1,  1909, 
in  respect  that  he  had  then,  as  they  averred, 
recovered,  or  alternatively  to  have  such  an 
award  of  partial  compensation  granted  as  to 
the  Court  might  seem  just  : — Held,  that  the 
application  for  arbitration  was  compel  ent  at 
a  date  when  (1)  no  compensation  was  actually 
being  paid  to  the  woikman,  and  (2)  no  memoran- 
dum of  agreement  had  been  recorded. 

Southhook  Fire  Clay  Co.,  Lim.  v.  Laughland 
(No.  727  supra)  approved. 

Nelson  v.  Stjmmerlee  Iron  Co.,  Lim.,  (1910) 
47  Sc.  L.  R.  344 ;  [1910]  S.  C.  300 ;  [1910] 
1  S.  L.  T.  137— Ct.  of  Sess.  i 


729.  Date  from  which  Payment  may  be 
Reviewed.]  —  Wherj  an  application  to  review 
a  weekl}'  payment  under  the  Workmen's  Com- 
pensation Act,  1900,  is  brought  before  an 
arbitrator,  and  the  workman  has  recovered 
prior  to  the  date  of  the  apiilication,  the  arbitrator 
is  not  bound  to  treat  the  agreement  for,  or 
award  of,  the  weekly  payment  as  enforceable  up 
to  the  date  of  his  decision,  but  is  entitled  to 
vary  the  payment  as  from  the  date  of  the 
application,  though  not  from  any  earlier  date. 

Steel  V.  OaJchank  Oil  Co.,  Lim.,  December  16, 
1902 ;  and  Piimpherston  Oil  Co.,  Lim.  v. 
Caraney,  June  23,  1903,  overruled.  Morton  & 
Co.,  Lim.  v.  Woodward  (No.  076  supra) 
approved. 

Donaldson  Bros.  v.  Cowan,  (1909)  40  Sc.  L. 
R.  920  ;  [1909]  S.  C.  1292  ;  [1909]  2  S.  L.  T. 
101  ;  2  B.  390— Ct.  of  Sess. 


190G  Act,  sec.   1  (3),  ScJied.  I.    1,  .3,  16. 

730.  Right  of  Employers  to  have  Compensa- 
tion Declared  at  an  End  when  the  Injured  Work- 
man is  under  Twenty-one  and  Returns  to  Work 
at  same  Wages  as  before.] — Where  an  injured 
workman,  at  the  date  of  the  accident  under 
twenty-one  years  of  age,  returns  to  work 
with  his  employers,  the  fact  that  he  earns 
the  same  wages  as  before  the  accident  is  not 
necessarily  conclusive  that  the  employers  are 
entitled  to  have  the  compensation  declared 
at  an  end,  but  the  arbiter  should  determine — 
having  in  view  the  workman's  age  at  the  time 
of  the  accident,  and  having  in  view  the  time 
that  has  elapsed  since  then — whether,  on  the 


the  same  as  or  less  than  it  would  have  been 

had  he  not  been  injured. 

BovvHiLL  Coal  Co.  (Fife),  Lim.  v.  Malcolm, 

(1910)  47  Sc.  L.  R.  449  ;  [1910]  S.  C.  447  ; 

[1910]   1  S.  L.  T.  322  ;  3  B.    562— a.  of 

Sess. 

See   also 
Jurisdiction,  Nos.    463,   464,   468. 
Medical  Examination,  Nos.  487,  489,  490, 
491,  493,  494. 


(XIX.)  SERIOUS  AND  PERMANENT 
DISABLEMENT. 

(A)  English  Case. 

1906  Act,  sec.  1.  (2)  (r). 

731.  Loss  of  One  Joint  on  each  of  First  and 
Third  Fingers  of  Right  Hand — Injury  attributable 
to  "  Serious  and  Wilful  Misconduct."] — Where 
a  workman  ■was  injured  by  accident  arising  out 
of  and  in  the  course  of  his  employment,  but 
the  injury  was  attributable  to  his  "  serious  and 
wilful  misconduct  "  within  the  meaning  of  sect. 
1  (2)  (c)  of  the  Workmen's  Compensation  Act. 
1906 — he  having,  in  breach  of  his  employers' 
regulations,  started  to  clean  a  machine  whilst 
it  Mas  in  motion,  thereby  his  right  hand  was 
caught  in  a  cog-wheel  and  his  hrst  and  third 
fingers  were  cut  off  at  the  .top  joint — he  Mas 
nevertheless  held  to  be  entitled  to  compensation 
under  the  Act,  the  injury  to  him  being  of  such 
a  nature  that  it  resulted  in  "  serious  and  per- 
manent disablement  "  Mithin  the  meaning  of 
the  same  sub-section. 

HopwooD  V.  Olive  &  Partington,  Lim., 
(1910)  102  L.  T.  790;    3  B.  357— C.A. 


(XX.)  SERIOUS   AND  WILFUL 
MISCONDUCT. 


(A)   English  Cases. 

Note. — Those  cases  which  under  the  Act  of 
1897  were  decided  against  the  apphcant  will 
be  of  no  avail  under  the  Act  of  1900  if  death  or 
permanent  disablement  results  to  the  ijijured 
workman. 


1897  Act}  J   ,.,.   ,. 

1906  Act^'^-   ^   ^■'>  ^  '• 


732.  Disobedience  of  Order  Constituting  Rule 
of  Railway  Company.] — An  engine-driver,  in 
contravention  of  an  order  of  his  employers 
of  wliich  he  was  aware,  left  the  foot-plate  of 
his  engine  and  went  on  the  tender  while  the 
train  was  in  motion,  and  was  killed  by  collision 
with  a  bridge  under  which  the  train  passed  : — 
Held,  on  the  evidence,  that,  as  the  rule  was  an 
important  rule  for  the  safety  both  of  the  railway 
company's  servants  and  of  the  public,  there 
was  evidence  upon  which  the  County  Court 
Judge  could  find  that  in  breaking  it  the 
deceased  man  was  guilty  of  "  serious  and  wilful 
misconduct "    within    the    meaning   of   sect.    1, 
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sub-sect.  2  (c)  of  the  Workmen's  Compensation 
Act,  1897. 

EisT  V.  London  &  South-Western  Railway 

Co.,  7C>  L.  J.  K.B.  703  ;    f  1907]  A.C.  209  ; 

96  L.  T.  750  ;    23  T.  L.  R.  471  ;    51    Sol. 

Jo.  444  ;    9  M-S.  19  ;    44  Sc.  L.  11.  1006— 

H.L.  (E.). 

733.  Breach  of  Rule  causing  Danger.]  —  A 
workman  was  employed  in  a  factory  at  a 
circular  saw  which  was  driven  by  machinery. 
His  duty  was  to  hold  the  wood  and  guide  it 
when  it  was  being  sawn.  He  was  told  on 
several  occasions,  both  by  his  employer  and  by 
the  factory  inspector,  to  keep  the  guard  upon 
the  saw  when  it  was  in  use.  The  object  of  the 
guard  was  to  prevent  the  wood  which  was 
being  sawn,  if  it  was  jerked  up,  from  being 
caught  by  the  teeth  at  the  back  of  the  saw  and 
hurled  about  the  workshoj),  to  the  danger  of 
those  at  work  there.  The  workman  had 
worked  for  several  years  at  circular  saws 
before  the  guard  was  invented,  and  he  had  a 
great  aversion  to  using  the  guard.  Upon  the 
day  in  question  he  intentionally  did  not  place 
the  guard  upon  the  saw  when  usmg  it,  and 
the  piece  of  wood  which  was  being  sawn  jerked 
up  and  was  hurled  by  the  saw  against  him, 
and  he  was  killed.  The  County  Court  Judge 
found  that  the  injury  to  the  workman  was  not 
attributable  to  his  serious  and  wilful  misconduct 
witliin  sect.  1,  sub-sect.  2  (c)  of  the  Workmen's 
Compensation  Act,  1897,  and  made  an  award  of 
compensation  in  favour  of  his  widow  : — Held, 
that  the  injury  was  caused  by  the  serious  and 
wilful  misconduct  of  the  workman,  and  that 
his  widow  was  not  entitled  to  compensation 
under  the  Act. 

Brooker  v.  Warren,  (1906)  23  T.  L.  R. 
201  ;   51  Sol.  Jo.  171  ;   9  M-S.  26— C.A. 

734.  Breach  of  Rules  and  Regulations  of  a 
Mine.] — Any  conduct  which  is  a  breach  of  the 
rules  and  regulations  of  a  mine,  of  such  a 
character  as  would  render  the  person  who  was 
guilty  of  breaking  them  liable  to  punishment 
on  conviction,  is  not,  when  the  question  of 
personal  compensation  comes  before  the 
arbitrator,  to  be  held  as  prima  facie  evidence 
that  the  act  of  the  workman  which  caused  the 
injury  was  "  serious  and  \vilful  misconduct " 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897,  sect.  1,  sub-sect.  2  (c). 
The  reason  that  led  the  injured  man  to  break 
the  rules  must  be  carefully  considered.  The 
Court  of  Appeal  will  only  set  an  award  aside 
if  satisfied  that  there  was  no  evidence  of  any 
kind  on  which  the  award  of  the  judge  or 
arbitrator  could  by  any  possibiHty  be  reasonably 
supported. 

RuMBOLL  V.  Nunnery  Colliery  Co.,  Lim., 
(1899)  63  J.  P.  132  ;  80  L.  T.  42  ;  1  M-S.  28 
—C.A. 

735.  Workman  Interfering  with  Railway 
Points.] — The  applicant,  a  boy,  was  employed  to 
grease  the  wheels  of  railway  trucks.  Having 
greased  all  that  were  ready,  and  while  waiting 
for  more  to  come  up,  he  went  and  sat  on  a  point 
lever  in  front  of  a  tire  which  was  a  short  distance 
away.  Seeing  an  engine  coming  up,  and 
thinking   that   the   points   were   in   the   wrong 


position,  the  boy  pulled  the  le\'er,  but  the 
engine  forced  the  points  open,  with  the  result 
that  he  was  thrown  against  the  engine  by  the 
lever  and  injured  : — Held,  that  the  County 
Court  Judge  was  right  in  finding  that  the  boy 
had  not  been  guilty  of  serious  and  wilful  mis- 
conduct within  the  meaning  of  sect.  1,  sub-sect  . 
2  (c)  of  the  Workmen's  Compensation  Act,  1897. 
Harrison    v.    Whitaker    Brothers,    Lim., 

(1900)  64  J.  R  54;    16  T.  L.  R.   108;    2 

MS.  12— C.A. 

736.  Proceeding  along  Dangerous  Way  after 
Warning.] — A  collier  whose  lamj)  hari  gone 
out,  and  who  had  been  to  the  lamji  station  to 
obtain  a  light,  was  obliged,  in  order  to  get  back 
to  where  his  work  was,  to  pass  along  a  way  over 
which  trams  were  hauled  by  a  rope.  On 
reaching  the  way,  he  was  told  that  a  journey 
of  trams  was  approaching.  He  proceeded, 
and,  when  making  for  a  manhole,  was  injured 
in  consequence  of  the  rope  jumping  from  a 
sheave  and  striking  him  : — Ileld,  that  there 
was  no  evidence  of  serious  and  wilful  misconduct 
within  the  meaning  of  sect.  1,  sub-sect.  2  (c) 
of  the  Workmen's  Compensation  Act,  1897. 

Rees  v.  Powell  Duffryn  Steam  Coal 
Co.,  Lim.,  (1900)  64  J.  P.  164  ;  4  M-S.  17  n. 
—C.A. 

737.  Miner  Proceeding  along  Dangerous  Way 
after  Warning.] — A  miner  was  proceeding  along 
the  main  haulage  road  of  the  mine  when 
he  was  warned  by  a  fellow-workman  to  get  into 
a  manhole  as  a  journey  of  trams  was  approaching. 
He  disregarded  the  warning  and  went  on,  with 
the  result  that,  after  passing  six  manholes, 
he  was  overtaken  by  the  trams  and  killed. 
The  County  Court  Judge  found  that  the  accident 
was  attributable  to  the  serious  and  wilful 
misconduct  of  the  deceased  man  : — Held,  that 
there  was  evidence  to  support  the  finding  of 
serious  and  wilful  misconduct  witliin  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897. 

John  v.  Albion  Coal  Co.,  Lim.,  (1901)  65 
J.  P.  788  ;   18  T.  L.  R.  27  ;  4  M-S.  15— C.A. 

738.  Miner  Suspended  from  Work — Ordered  to 
Go    to     Pit-Bottom— Failure    to     Obey. J  —  The 

applicant  was  suspended  from  work,  and 
ordered  by  the  deputy-manager  to  go  to  the 
pit-bottom,  where  it  was  the  usual  practice 
for  disputes  to  be  settled  by  the  under-raanager. 
This  order  to  go  to  the  pit-bottom  was  given 
about  1.30  P.M.  The  applicant  disobeyed  the 
order  and  remained  in  a  "  pass  by "  in  the 
workings  till  3.40  p.m.,  when  a  part  of  the  roof 
fell  and  injured  him.  It  was  against  the  rules 
for  the  workmen  to  remain  in  the  workings  when 
not  at  work  ;  but  it  was  admitted  that  in  the 
ordinary  course  the  appHcant  could  not  have 
j  been  taken  up  the  shaft  till  4  p.m.  The  County 
I  Court  Judge  found  that  the  order  given  to  the 
apphcant  to  go  to  the  pit-bottom  had  not  been 
given  in  such  a  peremptory  manner  as  to  make 
disobedience  to  it  serious  and  wilful  misconduct, 
but  that  the  applicant  was  not  entitled  to 
compensation,  as  the  accident,  having  happened 
two  hours  after  he  had  been  suspended  from 
work  and  in  a  place  where  he  had  no  right  to  be, 
!  did  not  arise  out  of  and  in  the  course  of  his 
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employment : — Held,   that  there  was  evidence 

upon  which  the  County  Court  Judge  could  so  find. 

Smith  v.  South  Normanton  Colliery  Co., 

72  L.  J.  K.B.  76  ;    [1903]  1  K.B.  204  ;    67 

J.  P.  381  ;   51  W.  R.  209  ;   88  L.  T.  5;    19 

T.  L.  R.  128  ;   5  M-S.  14— C.A. 


730.  Leaving  Lower  Level  of  Mine  by  Im- 
proper Route.] — A  miner  in  the  employment 
of  a  lead-mining  company,  after  completing 
his  work  on  a  lower  level,  left  the  mine  by 
means  of  a  sump  shaft  provided  for  raising 
metals  instead  of  leaving  it  by  a  ladder  as  he 
should  have  done.  The  miners  knew  that 
the  sump  shaft  was  not  the  proper  way  to 
descend  to,  or  ascend  from,  the  lower  level,  but 
there  was  no  notice  posted  up  in  the  mine 
prohibiting  them  from  going  up  or  down  the 
shaft.  While  leaving  by  the  sump  shaft  the 
miner  was  accidentally  killed  : — Held,  that  there 
was  evidence  justifying  an  arbitrator  in  pro- 
ceedings under  the  Workmen's  Compensation 
Act.  1897,  in  finding  that  the  accident  was 
not  due  to  serious  and  wilful  misconduct. 

Douglas  v.  United  Mineral  Mining  Co., 
LiM.,  (1900)  2  M-S.  15— C.A. 

740.  Violation  of  Master's  Orders — Interfer- 
ing with  Machinery  in  Motion.] — A  workman, 
a  carpenter,  as  part  of  his  employment  had 
to  grind  his  tools  at  a  grindstone  which  was 
being  rotated  by  a  band  driven  by  steam 
power.  Whilst  be  was  so  employed  the  band 
slipped  off,  and  the  man  endeavoured  to 
adjust  it,  and  whilst  so  doing  he  was  injured. 
The  man  had  been  told  not  to  touch  the 
machinery.  The  County  Court  Judge  came 
to  the  conclusion  that  in  disregarding  the 
master's  orders  not  to  touch  the  machinery 
the  workman  was  not  guilty  of  serious  and 
wilful  misconduct.  On  appeal, — Held,  that 
in  the  circumstances  the  Court  could  not  inter- 
fere with  the  finding  of  the  County  Court 
Judge. 

Whitehead  v.  Reader,  70  L.  J.  K.B.  546  ; 
[1901]  2  K.B.  48  ;  65  J.  P.  403  ;  49  W.  R. 
562;  84  L.  T.  514;  17  T.  L.  R.  387; 
3  M-S.  40— C.A. 

741.  Contributory  Negligence — Where  a  Sudden 
Impulse  rather  than  Wilful  Disobedience  caused 
the  Accident.] — Tlie  applicant  for  compensa- 
tion under  the  Workmen's  Compensation  Act, 
1897,  was  a  lad  who  worked  at  a  machine 
used  to  cut  slits  in  the  heads  of  screws. 
He  had  been  frequently  warned  not  to  put  his 
hand  near  the  wheel  wliile  it  was  in  motion. 
There  was  no  guard  on  the  wheel.  A  screw 
having  fallen  out  on  to  the  table  before  it  was 
cut,  he  leaned  over  the  machine  to  pick  it  up 
and  replace  it,  and  two  of  his  fingers  were  cut 
off.  The  County  Court  Judge  found  that 
though  the  lad  was  negligent,  he  was  not 
"  guilty  of  serious  and  wilful  misconduct  "  : — 
Held,  that  the  element  of  wilfulness  did  not 
enter  at  all  into  what  the  lad  did,  as  he  seemed 
to  have  acted  on  a  sudden  impulse,  and  there- 
fore the  award  could  be  supported. 

Reeks   v.  Kynoch,   Lim.,  (1901)  50  W.   R. 
113  ;   18  T.  L.  R.  34  ;  4  M-S.  14— C.A. 


742.  Onus  of  Proof  of  Serious  and  Wilful 
Misconduct — Disobedience  of  Order.] — The  mere 
breach  of  a  rule  or  order  from  which  no 
serious  consequences  could  reasonably  have 
been  anticipated  is  not  such  "  serious  and 
wilful  misconduct "  under  the  Workmen's 
Compensation  Act,  1897,  as  disentitles  to 
compensation  for  death  or  injury  occasioned 
thereby.  The  onus  of  proving  such  misconduct 
lies  upon  the  person  asserting  it. 

Johnson  v.  Marshall,  Sons  &  Co.,  Lim., 
75  L.  J.  K.B.  868  ;  [1906]  A.C.  409  ;  94 
L.  T.  828  ;  22  T.  L.  R.  565  ;  8  M-S.  10 ; 
43  Sc.  L.  R.  888— H.L.  (E.). 

1906  Ad,  SU-.  1.  (2)  {(■). 

743.  CoUier  Cutting  Coal  where  Prohibited — 
Serious  and  Wilful  Misconduct.] — A  colHer  was 
instructed  to  cut  a  road  in  a  mine,  and  was 
credited  A\ith  the  coal  that  he  cut  down  to 
make  the  road.  In  order  to  increase  his  output 
he  -went  to  another  part  of  the  mine  and  cut  coal 
from  the  finished  sides  of  a  road,  the  cutting  of 
such  coal  being  forbidden  by  a  special  rule.  As 
the  result  of  cutting  such  coal  some  props  were 
undermined,  and  coal  fell,  killing  the  collier  : — 
Held,  that  the  accident  did  not  arise  out  of  or 
in  the  course  of  the  collier's  employment,  and 
that  therefore  the  fact  that  he  had  been  guilty 
of  serious  and  wilful  misconduct  did  not  affect 
the  case. 

Weighh-l  v.  South  Hetton  Coal  Co..  Lim., 
(1911)  [1911]  2  K.B.  757  ;  4  B.  141— C.A. 


(B)  Scottish  Cases. 

Note. — Those  cases  which  under  the  Act  of 
1897  were  decided  against  the  appHcant  will 
be  of  no  avail  imder  the  Act  of  1906  if  death 
or  permanent  disablement  results  to  the  injured 
workman. 

1897  Act,  sec.   1   (2)  (c),  Sched.  II.   14  (c). 
1906  Act,  sec.   1   (2)  (c),  Sched.  II.   17  (b), 

744.  "  Serious  and  Wilful  Misconduct " — 
Fact  or  Law.] — A  workman  in  a  mine  committed 
a  breach  of  a  special  rule  of  the  mine  by  wearing 
a  lighted  naked  lamp  in  his  cap  while  carrying 
cartridges  which  were  not  enclosed  in  a  case  or 
canister.  A  spark  from  the  lamp  ignited  the 
cartridges,  which  exploded,  causing  injuries 
which  resulted  in  his  death  : — -Held,  that  the 
question  whether  the  workman's  breach  of  the 
special  rule  was  "serious  and  wilful  misconduct" 
was  a  question  of  law,  which  the  Court  had 
jurisdiction  to  decide  on  a  case  stated  for 
appeal  under  sect.  14  (c)  of  Schedule  II.  to  the 
Workmen's  Compensation  Act,  1897. 

Daily  v.  John  Watson,  Lim.,  (1900)  37  Sc. 
L.  R.  782  ;  2  F.  1044  ;  8  S.  L.  T.  73— 
Ct.  of  Sess. 

745.  Question  of  Law  or  Fact — Serious  and 
Wilful  Misconduct.] — Two  workmen  were  em- 
ployed as  night  watchmen  on  a  railway  at  a 
point  where  a  landslip  had  occurred.  It  was 
the  duty  of  one  of  them  to  remain  at  the  site 
of  the  landslip,  and  of  the  other  to  stand 
500  yards  down  the  line,  so  as  to  give  warning 
to    approaching    trains    should     the    landslip 
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increase.  A  fire  was  lighted  oa  the  .six-foot 
way  opposite  the  landsUp.  It  was  left  to  the 
workmen  themselves  to  arrange  which  post 
esich  should  occupy.  About  5  a.m.  A.  was 
stationed  at  the  out-post  and  B.  at  the  fire. 
A.  left  his  station  between  5  and  6  a.m.,  and 
both  sat  down  at  the  fire,  and  B.  fell  asleep. 
On  his  awakening  he  discovered  that  A.  had 
been  struck  by  a  train  and  killed.  In  a  claim 
by  A.'s  rciiresentatives  the  Sheriff  awarded 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  and  found  that  it  was  not 
proved  "  that  he  was  asleep,  or  that  there  was 
serious  or  wilful  misconduct  on  his  part,  or 
that,  if  so,  the  said  injuries  were  attributable 
to  such  misconduct."  The  defenders  asked  a 
case  to  be  stated  for  appeal,  with  the  question 
of  law,  whether  the  injury  was  attributable  to 
serious  and  wilful  misconduct  on  the  part  of  the 
deceased  within  the  meaning  of  sect.  1  (2)  (c) 
of  the  Act.  They  maintained  that  his  desertion 
of  his  post  constituted  such  serious  and  wilful 
misconduct.  The  Sheriff  refused  to  state  a  case, 
on  the  ground  that,  assuming  the  conduct 
of  the  deceased  amounted  to  serious  and  wilful 
misconduct,  the  accident  was  not  attributable  to 
it.  Note  to  have  the  Sheriff  required  to  state 
a  case  refused. 

Glasgow  &  South-Western  Railway  Co. 

V.   Laidlaw,    (1900)    .37    Sc.    L.   R.    503; 

2  F.  708  ;   7  S.  L.  T.  420— Ct.  of  Sess. 

1897  Ad)  1    ,.,,   ,  , 

1906  Act\'''-   1  (-')  (^)- 

746.  Stated  Case — Competency — Question  of 
Fact  or  Law.] — A  case  for  appeal  under  the 
Workmen's  Compensation  Act,  1897,  set  forth  : 
In  the  mine  in  which  the  accident  in  question 
took  place,  special  rules,  Nos.  81  and  100  of  the 
Coal  Mines  Regulation  Act,  1887,  were  in  foi'ce, 
providing  that  workmen  should  stand  clear  of 
hutches  in  motion,  and  prohibiting  all  workers 
from  entering  or  remaining  in  any  place  through- 
out the  whole  mine  where  not  absolutely 
required  by  duty  to  be  at  the  time,  and  from 
proceeding  through  any  fence  or  passing  any 
notice  erected  to  indicate  that  danger  existed. 
The  appellant,  a  workman  in  the  mine,  had  no 
personal  knowledge  of  these  rules,  but  could 
have  read  them  at  the  pit-head,  where  they 
were  exhibited.  The  appellant  worked  at  a 
bench  to  which  the  only  approach  was  by  a 
wheel  brae  carrying  two  sets  of  rails  on  which 
hutches  ran.  Opposite  the  opening  to  this 
wheel  brae  was  a  disused  road  which  was  fenced 
off,  but  in  the  fence  a  breach  had  been  made, 
and,  unknown  to  the  pit  officials,  several  of  the 
workmen  were  in  the  habit  of  going  through 
this  breach  and  using  the  disused  road  as  a 
convenient  place  to  relieve  nature.  The 
appellant,  who  had  gone  through  the  breach  to 
the  disused  road  for  this  purpose,  while  at- 
tempting to  return  to  his  bench  across  the  rails 
was  caught  by  a  hutch  and  injured.  The 
Sheriff- Substitute  held  that  the  appellant's 
injury  was  attributable  to  his  serious  and  wilful 
misconduct : — Held,  that  the  question  whether 
the  injury  was  due  to  serious  and  wilful  mis- 
conduct or  not  was  one  of  fact,  and  that  as 
there  was  ample  evidence  to  support  the 
Sheriff's  finding  and  nothing  to  show  that  he 
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had    proceeded    upon    any    error    in    law,    his 
decision  was  not  subject  to  review. 

CoNDRON  V.  Gavin  Paul  &  Sons,  Li.m..  (1903) 

41  Sc.  L.  R.  33  ;   6  F.  29  ;    11  S.  L.  T.   383 

— Ct.  of  Sess. 


747.  "Serious  and  Wilful  Misconduct"— 
Question  of  Fact  or  Law  —  Competency  of 
Appeal.] — A  farm  servant  was  driving  a  lorry 
into  town.  Shortly  after  his  setting  out  the 
servant  was  discovered  l}ing  injured  on  the  road, 
the  lorry  being  upset.  There  was  no  direct 
evidence  as  to  the  cause  of  the  accident  other 
than  the  servant's  evidence,  but  the  reins 
were  found  tied  to  a  drag  wheel  on  the  front 
of  the  lorry.  The  Sheriff-Substitute  found  that 
the  cause  of  the  accident  was  the  servant's 
tying  the  reins  to  the  wheel  and  the  horse's 
head  having  been  pulled  round  so  as  to  make 
it  run  back  and  upset  the  lorry,  and  he  was  of 
opinion  that  the  servant's  conduct  amounted  to 
serious  and  wilful  misconduct  in  the  sense  of 
the  Act,  and  held  that  he  was  therefore  not 
entitled  to  compensation : — Held,  that  the 
Sheriff-Substitute's  decision  was  not  subject 
to  review,  in  respect  that  his  finding  that  the 
applicant  had  been  guilty  of  serious  and  wilful 
misconduct  was  a  finding  as  to  fact,  and  was 
not  insupportable  in  view  of  the  facts  proved. 

Vaughan  v.  Nicoll,  (1906)  43  Sc.  L.  R.  351  ; 
8  F.  464 ;    13  S.  L.  T.  804— Ct.  of  Sess. 

748.  Question  of  Fact  or  Law — Breach  of  a 
Statutory  Regulation — Driving  Cart  without 
having  Hold  of  Reins.] — A  farm  servant  in 
charge  of  a  horse  and  cart  was  fatally  injured 
through  the  horse  suddenly  bolting  and  the 
cart  being  upset.  At  the  time  of  the  accident 
the  deceased,  who  was  driving  the  cart  along 
a  public  road,  was  not  holding  the  reins,  having 
tied  them,  within  reach,  to  the  upper  left 
ring  of  the  breeching.  The  Sheriff-Substitute 
"  found  in  fact  "  that  the  deceased  had  not  been 
guilty  of  serious  and  wilful  misconduct,  and 
awarded  compensation  : — Held,  (1)  that  the 
question  was  one  of  fact  and  not  subject  to 
review,  and  (2)  assuming  review  to  be  competent, 
that  the  deceased  had  not  been  guilty  of  serious 
and  wilful  misconduct  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897. 

Mitchell  &  Others  v.  WraTTON,  (1907) 
44  Sc.  L.  R.  955  ;  [1907]  S.  C.  1267  ;  15 
S.  L.  T.  318— Ct.  of  Sess. 

749.  Injury  Attributable  to  Serious  and  Wilful 
Misconduct  —  Meaning  of  "Attributable."]  — 
A  stated  case  in  an  appeal  under  the  \\'ork- 
men's  Compensation  Act,  1897,  set  forth  that 
four  miners,  in  direct  contravention  of  the 
regulations  of  the  mine,  were  riding  upon  the 
top  of  loaded  hutches  in  a  tunnel  of  the  mine  ; 
that  in  so  doing  they  were  guilty  of  serious  and 
wilful  misconduct  ;  and  that  one  of  them  was 
killed  by  a  stone  which  fell  from  the  roof  of  the 
tunnel  on  the  hutch  upon  which  he  was  riding. 
There  was  no  evidence  that  the  fact  of  the  men 
being  upon  the  hutches  caused  the  fall  of  the 
stone  : — Held,  that  the  injury  to  the  workman 
was  not  "  attributable  "  to  his  misconduct, 
in  respect  that  there   was  no  causal   relation 
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between  his  misconduct  and  the  injury  which 
he  suffered. 
Sneddon  v.  Glasgow  Coal  Co.,  Lim.,  (1905) 

42  Sc.  L.  R.  365  ;    7  F.  485 ;   12  S.  L.  T. 

717— Ct.  of  Sess. 

750.  Non-observance  of  Special  Regulation  in 
Mine.]  —  A  special  rule  for  the  safety  of 
workmen  in  a  mine  provided  as  follows : 
"  Whilst  charging  shot-holes  or  handling  any 
explosive  not  contained  in  a  securely  closed 
case  or  canister,  a  workman  should  not  smoke 
or  permit  a  naked  hght  to  remain  on  his  cap, 
or  in  such  a  position  that  it  could  ignite  the 
explosive." 

A  workman  in  the  mine  committed  a  breach 
of  this  rule  by  wearing  a  lighted  naked  lamp 
on  his  cap  while  carrying  cartridges  which  were 
not  enclosed  in  a  case  or  canister.  A  spark  from 
the  lamp  ignited  the  cartridges,  which  exploded, 
causing  injuries  which  resulted  in  his  death  : — 
Held,  that  the  accident  was  attributable  to  the 
workman's  "  serious  and  wilful  misconduct "' 
within  the  meaning  of  sect.  1  (2)  (c)  of  th'i 
Workmen's  Compensation  Act,  1897,  and  that 
consequently  his  representatives  were  not 
entitled  to  recover  compensation. 

Daily  v.  John  Watson,  Lim.,  (1900)  37  Sc. 

L.  R.  782  ;    2  F.   1044  ;    8  S.  L.  T.  73— 

Ct.  of  Sess. 

751.  Breach  of  Special  Rule  in  Mine — Failure 
to  Set  Sprags.] — A  special  rule  framed  in  pur- 
suance of  the  Coal  Mines  Regulation  Act,  1887, 
provided:  "  Where  holing  is  being  done  sprags 
or  holing  props  shall  be  set  as  soon  as  there  is 
room,  and  the  distance  between  such  sprags 
or  holing  props  shall  not  exceed  six  feet,  or 
such  less  distance  as  shall  be  ordered  by  the 
owner,  agent  or  manager." 

A  workman  was  killed  by  a  fall  of  head  coal 
while  engaged  with  four  other  men  in  holing 
coal  in  a  pit ;  three  of  the  other  men  had  holed 
a  considerable  portion  before  they  were  joined 
by  the  workman  who  was  killed  and  the  fifth 
man.  The  two  latter  men  had  holed  about 
three  feet  when  the  accident  happened.  The 
total  space  holed  by  the  five  men  was  over  20 
feet.  No  sprags  had  been  set  by  any  of  the  men 
although  there  was  ample  room  for  the  setting 
of  sprags  : — Held  (diss.  Lord  Young),  that  the 
workman  who  was  killed  was  in  breach  of  the 
special  rule,  and  that  his  injury  was  therefore 
attributable  to  his  own  serious  and  wilful 
misconduct  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897. 

O'Hara  v.  Cadzow  Coal  Co.,  Lim.,  (1903) 
40  Sc.  L.  R.  355 ;  5  F.  439  ;  10  S.  L.  T. 
617— Ct.  of  Sess. 

752.  Miner  Engaged  in  Holing  out  Coal — 
Failure  of  Miner  to  Put  up  Props — Fall  of 
Head  Coal — Breach  of  Special  Rule.] — The 
applicant  for  compensation  under  the  Work- 
men's Compensation  Act,  1897,  was  a  miner 
working  in  the  appellants'  pit,  in  which  the 
Special  Rule  No.  9  of  the  Additional  Special 
Rules  of  the  Coal  Mines  Regulation  Act,  1887, 
was  in  operation.  In  contravention  of  that  rule 
he  had  holed  a  space  of  about  10  feet,  with 
a  depth  from  2i  to  3  feet  at  the  centre,  but  there 
was  only  4j  feet  holed  to  such  a  depth  as  would 


admit  of  a  prop  being  put  up.  No  props  had 
been  put  up.  There  was  a  fall  of  head  coal 
causing  injury  to  the  applicant : — Held,  that 
he  had  been  guilty  of  serious  and  wilful  mis- 
conduct. 
Merry  &  Cunninghame,  Lim.  v.  Francis, 
(1903)  10  S.  L.  T.  620— Ct.  of  Sess. 

753.  Breach  of  Coal  Mine    Regulation.] — One 

of  the  rules  imder  the  Coal  Mines  Regulation 
Act,  1887,  provides :  "  No  explosive  shall  be 
forcibly  pressed  into  a  hole  of  insufficient  size, 
and  when  a  hole  has  been  charged  the  explosive 
shall  not  be  unrammed."  While  making 
manholes  in  a  mine  by  means  of  blasting,  a 
brushing  squad  was  preparing  the  necessary 
shots  by  boring  holes  and  charging  them  with 
explosives.  A  detonator  was  at  the  bottom  of 
the  charge,  and  two  wires  passed  through  the 
charge  and  were  connected  with  the  detonator 
for  the  purpose  of  exploding  the  charge  by 
electricity  from  a  pocket  electric  battery  carried 
by  the  fireman.  After  a  hole  had  been  bored 
and  a  charge  made  ready  to  be  fired,  the  fireman 
appeared  and  asked  whether  the  shot  was  ready. 
A.,  the  brusher  in  charge  of  the  squad,  stated, 
contrary  to  the  fact  and  apparently  for  fun, 
that  it  was  not  ready,  and  the  fireman  went 
away.  As  the  fireman  did  not  return,  and 
when  sent  for  could  not  be  found.  A.,  who  did 
not  know  the  mechanism  of  the  detonator, 
went  to  the  hole  which  was  charged  and  at- 
tempted to  pull  out  the  wires.  This  occasioned 
sufficient  friction  in  the  detonator  to  explode 
the  charge,  and  A.  was  killed: — Held,  (1)  that 
the  facts  as  stated  did  not  show  that  A.  pulled 
the  wires  in  an  attempt  to  remove  the  charge, 
and  that  therefore  his  action  did  not  amount  to 
a  breach  of  the  regulation  ;  (2)  that  he  was  not 
guilty  of  "  serious  and  wilful  misconduct " 
in  the  sense  of  the  Woi'kmen's  Compensation 
Act,  1897  ;  and  (3)  that  the  accident  "  arose 
out  of  and  in  the  course  of  "  his  employment 
within  the  meaning  of  the  Act. 
Lynch?;.  William  Baird  &  Co.,  Lim.,  (1904) 

41  Sc.  L.R.  214;    6  F.  271  ;    11  S.  L.    T. 

597— Ct.  of  Sess. 


754.  Contravention  of  Special  Rule  of  Mine — 
Accident  due  to  Absent-Mindedness.] — A  miner, 
engaged  in  driving  a  loaded  hutch  in  a  seam  of  a 
colliery,  opened  the  gate  which  led  to  the 
shaft  without  signalling  for  the  cage  to  be 
brought  to  the  gate.  He  then  pushed  the 
hutch  forward,  with  the  result  that  it  fell  down 
the  shaft,  dragging  him  after  it,  whereby  he 
sustained  fatal  injuries.  In  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897, 
the  Sheriff  found  that  the  workman  had  acted 
as  he  did  "  presumably  from  absent-minded- 
ness," and  that  in  opening  the  gate  without 
signalling  for  the  cage  he  had  contravened 
Rule  3  of  the  Additional  Special  Rules  adopted 
in  the  mine  under  the  provisions  of  the  Coal 
Mines  Regulation  Act,  1887  -.—Held,  that  the 
miner's  conduct  amounted  to  serious  and 
wilful  misconduct  within  the  meaning  of  the 
Act. 
United  Collieries,  Lim.  v.  M'Ghie,  (1904) 

41  Sc.  L.  R.  705  ;    6  F.  808 ;    12  S.  L.  T. 

050— Ct.  of  Sess. 
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Tr).").  Shot-train  Lighted  by  Miner — Miss-fire 
^Shot  Explodes  while  Miner  Examining  Same — 
Non-observance   of    Special    Rule    of    Mine.]  — 

The  pursuer,  a  miner,  having  lighted  the  train 
in  order  to  fire  a  shot,  and  the  shot  not  having 
exploded,  after  an  interval  of  six  minutes 
returned  to  examine  the  shot-hole,  and  while 
so  engaged  the  shot  went  off,  whereby  he 
suffered  serious  injury.  One  of  the  special 
rules  of  the  mine  proliibited  any  person  entering 
the  place  where  a  shot  was  Ughted  until  after 
the  lapse  of  thirty  minutes,  if  the  shot  failed  to 
explode.  It  was  not  proved  that  the  j^ursuer 
was  aware  of  this  special  rule,  and  it  appeared 
from  the  evidence  that  the  rule  was  not  generally 
observed  in  the  pit : — Held,  that  the  pursuer  was 
entitled  to  compensation,  as  (1)  the  accident 
had  arisen  out  of  and  in  the  course  of  his 
employment,  and  (2)  his  ignorance  of  the  rule 
did  not  amount  to  "  serious  and  wilful  mis- 
conduct." 

M'NicoLv.  Speirs,  Gibb  &  Co..  (1899)  36  Sc. 
L.  R.  428  ;  1  F.  G04  ;  6  S.  L.  T.  353— Ct. 
of  Sess. 

756.  Act  done  in  Breach  of  a  duly  Published 
Statutory  Rule.] — A  miner  having  drilled  a 
shot-hole  went  to  his  powder-box  for  a  cartridge, 
and  having  got  the  cartridge,  which  was  not 
in  a  closed  case  or  canister,  was  returning  to  his 
working-place  with  the  cartridge  in  his  hand 
and  his  lamp  on  his  cap. 

A  special  rule  framed  under  the  Coal  IVIines 
Regulation  Act,  1887,  provided:  "While 
charging  shot-holes  or  handling  any  explosive 
not  contained  in  a  securely  closed  case  or 
canister  a  workman  shall  not  smoke  or  permit 
a  naked  light  to  remain  on  his  cap  or  in  such  a 
position  that  it  could  ignite  the  explosive." 

In  getting  back  he  had  to  crawl  through  a 
narrow  road  only  two  feet  in  height,  and  while 
he  was  doing  so  the  naked  light  on  his  cap 
came  in  contact  with  the  powder  in  the  cartridge, 
an  explosion  ensued,  and  he  was  injured.  The 
special  rules  were  exhibited  in  accordance  with 
statutory  requirements.  The  workman,  how- 
ever, did  not  de  facto  know  the  rule,  having 
neither  read  it  nor  seen  it,  and  in  acting  as  he 
did  he  was  following  his  own  practice  and  that 
of  other  miners  in  the  mine  : — Held,  that  the 
accident  having  been  caused  through  the 
workman's  breach  of  a  duly  published  statutory 
rule,  his  injury  was  attributable  to  his  serious 
and  wilful  misconduct  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897. 

M'NicolY.  Speirs,  Gibb  d:  Co.  (No.  755  supra) 
commented  on. 

DoBSON  V.  United  Collieries,  Lim.,  (1905) 
43  Sc.  L.  R.  260  ;  8  F.  241  ;  13  S.  L.  T. 
644— Ct.  of  Sess. 

757.  Breach  of  Statutory  Rule  Prior  to  Acci- 
dent.]— Under  a  statutory  rule  a  miner  was 
required  when  "  hohng,"  i.e.  removing  a  lower 
strata  preparatory  to  removing  the  upper 
one,  was  being  done,  to  set  props  as  soon  as 
there  was  room.  A  miner  omitted  to  do  this. 
After  the  "  holing  "  was  completed  he  and  his 
mate  proceeded  to  bore  a  blasting  hole  to  bring 
away  the  upper  strata,  and  while  his  mate  was 
stemming  the  hole,  the  miner  went  under  the 
upper  strata  for  the  purpose  of  measuring  the 


length  of  prop  required  to  support  the  roof  in  a 
place  where  both  strata  had  been  removed. 
The  upper  strata  came  away,  fell  upon  him, 
and  killed  him  : — Held,  that  the  miner's  death 
was  not  attributable  to  his  serious  and  wilful 
misconduct. 

DobsoH  v.  United  Collieries,  Lim.  (No.  756 
supra),  and  Johnson  v.  Marshall,  Sons  &  Co.,  Lim. 
(No.  742  sttpra),  commented  on  and  distinguished. 

Praties  v.  Broxburn  Oil  Co.,  Lim.  (1907) 
44  Se.  L.  R.  408  ;  [1907]  S.  C.  581  ;  14 
S.  L.  T.  866— Ct.  of  Sess. 

758.  Naked  Lights  in  a  Mine — Accident  "  Attri- 
butable."]— A  iireman,  finding  gas  in  a  fireclay 
pit,  put  up  a  notice,  "  Gas  found  in  mine," 
on  certain  bratticing  as  he  returned.  He  also 
nailed  up  two  boards  to  prevent  further  passage 
into  the  mine,  and  warned  an  overman  (his 
superior)  of  his  discovery.  The  bratticing, 
which  was  for  regulating  the  outlet  and  inlet 
of  air,  required  to  be  repaired,  and  to  do  this 
it  was  necessary  to  take  down  and  pass  the 
boards.  The  overman,  with  three  assistants^ 
proceeded  with  naked  lights  to  take  down 
the  boards  preparatory  to  repairing  the  brat- 
ticing, and  went  as  far  as  a  pump  about  19  feet 
beyond  the  notice.  One  of  the  assistants 
then,  without  the  orders  or  knowledge  of  the 
overman,  advanced  with  his  naked  light  about 
100  feet  farther  into  the  mine,  when  his  lamp 
lighted  the  gas  and  caused  an  explosion  which 
killed  the  overman.  It  was  proved  that  while 
the  bratticing  remained  unrepaired,  as  it  was, 
there  was  no  danger  of  the  gas  penetrating  to 
the  pump  : — Held,  that  the  death  of  the  overman 
was  not  attributable  to  his  serious  and  wilful 
misconduct. 

Praties  v.  Broxburn  Oil  Co.,  Lim.   (No.   757 

supra),  commented  on,  approved,  and  follo^^•ed. 

Wallace  v.  Glenboig  Union  Fireclay  Co., 

Lim.,  (1907)  44  Sc.  L.  R.  726  ;   [1907]  S.  C. 

967  ;    15  S.  L.  T.  82— Ct.  of  Sess. 

759.  Breach  of  Factory  Rule.] — A  worker  in 
a  spinning  mill  was  injured  in  attempting  to 
clean  a  teaser  card  machine  at  which  she  was 
working  while  the  machine  was  in  motion.  It 
was  the  strict  rule  and  practice  of  the  mill, 
known  to  the  worker,  that  no  cleaning  should 
be  done  unless  the  machinery  was  stopped  : — 
Held,  that  the  accident  was  attributable  to  the 
serious  and  wilful  misconduct  of  the  \\orker 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897. 

Guthrie  v.  Boase  Spinning  Co.,  Lim.,  (1901) 
38  Sc.  L.  R.  483  ;   3  F.  769— Ct.  of  Sess. 

760.  Girl  in  Disobedience  of  Orders  Stepping 
Across  opening  in  Threshing  Mill.] — ^A  farm 
servant  was  employed  on  the  platform  of  a 
steam  threshing  machine,  her  duty  being  to 
pass  the  sheaves  to  the  millman.  She  was 
specially  directed  to  remain  at  her  place,  and 
was  warned  of  the  danger  of  moving  about. 
Notwithstanding,  in  the  absence  of  the  millman, 
she  attempted  to  step  across  the  opening  into  the 
mill  through  which  the  macliinery  was  fed 
with  sheaves,  as  she  wished  to  speak  to  a  girl 
on  the  other  side.  In  crossing  the  opening  her 
foot  slipped  in  and  her  leg  was  cut  off : — 
Held,  that  the  injury  was  attributable  to  serious 


SERIOUS  AND  WILFUL  MISCONDUCT  (S.) 


130 

and  wilful  misconduct  on  the  part  of  the 
injured  person  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897. 

Callaghan  t;.  Maxwell,  (1900)  37  Sc.  L.  R. 
313  ;   2  F.  420  ;  7  S.  L.  T.  339— Ct.  of  Sess. 

761.  Workman  Using  Hoist  to  Procure  Tools 
Contrary  to  Notice.] — A  workman  in  an  iron 
foundry  was  ordered  to  fill  scrap  iron  into 
barrows.  In  order  to  procure  hand-leathers 
to  equip  himself  for  this  purpose  he  ascended 
to  the  furnace  platform  in  a  hoist,  and  was 
killed.  There  was  a  ladder  which  led  to  the 
furnace  platform,  and  the  workmen  were 
forbidden  to  use  the  hoist  by  a  notice  posted 
near  it.  Shortly  before  the  accident  certain 
alterations  on  the  hoist  had  rendered  it  more 
dangerous.  At  the  time  of  the  accident  the 
deceased  had  been  for  a  fortnight  employed  in 
the  foundry,  but  he  had  previously  worked 
there  before  the  alterations  were  made  upon 
the  hoist.  The  Sheriff  did  not  find  that  the 
workman  knew  of  the  notice.  It  was  not 
proved  that  his  attention  had  been  specially 
directed  to  the  alterations  in  the  hoist.  All  the 
workmen,  in  spite  of  the  notice,  made  use  of 
the  hoist : — Held,  that  the  Sheriff-Substitute 
was  right  in  holding  that  the  fatal  injury  was 
not  attributable  to  the  "  serious  and  wilful 
misconduct "  of  the  deceased  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897. 

Ftjllerton,  Hodgart  &  Barclay  v.  Logue, 
(1901)  38  Sc.  L.  R.  738;  3  F.  1006;  9 
S.  L.  T.  152— Ct.  of  Sess. 

762.  Disobedience  of  Orders.]  —  Some  boys 
employed  in  a  steel  manufactory  were  allowed 
an  interval  between  two  jobs.  During  this 
interval  the  boys,  or  some  of  them,  set  in  motion 
some  wagons  on  an  inchned  line  of  rails  in 
the  steel  yard,  and  one  of  the  boys  was  killed 
in  endeavouring  to  sprag  the  moving  wagons. 
The  boy  who  was  killed  and  the  other  boys  had 
no  occasion  to  go  near  the  wagons,  and  had 
been  repeatedly  warned  against  doing  so  : — 
Held,  (1)  that  the  accident  did  not  arise  "out 
of  "  the  boy's  employment  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897  ; 
and  (2)  that  it  was  attributable  to  his  "  serious 
and  wilful  misconduct  "  within  the  meaning  of 
the  Act. 

Lanarkshire  Steel  Co.,  Lim.  v.  Powell, 
(1904)  42  Sc.  L.  R.  231  ;  6  F.  1039  ;  12 
S.  L.  T.  656— Ct.  of  Sess. 

763.  Engine-driver  proceeding  to  Goods  Shed 
to  Report  himself  —  Walking  along  Line  — 
Warned    that    Express    Train    was    Signalled.] — 

An  engine-driver,  who  had  been  reheved  from 
his  active  duty  by  another  servant  of  the 
railway  company,  when  his  engine  was  standing 
on  a  branch  line  at  a  short  distance  from  the 
F.  station,  proceeded  along  the  line  to  that 
station,  and  while  doing  so  was  overtaken  by 
a  train  and  killed.  It  was  roved  that  it  was 
the  duty  of  the  driver  to  report  himself  at  the 
goods  shed  at  the  F.  station,  and  there  to  obtain 
a  pass  to  enable  him  to  travel  to  his  home  in  P. 
During  his  transit  home  he  received  overtime 
wages.  It  was  also  proved  that  for  a  consider- 
able distance  from  the  place  where  his  engrine 


stood  to  the  F.  station  there  was  no  way  available 
except  the  railway  Une,  and  that  if  the  driver 
had  adopted  the  alternative  route  for  the  latter 
part  of  the  journey,  he  would  have  had  to  pass 
through  a  gate  which  was  often  locked.  The 
driver  was  informed  that  the  train  by  which 
he  intended  to  travel  to  P.  was  signalled,  when 
he,  while  proceeding  on  the  four-foot  way,  was 
knocked  over  and  killed  by  it : — Held,  that  the 
engine-driver  had  not  been  guilty  of  "  serious 
and  wilful  misconduct  "  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897. 
Todd  v.   Caledonian  Railway  Co.,   (1899) 

36  Sc.  L.  R.  784  ;    1  F.  1047  ;    7  S.  L.  T. 

85— Ct.  of  Sess. 

764.  Workman  Drunk  and  Unfit  to  Work.] — 

"  Being  drunk  and  unfit  to  work  "  is  serious  and 
wilful   misconduct  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897. 
M'Groabty  v.   John   Brown   &   Co.,   Lim., 

(1906)  43  Sc.   L.   R.   598  ;    8  F.   809  ;     14 

S.  L.  T.  66— Ct.  of  Sess. 

1906  Act,  sec.  1  (2)  (c). 

765.  Breach  of  Rule  —  Express  Warning 
Shortly  before  Accident.]  —  A  workman  was 
injured  in  consequence  of  a  breach  of  a  rule 
providing  for  the  safety  of  the  workers,  with 
respect  to  which  express  warning  had  shortly 
before  the  accident  been  given  to  him  : — Held, 
that  the  arbitrator  was  justified  in  finding  that 
the  man  had  been  guilty  of  "  serious  and  wilful 
misconduct  "  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1906,  and  was  not 
entitled  to  compensation. 

Decision  of  Ct.  of  Sess.  (45  Sc.  L.  R.  686  ; 
[1908]  S.  C.  846  ;  16  S.  L.  T.  103  ;  1  B.  239) 
affirmed. 

George  v.  Glasgow  Coal  Co.,  78  L.  J.  P.C. 
47  ;  [1909]  A.C.  123 ;  99  L.  T.  782 ; 
25  T.  L.  R.  57  ;  [1909]  S.  C.  (H.L.)  1  ; 
46  Sc.  L.  R.  28  ;  16  S.  L.  T.  463  ;  2  B. 
125— H.L.  (S.). 

766.  Miner  Crossing  Bottom  of  Pit  Shaft 
instead  of  Using  Proper  Road.]— A  miner  in 
order  to  get  a  screw-key  wherewith  to  repair  a 
breakdown  in  the  pit,  the  repair  of  which  was 
a  matter  of  some  urgency,  crossed  the  bottom 
of  the  shaft  instead  of  going  round  by  the 
"  boutgate "  or  by-pass  provided  for  the 
purpose.  The  bottom  of  the  shaft  was  about 
eight  feet  wide,  while  the  time  taken  by  the  cage 
to  ascend  to  the  top  and  descend  was  as  a  ruJe 
not  less  than  three  minutes  and  often  more. 
The  cage  after  leaving  the  pit-bottom  was 
entirely  under  the  control  of  the  engineman, 
who  sometimes,  though  rarely,  had  to  stop 
and  lower  it  again  when  caught  in  the  shaft. 
The  miner  waited  till  he  saw  the  cage  leave 
the  bottom  and  then  proceeded  to  cross.  In 
so  doing  he  was  caught  by  the  cage,  which  the 
engineman  had  lowered,  and  he  was  severely 
injured.  Though  the  "  boutgate  "  was  never 
in  practice  clear  of  the  general  traffic  of  the 
mine,  it  was  never  so  obstructed  as  to  prevent 
a  man  easily  passing  through  it.  The  shaft 
bottom  was  regarded  as  notoriously  dangerous, 
and  though  there  was  no  special  rule  prohibiting 
miners  from  crossing  it,  it  was  in  practice  never 
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crossed  unless  the  cage  was  in  its  seat.  In  a 
claim  by  the  miner  for  compensation  under  the 
Workmen's  Compensation  Act,  1906,  the 
arbiter  found  that  the  claimant  had  been 
guilty  of  serious  and  wilful  misconduct  :— 
Held,  that  there  was  evidence  on  which  the 
arbiter  might  properly  find  as  he  did. 

Leishman  v.  Wm.  Dixon,  Lim.,  (1910)  47 
Sc.  L.  R.  410;  [1910]  S.  C.  498;  [1910]  1 
S.  L.  T.  273 ;  3  B.  560— Ct.  of  Sess. 

777.  Breach  of  Rule  as  Prima  Facie  Evidence 
of  Misconduct — Fact  or  Law.] — A  miner  was 
injured  in  consequence  of  his  bringing  a  cartridge 
too  near  a  naked  light.  A  special  rule  of  the 
pit  provided  that  "  a  workman  shall  not  permit  a 
naked  light  to  remain  ...  in  such  a  position  that 
it  could  ignite  the  explosive."  The  arbiter  held 
that  the  miner  "  having  permitted  his  naked 
light  to  remain  in  such  a  position  that  it  ignited 
the  gunpowder,  and  having  failed  to  establish 
any  circumstances  justifying  his  doing  so, 
committed  a  breach  of  said  special  rule,  and  that 
therefore  his  injuries  were  attributable  to  his 
serious  and  wilful  misconduct  "  : — Held,  that 
while  the  breach  of  a  rule  did  not  per  se  infer 
serious  and  wilful  misconduct,  it  was  yet  such 
primcl  facie  evidence  of  misconduct  as,  taken 
with  the  facts  found  proved,  might  justify 
the  arbiter's  finding  of  serious  and  wilful 
misconduct,  which  was  a  finding  in  fact  and 
not  in  law. 

DoNNACHiEi'.  United  Collieries,  Lim. ,  (1910) 
47  Sc.  L.  R.  412  ;  [1910]  S.  C.  503;  [1910]  1 
S.  L.  T.  251— Ct.  of  Sess. 

(C)  Irish  Cases. 

Note. — Those  cases  which  under  the  Act  of 
1897  were  decided  against  the  applicant  will  be 
of  no  avail  under  the  Act  of  1906  if  death  or 
permanent  disablement  results  to  the  injured 
workman. 

1897  Act]  J  (2)  (c) 

1906  Act ,  ^^^-  -^  ^■^>  ^^'• 

778.  Workman,  Not  being  Instructed  to  Do  so, 
Making  for  Himself  a  Handle  for  Scraper.] — 
A  labourer,  who  had  been  employed  in  a 
factory  of  A.  &  Co.,  was  continued  in  his 
employment  by  B.  &  Co.,  who  had  purchased 
the  factory,  but  before  the  work  of  the  factory 
had  recommenced,  and  while  cleaning  and 
refitting  operations  were  in  progress,  the 
labourer  was  told  by  B.  &  Co.  to  lend  a  helping 
hand  to  C.  &  Co.,  who  were  repairing  the 
shafting,  and  after  C.  &  Co.'s  men  had  left  off 
work  in  the  evening  was  employed  in  cleaning 
Tip  ;  on  the  day  of  the  accident  the  workman 
was  employed  at  scraping,  and,  desiring  a 
handle  for  his  scraper,  he  went  to  a  circular 
saw  in  order  to  make  one.  His  fingers  were 
caught  and  he  suffered  permanent  injuries. 
The  Recorder  of  Belfast  dismissed  the  appHca- 
tion  on  the  ground  that  the  injury  of  the 
applicant  did  not  arise  out  of  and  in  the  course 
of  his  employment,  and  that  the  accident  was 
caused  by  the  serious  and  mlful  misconduct 
of  the  applicant : — Held,  that  there  was  evidence 
to  support  these  findings. 

MuLHOLLAND  V.  Hazelton  &  Co.,  36  Ir.  L. 
T.  R.  217— C.  A- 


779.  Breach  of  Rule.] — ^^^lere  by  the  rules 
of  a  railway  company  it  was  provided  that 
when  a  lorry  or  truck  was  run  on  the  line  it 
should  be  taken  in  the  same  direction  as  the 
trains  ran,  and  a  ganger  in  the  employment  of 
the  company  was  working  a  lorry  on  the  line, 
and,  in  breach  of  this  rule,  ran  the  lorry  on  the 
wrong  line  and  sustained  serious  injury  by 
reason  of  the  lorry  coming  in  contact  with  a 
special  train  of  which  he  had  not  received  any 
warning,  and  where  the  County  Court  Judge 
dismissed  his  application  under  the  Workmen's 
Compensation  Act,  1897,  on  the  ground  that 
the  accident  was  attributable  to  his  own  serious 
and  wilful  misconduct, — Held,  (1)  that  there 
was  evidence  to  sustain  the  finding  of  the  Court 
below,  and,  therefore,  it  was  a  question  of  fact 
and  not  of  law,  and  the  Court  of  AjDpeal  had 
no  jurisdiction  to  review  the  case,  and  (2) 
that  the  applicant  could  not  set  up  contributory 
negligence  on  the  part  of  the  company. 

M'Caffrey  v.  Great  Northern  Railway 
Co.,  36  Ir.  L.  T.  R.  27— C. A. 


(XXI.)  SUB-CONTRACTING. 

(A)  English  Cases. 
1897  Act,  sec.  7  (2). 

780.  "Undertaker" — Person  Supplying  Labour 
to  Firm  putting  up  New  Building  on  their 
Own  Premises.]  — •  A  person  who  by  agree- 
ment with  building  owners  suppHes  labourers 
for  brickwork  on  a  building  which  exceeds 
thirty  feet  in  height,  and  is  being  constructed 
by  means  of  a  scaffolding,  the  labourers  while 
engaged  on  the  building  being  under  the 
control  and  supervision  of  the  building  owners' 
own  foreman,  but  being  paid  their  wages  by 
the  person  who  supplied  them,  is  not  an  '"  under- 
taker "  witliin  the  meaning  of  sect.  7,  sub-sect.  2 
of  the  Workmen's  Compensation  Act,  1897. 

Percival  v.  Garner,  69  L.  J.  Q.B.  824 ; 
[1900]  2  Q.B.  406  ;  64  J.  P.  500;  16T.L.  R. 
396  ;  2  M-S.  99— C.A. 

1906  Act,  sec.  4  (1)  (4). 

781.  Contract  for  Navigation  of  Lighter  from 
England  to  Place  Abroad — Crew  Engaged  by 
Contractor — Boatswain  Injured  on  Voyage — 
Liabihty  of  Owners.]  —  A  limited  companj' 
carrying  on  business  as  coal  merchants  and 
lightermen  in  England  and  elsewhere,  iiicluding 
Cape  Verd,  and  being  exjaressly  authorised  by 
their  memorandum  of  association  to  purchase 
lighters,  purchased  a  lighter  in  England  for 
use  in  their  business  at  Cape  Verd.  By  a 
contract  made  between  them  (therein  described 
as  "  owners  ")  and  G.,  the  latter  agreed  for  a 
certain  sum  to  navigate  the  lighter  from  S. 
to  Cape  Verd  and  to  dehver  it  to  the  owners 
there.  He  was  to  provide  the  crew  and  pay 
their  wages  and  to  indemnify  the  owners  against 
any  claims  of  the  crew,  and  the  owners  were 
to  pay  all  demands  for  insurance  and  clearances 
at  port  of  departure.  G.  appointed  B.  to  take 
command  of  the  lighter  and  to  find  the  crew. 
A  boatswain  engaged  by  B.  was  seriously 
injured   on    the   fighter   whilst  it    was   off   the 
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English  coast,  and  he  appUed  for  compensation 
against  the  owners  under  the  Workmen's 
Compensation  Act,  1906 : — Held,  that  the 
owners  in  the  course  of  or  for  the  purposes  of 
their  trade  or  business  had  contracted  with  G. 
for  the  execution  by  or  under  G.  of  part  of  the 
work  proper  to  their  undertaking,  and  in  that 
sense  undertaken  by  them,  and  were  conse- 
quently liable  as  principals  within  sect.  4, 
sub-sect.  1  of  the  Act  of  1906,  and  that  as  the 
accident  occurred  on  the  lighter,  which  was 
"  premises  "  under  the  control  or  management 
of  the  owners,  sub-sect.  4  had  no  application. 
DiTTMAR  V.  Owners  of  Ship  "V.  593,"  78 
L.  J.  K.B.  523  ;  [1909]  1  K.B.  389  ;  100 
L.  T.  212  ;  25  T.  L.  R.  188  ;  2  B.  178— C.A. 

782.  "  Work  Undertaken  by  the  Principal  " — 
Work  Outside  the  Scope  of  the  Principal's  Trade 
or  Business — Roller  Skating  Rink  Venture  by 
Tradesmen.] — A  person  carrying  on  a  trade 
or  business  is  not  liable  as  a  principal  imder  the 
Workmen's  Compensation  Act,  1906,  if  he  con- 
tracts with  another  person  to  do  work  not  within 
the  scope  of  such  trade  or  business  ;  but  he  is 
liable  as  a  principal  if,  doing  work  for  himself 
within  the  scope  of  his  trade  or  business,  he  con- 
tracts with  another  person  to  do  part  of  such 
work  ;  the  application  of  the  section  not  being 
confined  to  the  case  ^^•here  there  are  t\^o  con- 
tracts— a  head-contract  and  a  sub-contract. 

The  respondents,  two  greengrocers  and  the 
keeper  of  a  billiard  saloon,  engaged  in  a  joint 
venture  to  run  a  skating-rink  in  Wales.  They 
purchased  for  the  purpose  an  existing  iron 
structure  at  K.  and  contracted  \\ith  a  contractor 
to  remove  and  erect  the  structure  in  Wales. 
The  applicant  was  employed  by  the  contractor 
on  this  job,  in  the  course  of  which  he  met  with 
an  accident  and  claimed  compensation  from  the 
respondents  : — Held,  that  the  work  on  which  the 
applicant  was  injiu-ed  was  not  undertaken  in  the 
course  of  or  for  the  purposes  of  the  respondents' 
trade  or  business  and  that  therefore  the}'  \\ere 
not  liable  to  pay  compensation. 

Skates  v.  Jones  &  Co.,  (1910)  79  L.  J.  K.B. 

1168  ;    [1910]  2  K.B.  903  ;    103  L.  T.  408  ; 

26  T.  L.  R.  643  ;   3  B.  460— C.A. 

1906  Act,  sees.  4,  13. 

783.  Removal  of  House  from  Land  of  Municipal 
Corporation  Necessary — Sale  of  Materials,  with 
Obhgation  to  Remove — Contractor— Injury  to 
Person  Employed  by  Contractor — LiabiUty  of 
Corporation.]  —  The  hability  of  a  person  as 
principal  under  sect.  4  (1)  of  the  Work- 
men's Compensation  Act,  1906,  is  not  con- 
fined to  cases  where  there  is  first  a  contract 
and  then  a  sub-contract,  and,  read  in  con- 
junction with  sect.  13,  includes  the  case 
where  a  local  authority  in  the  exercise  of  its 
powers  contracts  with  a  contractor  for  the 
removal  of  old  buildings  and  things  from  land 
of  the  local  authority,  so  that  the  local  authority 
is  hable  as  a  principal  to  pay  compensation  to 
a  workman  injured  in  the  course  of  his  employ- 
ment by  the  contractor  under  the  contract, 
and  equally  so  though  by  the  terms  of  the 
contract  the  old  buildings  and  things  removed 
become  the  property  of  the  contractor,  so  that 
the  contract  may  amount  to  a  contract  for  the 


sale  of  goods  within  the  Sale  of  Goods  Act,  1893, 
if  it  is  primarily  a  contract  for  the  work  of 
removal. 

Mtjlrooney  v.  Todd  &  Bradford  Corpora- 
tion, 78  L.  J.  K.B.  145  ;  [1909]  1  K.B. 
165;  73  J.  P.  73;  100  L.  T.  99;  25 
T.  L.  R.  103  ;  53  Sol.  Jo.  99  ;  2  B.  191— 
C.A. 

784.  Principal  —  Contractor  —  Employment  of 
Contractor's  Son — Injury  by  Accident  to  Son — 
"  Workman  Employed  " — Non-liability  of  Prin- 
cipal.] —  The  respondent,  a  timber  merchant, 
having  purchased  certain  trees  in  the  course 
of  his  business,  contracted  with  M.  to  fell  the 
same.  M.  employed  the  apphcant,  his  son,  to 
help  him  in  carrying  out  his  contract  with  the 
respondent,  and  the  applicant  suffered  personal 
injury  in  so  doing.  In  proceedings  by  the  son 
to  recover  compensation  from  the  respondent 
as  principal  under  sect.  4  of  the  Workmen's 
Compensation  Act,  1906,  it  being  admitted  that 
the  son  had  no  claim  against  his  father  by 
reason  of  his  being  a  "  member  of  his  employer's 
family  dwelling  in  his  house  "  ^^■ithin  the 
definition  of  "  workman "  in  sect.  13  of  the 
Act,^Held,  that,  inasmuch  as  the  liabihty 
under  sect.  4  is  a  liability  on  the  part  of  the 
principal  to  pay  compensation  to  the  "  workman 
employed,"  and  as  the  son  was  not  a  "  work- 
man "  within  the  meaning  of  the  Act  as  between 
himself  and  his  employer,  his  father,  the 
respondent  was  not  hable  as  a  principal  under 
sect.  4. 

Marks  v.  Carne,  78  L.  J.  K.B.  853  ;    [1909] 

2  K.B.  516  ;    100  L.  T.  950  ;    25  T.  L.  R. 

620  ;  53  Sol.  Jo.  561  ;  2  B.  186— C.A. 


(B)  Scottish  Cases. 


1897  Act 
1906  Act 


'-  sec.  4. 


785.  Building  Contractor  Constructing  Building 
for  Himself — Work  on  Building  Partly  Performed 
by  Workmen  of  Owner,  Partly  by  Workmen  of 
Contractors  with  Owner — Injury  to  Workman  of 
Contractor.] — A  tenement  of  houses  was  being 
constructed  by  a  builder  on  his  own  ground 
and  for  his  own  behoof,  the  mason  and 
joiner-work  being  executed  by  his  own  men. 
He  entered  into  contracts  with  various  con- 
tractors for  the  execution  of  other  branches 
of  the  work  on  the  tenement,  such  as 
plaster-work,  plumber-work,  and  painting-work, 
and  he  had  no  control  over  the  workmen 
employed  by  these  contractors.  A  workman 
in  the  employment  of  the  plasterer  was  acci- 
dentally injured  while  engaged  on  the  plaster- 
work  of  the  building : — Held  (dub.  Lord 
Justice- Clerk),  that  the  builder  was  the  person 
"  undertaking  the  construction  "  of  the  building 
in  the  sense  of  the  Workmen's  Compensation 
Act,  1897,  sect.  7  (2). 

Stalker  v.  Wallace,   (1900)  37  Sc.   L.   R. 
898  ;  2  F.  1162;  8  S.  L.  T.  134— Ct.  of  Sess. 

1906  Act,  sec.  4  (1). 

786.  Sub-contracting — Work  "  Undertaken  "  by 
the  Principal.] — A.,  a  chemical  manufacturer, 
contracted  with  B.  to  do  certain  tarring  work 
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on  his  (A.'s)  premises.     B.  employed  C.  to  assist 
him  in  the  work  and  authorised  him  to  employ  a 
labourer,    D.     D.  having   been   fatally    injured 
while   so   employed,    his   widow   claimed   com- 
pensation  from   A.    under   sect.    4    (1)    of   the 
Workmen's    Compensation    Act,    1906  : — Held, 
that,  as  the  work  of  tarring  the  premises  was 
not  work  "  undertaken  "  by  A.  in  the  sense  of 
sect.  4  (1),  he  was  not  liable  to  pay  compensation. 
ZxJGG  V.  J.  &  J.  Cunningham,  Lim.,  (1908) 
45  Sc.  L.  R.  670 ;    [1908]  S.  C.  827  ;    16 
S.  L.  T.  52  ;    1  B.  257— Ct.  of  Sess. 


(C)  Irish  Case. 
1906  Act,  sec.  4  (1). 

787.  "Work  Undertaken  by  the  Principal" — 
Threshing — "  Machinery  Driven  by  Mechanical 
Power."] — The  expression  "  work  undertaken  by 
the  principal  "  contained  in  sect.  4  of  the 
Workmen's  Compensation  Act,  1906,  imj^orts 
some  obligation  on  the  principal  to  do  the  work. 

A  farmer  arranged  with  the  applicant,  a 
young  lad,  for  the  services  of  a  threshing 
machine — the  machine  and  horses  being  the 
property  of  the  applicant's  father,  who  was  to 
be  paid  20s.  out  of  25s.,  which  was  the  sum 
stipulated  for — and  in  the  course  of  the  work 
the  applicant's  hand  got  caught  in  the  machine 
and  had  to  be  amputated.  The  County  Court 
Judge  found  as  a  fact  that  there  was  no  con- 
tractual relation  with  the  applicant ;  that  the 
contract  was  with  the  father,  and  that  the 
applicant  was  merely  a  substitute  for  him  : — • 
Held,  that  the  applicant  was  not  entitled  to 
compensation  under  sect.  4  of  the  Act,  there 
being  no  "  work  undertaken  by  the  principal  " 
within  the  meaning  of  that  section. 

Walsh  v.  Hayes,  43  Ir.  L.  T.  R.  114  ;  2  B. 
202— C.  A. 


(XXII.)  SURGICAL  OPERATION. 

(A)  English  Cases. 
1897  Act\ 


1906  Act 


sec.   1. 


788.  Request  by  Master  for  Review — Refusal 
by  Workman  to  Undergo  Operation.] — In  1901 
an  award  was  made  under  the  Workmen's 
Compensation  Act,  1897,  in  favour  of  a  workman 
for  a  weekly  payment  during  incapacity  caused 
by  an  accident  arising  out  of  his  employment. 
IVlore  than  a  year  afterwards  the  employer, 
having  requested  the  workman  to  submit  to  a 
surgical  operation,  which  was  refused,  com- 
menced proceedings,  asking  that  the  weekly 
payment  might  be  reviewed  and  diminished. 
At  the  hearing  of  the  arbitration  medical 
evidence  was  given  to  the  effect  that  the 
proposed  operation  would  probably  be  successful, 
but  that  it  would  be  attended  with  a  certain 
amount  of  risk.  The  County  Court  Judge 
refused  to  make  any  order  : — Held,  that  as  there 
was  a  certain  amount  of  risk  attaching  to  the 
performance  of  the  operation  the  County  Court 
Judge  had  come  to  a  right  conclusion,  as  there 
was   nothing  in  the  Act  which  imposed  on  a 
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workman    an    obligation    to    submit    to    such 
an  operation. 

RoTHWELL  V.   DA\aEs,   (1903)   19  T.   L.   R. 
423  ;    5  M-S.  141— C.A. 

1906  Act,  sec.   1. 

789.  Refusal  to  Undergo  Operation  —  Un- 
reasonableness—  Continued  Inabihty  to  Work 
due  to  Such  Refusal.]  —  Where  an  injury 
has  occurred  in  the  course  of  his  employment 
to  a  workman  causing  an  incapacity  for  work 
which  might  be  removed  by  a  simple  surgical 
operation  involving  no  serious  risk,  and  of  such 
a  nature  that  any  reasonable  man  in  his  own 
interest  would  undergo  it,  the  continuance  of 
the  incapacity  is  due  to  the  workman's  un- 
reasonable refusal  to  undergo  the  operation 
and  not  to  the  original  accident.  In  such  a 
case  the  workman  cannot  obtain  continued 
compensation  for  the  injury  from  his  employer 
under  the  Workmen's  Compensation  Act,  1906. 

Rothivell  V.  Davies  (No.  788  supra)  distin- 
guished. 

Donelly   v.    William   Baird   d;   Co.    (Xo.    799 

infra)  followed. 

Warncken  v.  Richard  Moreland  &  Son, 

78  L.  J.   K.B.   332  ;    [1909]   1   K.B.    184 ; 

100  L.  T.  12  ;    25  T.  L.  R.  129  ;    53  Sol. 

Jo.  134  ;   2  B.  350— C.A. 

790.  Refusal  to  Undergo  Operation — Reason- 
ableness of  Refusal.]— A  workman  is  not  acting 
unreasonably  in  refusing  to  undergo  an  operation 
on  his  own  doctor's  honest  advice  based  on  the 
view  that  the  administration  of  an  anfesthetic 
would  be  dangerous  to  lite  owing  to  the  work- 
man's state  of  health.  The  test  in  such  a  case 
is  not  whether  the  operation  would  or  would 
not  on  the  balance  of  medical  evidence  have 
been  successful,  but  whether  the  workman  was 
or  was  not  acting  unreasonably  in  refusing  to 
undergo  it. 

Warncken  v.  Moreland  ct-  Son  (No.  789  supra) 
distinguished. 

TUTTON  t'.  STEAJISmP    "  MAJESTIC  "     (OwNERS 

OF),  78  L.  J.  K.B.  530  ;  [1909]  2  K.B.  54; 
100  L.  T.  644  ;  25  T.  L.  R.  482  ;  53  Sol.  Jo. 
447  ;   2  B.  346— C.A. 

791.  Injury  to  Finger — Refusal  to  Undergo 
Operation — Unreasonableness  —  Subsequent  Loss 
of  Finger — Chain  of  Causation — Burden  of  Proof 
on  Employers.]  —  A  fireman  in  the  coui'se 
of  his  employment  on  a  steamship  burnt  his 
right  hand,  with  the  result  that  his  fingers  were 
blistered.  A  blister  on  one  finger  broke,  and 
septic  matter  got  into  the  wound.  The  ship's 
doctor  suggested  a  slight  operation,  which  the 
man  refused  to  undergo.  About  a  fortnight 
later  the  man  was  discharged,  and  his  finger 
had  shortly  afterwards  to  be  amputated.  He 
claimed  compensation  under  the  Workmen's 
Compensation  Act,  1906.  The  evidence  of  a 
medical  man  who  saw  him  on  his  discharge  was 
that  the  finger  would  not  have  been  saved  by 
the  suggested  operation.  The  ship's  doctor, 
however,  stated  that  the  operation  would  have 
cured  the  finger.  The  County  Court  Judge 
found  that  the  man's  refusal  to  submit  to  the 
operation  was  unreasonable,  but  in  view  of  the 
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conflict  of  medical  testimony  he  considered 
that  it  was  impossible  to  say  whether  the 
operation  would  have  saved  the  finger  or  not, 
and  he  made  an  award  in  favour  of  the  appli- 
cant : — Held,  that  the  burden  was  ui^on  the 
employers  to  break  the  chain  of  causation  and 
to  show  that  the  loss  of  the  finger  was  due, 
not  to  the  accident,  but  to  the  unreasonable 
refusal  to  undergo  the  operation  ;  that  there 
was  evidence  which  entitled  the  County  Court 
Judge  to  say  that  the  burden  of  proof  had  not 
been  discharged,  and  that  therefore  the  award 
of  compensation  was  good. 

Wariicken  v.  Moreland  <fc  Son  (No.  789  supra) 
and  Tutton  v.  S.S.  "  Majestic  "  (No.  790  supra) 
explained  and  applied. 

Marshall  v.  Orient  Steam  NA^^GATION  Co., 
79  L.  J.  K.B.  204  ;  [1910]  1  K.B.  79  ;  101 
L.  T.  584  ;  26  T.  L.  R.  70  ;  54  Sol.  Jo.  64  ; 
3  B.  15— C.A. 

792.  Refusal  by  Injured  Workman  to  Undergo 
an  Operation — Reasonableness — ^Question  of  Fact.] 

— After  pajang  a  workman  compensation  for 
seven  years  his  employers  applied  for  a 
review  on  the  ground  that  his  continued 
disability  was  due  to  his  refusal  to  under- 
go an  operation.  The  two  doctors  who 
examined  the  man  on  behalf  of  the  employers 
agreed,  as  also  did  one  of  the  workman's  doctors, 
that  the  operation  was  practically  safe  and 
likely  to  be  successful,  but  the  workman's 
other  doctor  disagreed  with  this  view.  The 
County  Court  Judge  found  that  the  workman 
had  not  refused  unreasonably : — Held,  that 
the  question  was  one  of  fact. 

Rtjabon  Coal  Co.  v.  Thomas,  (1909)  3  B. 
32— C.A. 

793.  Refusal  by  Workman  to  Undergo  Opera- 
tion^Operation  Advised  by  Workman's  Own 
Doctor  —  No  Certainty  of  Cure.]  —  A  work- 
man does  not  act  unreasonably  in  refusing  to 
undergo  an  operation  which  his  oa\ii  doctor 
advises  him  to  submit  to  on  the  ground  that  it 
would  entail  no  reasonable  danger  in  the'  hands 
of  a  capable  man,  but  the  beneficial  effects  of 
which  he  will  not  guarantee. 

Hawkes?,-.  Richard  Coles  &  Soxs.  (1910)  3  B. 
163— C.A. 

794.  Accident  Necessitating  Operation  with 
Anaesthetic — Additional  Anaesthetic  for  Second 
Operation  Not  Occasioned  by  Accident — Death 
under  Anaesthetic] — A  workman  received  an 
injury  in  the  course  of  his  employment  which 
necessitated  the  amputation  of  one  of  his 
fingers.  He  was  put  under  anaesthetics  and 
the  finger  was  amputated.  As  he  was  recovering 
from  the  effects  of  the  anaesthetic  the  surgeons 
decided  to  remove  a  bad  tooth  of  which  the 
workman  had  complained  ;  further  anaesthetics 
were  administered,  and  an  unsuccessful  attempt 
was  made  to  remove  the  tooth.  The  workman 
was  then  removed  to  a  ward,  and  shortly 
afterwards  he  died.  In  a  claim  for  compensa- 
tion by  his  widow  the  County  Court  Judge  held 
on  the  evidence  that  the  workman  died  from 
failure  of  respiration  caused  by  the  adminis- 
tration of  an  anaesthetic,  that  it  was  at  least  as 
probable  that  his  death  resulted  solely  from 
a  spasm  induced  by  an    attempt    to    swallow 


oozing  blood  in  his  mouth  as  that  it  resulted 
from  the  anaesthetic  administered  for  the  first 
operation,  and  consequently  that  the  widow 
had  not  discharged  the  onus  which  rested  upon 
her  of  proving  that  the  workman's  death  resulted 
f  ro  m  his  in j  ury  by  accident.  H  e  therefore  refused 
to  award  compensation  under  the  Workmen's 
Compensation  Act,  1906 : — Held,  that  the 
County  Court  Judge  had  come  to  a  right 
conclusion. 

Charles  v.  Walker,  Lim.,  (1909)  25  T.  L.  R. 
609  ;    2  B.  5— C.A. 

795.  Application  to  Review — Doctors  of  Work- 
man and  Employers  advise  Simple  Operation — 
Refusal  by  Workman  to  undergo  such  Operation.] 

— The  employers  of  a  workman  to  whom  com- 
pensation had  been  awarded  under  the  Work- 
men's Compensation  Act,  1906,  applied  for 
a  review.  The  workman  had  met  with  an 
accident  by  which  his  knee  had  been  injured. 
Two  doctors  on  behalf  of  the  employers,  and 
the  workman's  doctors,  advised  that  a  simple 
operation  which  was  not  dangerous  should, 
in  the  interests  of  the  workman,  be  performed. 
The  workman  refused  to  undergo  such  operation. 
— Held,  that  the  refusal  of  the  workman  was 
unreasonable. 

Paddingtok  Borough  Council  v.  Stack, 
(1909)  2  B.  402— C.A. 

796.  Second  Operation  —  Death  under  Chloro- 
form— Reasonableness.] — A  workman  crushed 
his  hand  in  such  a  way  that  it  would  in  the  usual 
course  have  been  amputated.  By  a  skilful 
surgical  operation,  however,  the  hand  was 
saved  ;  but  to  prevent  it  becoming  stiff  and 
useless,  a  second  operation  of  grafting  new 
skin  on  a  portion  of  the  hand  became  necessary. 
This  involved  the  administration  of  an  anaes- 
thetic, under  which  the  man  died  : — Held,  that 
the  man  acted  reasonably  in  undergoing  the 
original  operation  ;  that  the  second  operation 
was  only  a  second  stage  of  the  first ;  and  that 
death  arose  from  the  accident. 

Shirt  v.  Calico  Printers'  Association, 
78  L.  J.  K.B.  528;  [1909]  2  K.B.  51; 
100  L.  T.  740  ;  25  T.  L.  R.  451  ;  53  Sol.  Jo. 
430  ;    2  B.  342— C.A. 


IB)  Scottish  Cases. 


1897  Ad  ) 
1906  Act  ) 


sec.   1. 


797.  Refusal  to  Undergo  Surgical  Operation — 
Nominal  Reparation  Awarded.]  —  A  workman 
whose  thumb  had  been  amputated  as  the  result 
of  an  injury  received  in  the  course  of  his 
employment,  and  who  was  entitled  to  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  refused  to  undergo  a  surgical  opera- 
tion which  would  in  all  probabihty  have 
removed  the  sensitiveness  of  the  injured  part 
and  have  enabled  him  to  earn  the  same  wages  as 
before  the  accident,  or  at  least  to  earn  more 
wages  than  he  was  able  to  do  before  the  opera- 
tion. This  operation  was  a  simple  one  not 
attended  with  serious  risk,  and  was  such  as  a 
reasonable  man  not  claiming  compensation  or 
damages    would    for   his    own    advantage    and 
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comfort  have  elected  to  undergo  : — Held,  that 
in  the  circumstances  of  this  case  the  workman's 
refusal  to  submit  to  the  operation  proposed 
disentitled  him  to  a  continuance  of  substantial 
compensation,  and  by  consent  of  the  employeis 
remitted  to  the  arbitrator  to  allow  the  workman 
\d.  weekly  until  the  further  order  of  the  Court. 
Lord  Young  dissented  on  the  ground  that  he 
could  not  support  the  proposition  that  an  injured 
workman  by  refusing  to  submit  to  a  surgical 
operation  thereby  cut  himself  off  from  the 
benefits  of  the  Workmen's  Compensation  Act, 

1897.  ^       ^ 

Andebson  v.  William  Baird  &  Co.,  Lni., 
(1903)  40  Sc.  L.  R.  263;  5  F.  373;  10 
S.  L.  T.  525— Ct.  of  Sess. 


798.  Refusal  by  Injured  Workman  to  Under- 
go Surgical  Operation.] — A  workman  ia  the 
course  of  his  employment  sustained  an  injury 
to  the  elbow  of  his  right  arm,  consisting  of 
a  fracture  of  the  head  of  the  radius,  which 
disabled  him  from  following  his  occupation  and 
rendered  it  improbable  that  he  could  resume  it 
unless  he  submitted  to  a  surgical  operation 
consisting  of  opening  into  the  elbow  joint  in 
order  that  a  loose  piece  of  bone  might  be 
removed.  Two  medical  practitioners  examined 
the  workman  on  behalf  of  the  employers,  and 
both  advised  him  to  undergo  the  operation. 
The  operation  was  an  "  important  minor 
operation."  established  in  surgical  practice,  and 
not  attended  by  any  appreciable  risk.  It  was 
stated  in  the  case  to  be  such  an  operation  as  a 
reasonable  man  not  claiming  compensation 
would  elect  to  undergo.  The  workman  having 
refused  to  undergo  the  operation,  the  arbitrator 
found  that  in  respect  of  his  refusal  he  was 
precluded  from  meantime  insisting  further 
in  his  application  for  compensation  under  the 
Workmen's  Compensation  Act,  1897. 

In  an  appeal  it  was  stated  .it  the  bar  on  behalf 
of  the  workman,  and  admitted  on  behalf  of  the 
employers,  that  the  workman  had  been  advised 
by  an  eminent  surgeon,  who  had  treated  him 
after  his  injury  and  had  examined  him  again 
after  the  arbitrator's  decision,  to  have  no 
operation  performed  -.—Held,  that  the  workman 
by  his  refusal  to  undergo  the  surgical  operation 
had  not  precluded  himself  from  insisting  further 
in  his  application  for  compensation. 

Sweeney  v.  Pumpherston    Oil    Co.,    Lim., 

(1903)  40  Sc.  L.   R.  721  ;    5  F.  972  ;    11 

S.  L.  T.  279— Ct.  of  Sess. 


799.  Refusal  to  Undergo  Surgical  Operation- 
Right  to  Further  Compensation.] — An  injured 
workman  who  refused  to  undergo  a  surgical 
operation,  unattended  with  danger  to  life  or 
health  or  with  serious  suffering,  which  according 
to  the  best  professional  opinion  offered  a 
reasonable  prospect  of  the  removal  or  at  least 
rehef  of  the  incapacity  from  which  he  suffered, 
— Held  (diss.  Lords  Stormonth  Darling  and 
Pearson)  to  have  precluded  himself  from  any 
right  to  receive  further  compensation  under  the 
Workmen's  Compensation  Act.  1897. 

DONELLY    V.    WiLLlASI    BaIRD     &     CO.,    LUVI., 

(1908)  45  Se.  L.  R.  394  ;    [1908]  S.  C.  536  ; 
15  S.  L.  T.  799  ;    1  B.  95— Ct.  of  Sess. 


(C)  Irish  Case. 


1906  Act,  sec.  1. 

800.  Refusal  to  Undergo  Second  Surgical  Opera- 
tion—Continuance of  Weekly  Payments.  1— A 
workman  was  injured  in  the  course  of  his 
employment  by  a  heavy  weight  falUng  on  his 
little  finger,  and  an  operation  was  performed 
with  a  view  to  strnightening  the  finger,  but 
without  success.  It  was  considered  that  the 
best  thing  to  do  would  be  to  amputate  the 
finger  and  thus  restore  grasping  power  to  the 
hand,  but  the  workman  refused  to  undergo 
the  second  operation.  Full  payment  under 
the  Act  was  mads  from  the  time  of  the  accident 
down  to  the  time  when  such  refusal  was  made, 
and  on  the  hearing  of  the  application  it  was 
contended  by  the  employers  that  they  were 
not  Hable  as  from  the  date  of  such  refusal, 
inasmuch  as  the  incapacity  to  work  was  not 
due  to  the  injury,  but  to  the  appUcant's  refusal 
to  undergo  reasonable  surgical  treatment : — 
Held,  that  an  order  of  compensation  should  bo 
made,  and  that  the  proper  way  in  which  to 
bring  the  other  matters  forward  was  in  an 
application  to  varv. 

O'Neill  v.  Ropneb  &  Co.,  43  Tr.  L.  T.  R.  2  ; 
2  B.  334— C.A. 


(XXTII.)   WORKMAN:    EMPLOYER 

(A)  English  Cases. 

1897  Act,  sec.  7  (2). 
1906  Act,  sec.  13. 

801.  "Sub-contractor."] — The  applicant  con- 
tracted with  the  respondent  to  supply  labour 
and  tools  for  the  purpose  of  carrying  out  the 
bricklaying  work  on  a  certain  building  for  the 
sum  of  £160.  As  the  work  proceeded  payments 
on  account  were  made  of  about  75  per  cent,  of 
the  value  of  the  work  done.  The  applicant  while 
working  upon  the  building  as  a  foreman  brick- 
layer was  injured  by  accident : — Held,  that 
the  applicant  was  a  sub-contractor  and  not  a 
"  workman  "  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897.  and  therefore 
not  entitled  to  compensation  under  the  Act. 

Simmons  v.   Fatjlds,    (1901)  65  J.  P.   371  ; 
17  T.  L.  R.  352  ;   3  M-S.  169— C.A. 

802.  Contractor.] — The  applicant  in  an  arbi- 
j  tration  under  the  Workmen's  Compensation 
i  Act,  1897,  was  a  quarryman  who  was  employed 
I  by  the  employers  under  a  written  agreement 
\  on  the  terms  that  he  should  be  paid  so  much 

for   every   ton   of   material   which  he   worked. 
His  tools  were  found  for  him,  and  he  used  to 
hire    the    men    who    worked    under    him    and 
discharge    them.     Being    in    doubt    as    to    his- 
position  with  regard  to  the  Workmen's  Com- 
pensation   Act.    he    gave    notice    to    terminate 
his  employment,  and  then  had  a  conversation 
with  the  employers'  manager,  in  which  the  latter 
I  said  that  he  would  see  that  the  applicant  was 
j  compensated  in  case  of  accident.     He  thereupon 
resumed    his   employment.     In    the   course    of 
1  his  work  he  sustained  injuries,  in  consequence  of 
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an  accidental  explosion.  The  employers  con- 
tended that  the  applicant  \\  as  not  a  workman, 
but  a  contractor,  and  therefore  was  not  entitled 
to  the  benefit  of  the  Workmen's  Compensation 
Act,  1897  : — Held,  that  there  was  evidence  upon 
which  the  County  Court  Judge  was  justified  in 
finding  that  the  applicant  was  a  "  workman  " 
and  not  a  contractoi-. 

Evans  v.  Penwyllt  Dinas  Silica  Brick  Co., 
(1902)  18  T.  L.  R.  58  ;  4  M-S.  101— C.  A. 

803.  Independent  Contractor.]  —  In  an  arbi- 
tration under  the  Workmen's  Compensation 
Act,  1897,  upon  a  claim  by  the  dependants  of 
a  man  who  was  killed  by  an  accident  while  at 
work  upon  the  premises  of  the  respondents, 
the  evidence  was  that  the  deceased  man  worked 
for  the  respondents  at  breaking  steel  and  clearing 
cinders,  that  he  was  paid  by  tonnage,  and  that 
he  had  five  or  six  men  working  under  him  whom 
he  employed  and  paid  on  his  own  account : — 
Held,  that  the  County  Court  Judge  was  justified 
in  finding  that  the  deceased  man  was  not  a 
"workman"  in  the  employment  of  the  respond- 
ents within  the  meaning  of  the  Act. 

Vamplew  &  Others  v.  Parkgate  Iron  & 
Steel  Co.,  72  L.  J.  K.B.  575;  [1903] 
1  K.B.  851  ;  67  J.  P.  417  ;  51  W.  R.  691  ; 
88  L.  T.  756  ;  19  T.  L.  R.  421  ;  5  M-S. 
114— C.  A. 

804.  Partner  Working  on  Partnership  Work.] — 
It  was  araangcd  between  three  partners,  who 
had  entered  into  a  partnership  for  the  working 
of  a  mine,  that  if  any  of  the  partners  should 
work  in  the  mine  he  should  be  paid  as  an 
ordinary  workman.  One  of  the  partners  acted 
as  working  foreman,  and  was  constantly  engaged 
in  manual  labour  in  the  mine,  receiving  in 
respect  of  liis  work  weekly  wages  independently 
of  anything  he  might  be  entitled  to  as  a  partner. 
While  so  employed  he  by  accident  received  an 
injury  which  caused  his  death  : — Held,  that, 
as  he  was  a  partner  in  the  firm,  the  Workmen's 
Compensation  Act,  1897,  did  not  apply  to  him, 
and  the  firm  were  not  liable  to  pay  compensation 
in  respect  of  his  death. 

Ellis  v.  Joseph  Ellis  &  Co.,  74  L.  J.  K.B. 
229;  [1905]  1  K.B.  324;  53  W.  R.  311; 
92  L.  T.  718  ;  21  T.  L.  R.  182  ;  7  M-S.  97 
— C.A. 

805.  Manager  of  Mine— Fixed  Yearly  Salary.]— 

The  certificated   manager  of  a  coal  mine  who 
was  paid  a  salary  of  £400  per  annum,  paj^able 
monthly,  and  was  provided  with  a  house  rent 
free,  was  killed  by  an  accident  while  employed 
in  the  mine.     He  did  no  manual  labour  : — Hdd, 
that   he   was   not   a    "  workman "    within   the 
meaning  of  that  term  as  defined  in  sect.  7  (2) 
of  the  Workmen's  Compensation  Act,  1897. 
Simpson  v.  Ebbw  Vale  Steel,  Iron  «&  Coal 
Co..  74  L.  J.  K.B.  347  ;   [1905]  1  K.B.  453  ;  : 
53  W.  R.  390 ;    92  L.  T.  282  ;    21  T.  L.  R.  | 
209  ;    7  M-S.  101— C.A. 

806.  Practical  Chemist — University  Graduate.] 
— By  an  agreement  in  writing  between 
a  company  of  chemical  and  dye  manu- 
facturers and  one  B.,  who  held  the  degree 
of  Master  of  Science,  the  duration  of  which  ' 
agreement  was  to  be  five  years,  B.  agreed  to 


give  his  whole  time  to  serve  the  company  and 
endeavour  to  promote  its  success,  to  obey 
all  orders  in  such  work  as  might  be  allotted  to 
liim,  to  put  at  the  disposal  of  the  company  the 
results  of  Iris  work,  whether  they  might  lead 
to  the  improvement  of  existing  methods  of 
manufacture  or  concern  the  production  of 
new  bodies,  the  company  being  entitled  to  make 
use  of  the  work  or  research  and  their  results 
as  they  might  think  fit ;  and  the  company 
agreed  to  pay  B.  a  yearly  salary  of  £200  for 
the  first  year,  rising  by  annual  increases  to 
£260  for  the  fifth  year,  payable  by  monthly 
instalments,  and  a  commission  on  net  profits 
of  inventions,  improvements,  or  discoveries, 
which  should  justify  a  patent  being  taken 
out.  B.  did  no  research  work.  His  work, 
in  fact,  consisted  of  manual  labour  involving 
scientific  knowledge.  He  was  employed  on 
sulphur  colours,  his  duties  being  to  see  that 
the  daily  manufacture  was  carried  out,  to  turn 
on  steam,  to  place  the  taps  for  blowing  over 
liquor  in  boxes,  to  take  samples  to  the  laboratory 
to  test,  and,  where  the  colours  were  important, 
to  charge  the  pan  himself.  He  was  dressed 
like  the  ordinary  workman,  and  worked  amongst 
the  chemicals  like  them,  but  liis  name  was  not 
in  the  wages  book  like  theirs,  and  his  hours  were 
somewhat  later  than  theirs : — Held  (Collins, 
M.R.,  and  Cozens-Hardy,  L.J.  ;  Farwell,  L. J., 
dissenting),  that  B.  was  not  a  "  workman " 
within  the  meaning  of  sect.  7,  sub-sect.  2  of 
the  Workmen's  Compensation  Act,  1897. 

Simpson  v.  Ebbiv  Vale  Steel,  Iron  db  Coal  Co. 
(No.  805  supra)  applied. 

Bagnall  v.  LE^^NSTEIN,  76  L.  J.  K.B.  234 ; 
[1907]  1  K.B.  531  ;  96  L.  T.  184 ;  23 
T.  L.  R.  165  ;  51  Sol.  Jo.  145  ;  9  M-S.  100 
—C.A. 


1906  Act,  sees.  4,  13. 

807.  Lecturer — Principal — Contractor.] — By  an 

agreement  entered  into  between  the  appellant 
corporation  and  one  L.,  the  latter  was  to  keep 
an  airship  on  exhibition  in  the  corporation's 
grounds,  and  was  to  pay  the  wages  of  a  turnstile 
man,  who  was  to  be  the  servant  of  the  corpora- 
tion. Admission  to  the  enclosure  to  view  the 
airship  was  only  to  be  obtained  by  ticket 
through  registering  turnstiles  or  by  tickets  to 
be  provided  by  the  corporation,  and  all  moneys 
were  to  be  collected  daily  by  the  money-takers 
employed  by  the  corporation.  L.  was  to 
receive  50  per  cent,  of  the  gross  receipts,  and 
thereout  he  had  to  pay  the  persons  engaged  by 
him.  The  corporation  were  to  receive  the 
remaining  50  per  cent.  L.  was  not  to  acquire 
any  legal  estate  or  interest  in  the  place  allotted 
to  him,  but  was  merely  permitted  to  use  the 
same  for  the  special  purjjose.  For  the  purpose 
of  carrying  out  his  part  of  the  agreeriient  L. 
engaged  a  lecturer,  whose  duties  were  to 
explain  the  various  parts  of  the  airship  and  the 
exploits  of  L.  After  the  airship  had  been  on 
exhibition  for  some  time  it  exploded,  and  the 
lecturer  was  so  severely  burned  that  he  died 
as  the  result  of  the  accident.  In  a  claim  for 
compensation  by  liis  widow, — Held,  (1)  that 
the  lecturer  was  not  a  "  workman  "  within  the 
meaning  of  sect.  13  of  the  Workmen's  Com- 
l^ensation  Act,   1906  ;    and   (2)  that,  assuming 
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the    lecturer    was    a     workman,    his    widow's  j 
remedy    was   against   L.    and   not   against   the 
corporation. 

Waites     v.     Fbanco-Bbitish     Exhibition 

(Incorporated),    (1909)   25   T.   L.    R.    441  ; 

2  B.  199— C.A. 

1906  Act,  sec.  7  (2). 

808.  Fisherman  Remunerated  by  Share  of 
Profits — Stowing  Fish  on  Another  Vessel — 
Voluntary   Work   Incidental   to   Employment.] — 

A  share  hand  or  fisherman — that  is,  a  member 
of  the  crew  of  a  trawler  who  is  remunerated 
by  a  share  of  profits  or  gross  earnings,  and 
therefore  excluded  by  sect.  7  (2)  from  the 
benefit  of  the  Workmen's  Compensation  Act, 
1906 — cannot  claim  compensation  under  the 
Act  in  respect  of  an  accident  which  happens 
to  him  while  voluntaiily  employed  at  an 
extra  remuneration  (which  was  shared  between 
himself  and  the  other  members  of  the  trawler's 
crew)  in  stowing  fish  boxes  on  another  vessel 
belonging  to  the  same  employers,  which  carried 
the  day's  catch  to  market,  such  additional 
employment  arising  out  of  and  being  incidental 
to  his  engagement  as  a  share  fisherman. 

WfiELAN  V.  Great  Nortaebn  Steam  Ship- 

PINO  Co.,  78  L.  J.  K.B.  8G0  ;    100  L.  T. 

913;  25T.L.  R.  619;  2  B.  235— C.A. 

809.  Engineer  on  Fishing  Vessel  paid  by  Share 
of  Profits— Guarantee  of  Minimum  Weekly 
Waga.] — The  engineer  on  board  a  fishing  vessel, 
who  met  with  an  accident  while  on  duty,  ^ 
was  entitled  to  one-twenty-fourth  share  of  the 
profits  of  the  working  of  the  vessel,  and  he  was 
guaranteed  a  minimum  weekly  wage  of  30*. 
in  the  event  of  his  share  falling  short  of  that 
amount ; — Held,  that  the  engineer  came  within 
sect.  7  (2)  of  the  Workmen's  Compensation  Act, 
1906,  as  being  a  member  of  the  crew  of  a  fishing 
vessel  remunerated  by  a  share  in  the  profits 
of  the  working  of  the  vessel,  and  therefore  that 
he  was  excluded  from  the  benefits  of  the  Act. 

The  Admiral  Fishing  Co..  Lim.  v.  Robinson, 
79  L.  J.  K.B.  551  ;  [1910]  I  K.B.  540 ; 
26  T.  L.  R.  299  ;  54  Sol.  Jo.  305  ;  102 
L.  T.  203  ;    3  B.  247— C.A. 

1906  Act,  sec.  9. 

810.  Stoker  in  Mercantile  Marine— Member  of 
Royal  Naval  Reserve.] — Per  Cozens-Hardy,  M.R. 
and  Fletcher  Moulton,  L.J. :  The  effect  of  .sect.  9 
of  the  Workmen's  Compensation  Act,  1906,  is 
to  exempt  the  Crown  from  liability  under  the 
Act  towards  persons  in  the  naval  or  military 
service  of  the  Crown,  and  not  in  any  way  to  affect 
the  position  of  other  ]iersons. 

Per  Farwcll,  L.J.  :  The  effect  of  sect.  9  is  to 
exclude  the  Crown  and  persons  in  the  naval  or 
military  service  of  the  Crown  from  the  operation 
of  the  Act,  and  sect.  13  must  accordingly  be 
read  as  if  the  words  "  other  than  the  Crown  " 
•were  ^\Tittcn  into  the  definition  of  "  employer," 
and  the  words  "  other  than  persons  in  the  naval 
and  military  service  of  the  Crown  "  were  wTitten 
into  the  definition  of  "  workman." 

Brandy  v.    O^VNEBS   of    S.S.    "Raphael." 

a910)   80  L.  J.  K.B.  217  ;     [1911]  1  K.B. 

376  ;    103  L.  T.  746  ;    27   T.    L.  R.   127  ; 

4  B.  6— C.A. 


1906  Ad,  sec.  13. 


811.  Worker  in  Labour  Yard  of  Charitable 
Society — Contract  of  Service.]— The  respondents 
were  a  charitable  society  carrying  on  philan- 
thropic work.  They  instituted  a  labour  yard, 
and  in  return  for  work  done  therein  by  persons 
out  of  employment  who  applied  to  them  for 
relief  they  pro\ided  such  persons  with  board 
and  lodging.  The  apphcant  having  so  applied 
for  relief,  was  given  work  in  the  labour  yard, 
and  while  working  there  was  injured.  The 
applicant  having  made  a  claim  for  compensation, 
—Held,  without  deciding  whether  the  respond- 
ents carried  on  a  "  trade  or  business  "  within 
the  meaning  of  the  Act,  that  he  had  not  proved 
the  existence  of  any  "  contract  of  service " 
between  himself  and  the  respondents  to  satisfy 
the  provisions  of  the  section. 

j  Bhbns  v.  Manchester  &  Salfobd  Wesleyan 
Mission,  (1908)  99  L.  T.  579  ;    1  B.  305— 

!  C.A. 


812.  Unemployed  Workman— Temporary  Work 
— Injury — Unemployed  Workmen  Act,  1905.^ — 
The  Central  (Unemployed)  Body  for  London 
constituted  by  the  Unemployed  Workmen  Act, 
1905,  are  in  the  position  of  employers  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1906,  towards  the  unemployed  persons  for 
whom  tliey  provide  temporary  work  under  a 
contract  of  service. 

POETON     V.      CeNTB\L    (UNEMPLOYED)    BODY 

FOB  London,  78  L.  J.  K.B.  139;  [1909] 
1  K.B.  173  ;  73  J.  P  43  ;  100  L.  T.  102  ; 
25  T.  L.  R.  102  ;   2  B.  296— C.A. 


813.  "Employment  of  a  Casual  Nature" — 
Contract  of  Service— "  Services  of  Workman 
temporarily  lent  or  let  on  Hire."]  —  A  farm 
labourer  worked  for  different  farmers  at  a  daily 
wage.  He  worked  for  the  respondent  from 
June  to  July  4,  1908,  when  he  went  to  work 
for  another  farmer  for  a  week,  and  then  returned 
and  worked  for  the  respondent  until  October  10, 
1908,  with  the  exception  of  three  days,  when 
he  absented  himself  without  notice,  and  received 
no  wages  for  such  days  that  he  was  absent. 
On  October  12,  1908,  the  farm  labourer  went  to 
the  respondent's  farm,  and  was  told  by  the 
respondent's  servant  that  a  neighbouring 
farmer.  A.,  had  asked  the  respondent  to  lend 
him  a  man  to  help  in  thresiiing,  and  that  the 
respondent  had  said  that  this  particular  farm 
labourer  could  go.  He  therefore  went  to  A., 
and  while  threshing  was  killed  by  accident. 
In  arbitration  proceedings  under  the  Workmen's 
Compensation  Act,  1906,  the  County  Court 
Judge  found  (1)  that  the  employment  was  of  a 
casual  nature,  but  that  the  deceased  was  a 
"  workman  "  within  sect.  13  of  the  Act ;  (2) 
that  "  contract  of  service  "  in  sect.  13  means 
a  contract  continuing  at  the  time  when  the 
workman  was  lent,  and  one  which  would  be 
broken  should  the  workman  absent  himself 
from  work  against  his  employer's  wish  ;  and 
(3)  that  there  was  no  contract  subsisting 
between  the  deceased  and  the  respondent  on 
the  morning  of  October  12,  1908,  and  that 
therefore    the    respondent    was    not    liable    in 
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compensation  : — -Held,  that  the  County  Court 
Judge's  decision  was  right. 

BoswELL  V.  Gilbert,  (1909)  2  B.  251— C.A. 

814.  "Carrying  on  Business" — Collection  of 
Rents  and  Management  Generally  by  Owner  of 
some  Houses  and  Co-owner  of  Others — "Employ- 
ment of  a  Casual  Nature."] — The  defendant  owned 
several  houses  and  was  co-owner  of  three 
others,  which  were  let  to  weekly  tenants.  She 
collected  the  rents  and  generally  managed  the 
property,  accounting  to  the  other  co-owners 
for  rent  received  on  their  behalf,  but  they  paid 
her  nothing  for  so  doing  : — Held,  that  she  was 
not  carrying  on  the  business  of  an  estate  agent 
within  the  Workmen's  Compensation  Act,  1906, 
so  as  to  be  liable  to  compensate  a  workman 
whose  employment  was  of  a  casual  nature,  and 
who  met  with  an  accident  while  engaged  in 
doing  some  repairs  to  the  houses. 

Bargewell  v.  Daniel,  (1907)  98  L.  T.  257 
—C.A. 

815.  Remuneration  Exceeding  £250  a  Year — 
Master  of  Ship — Value  of  Board  and  Allowances 
in  Estimating  Remuneration.]  —  In  measuring 
the  money  value  of  reasonable  food  and 
allowances  provided  by  shipowners  as  part 
of  a  shipmaster's  remuneration,  the  true  test 
is  not  what  the  shipmaster  would  have  himself 
spent  if  he  had  not  been  provided  for — in  other 
words,  what  he  saved  by  living  on  board  ship 
— but  what  is  the  actual  value  to  him  of  the 
food  and  allowances  so  provided. 

Dothie  v.  IVIacAndrevt  &  Co.,  77  L.  J.  K.B. 
388  ;  [1908]  1  K.B.  803  ;  98  L.  T.  495  ; 
24  T.  L.  R.  326  ;   1  B.  308— C.A. 

816.  Professional     Person — Music-Teacher.]— 

It  is  for  the  arbitrator  to  decide  on  the  circum- 
stances of  each  particular  case  whether  a  pro- 
fessional person  is  a  "  workman  "  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1906,  and  unless  he  has  misdirected  himself  the 
Court  of  Appeal  ought  not  to  interfere. 

Semhle  (per  Cozens -Hard}-,  IM.R.)  :  A  skilled 
music-teacher  who  gives  lessons  to  a  pupil,  either 
in  his  own  house  or  in  the  jiupil's  house,  cannot 
be  regarded  for  the  purposes  of  the  Workmen's 
Compensation  Act,  1906,  as  the  "  ■\\orkman  " 
and  the  pupil  as  the  employer. 

Simmons  v.  The  Heath  Laundry  Co..  (1910) 
79  L.  J.  K.B.  395  ;  [1910]  1  K.B.  543  ;  102 
L.  T.  210;  26T.  L.  R.  326;  54  Sol.  Jo.  392  ; 
3  B.  200— C.A. 

817.  Remuneration — Amount  of  Earnings — 
Additions  to  Wages — Bonus — Profits  on  Sales  of 
Spirits.] — The  word  "  remuneration  "  in  sect.  13 
of  the  Workmen's  Compensation  Act,  1906,  is 
used  in  the  same  sense  as  "  earnings  "  in  the  Act. 

A  steward  on  a  ship  received  £232  per  annum 
for  wages,  board  and  lodging,  and  other  items, 
also  a  certain  bonus  from  his  employers  if  every- 
thing was  satisfactory  during  the  voyage,  and 
also  he  Mas  allowed  to  retain  jirofits  made  by 
retailing  glasses  of  whisky  : — Held  (Fletcher 
IVIoulton,  L.J.,  differing),  that  these  items  should 
be  taken  into  account  in  arriving  at  the  re-  ' 
muneration  of  the  steward,  so  that  if  they 
brought  it  beyond  £250  a  year  he  would  not 
be  a  "  workman  "  within  the  Act,  and  the  claim 


of  his  widow  for  compensation  on  account  of  his 
death  would  fail. 

Per  Fletcher  ]VIoulton,  L.J.  :  The  question  of 
"  remuneration  "  must  be  determined  by  the 
contract  of  service,  and  not  by  an  ex  post  facto 
examination  of  what  may  have  happened  under 
it,  and  therefore  the  contingent  advantage 
from  the  bonus,  not  being  mentioned  in  the 
contract  and  being  a  voluntary  payment,  should 
not  be  taken  into  account.  As  to  the  profits 
by  retailing  glasses  of  whisky,  there  was  no 
evidence  of  the  amount  derived  from  this 
source  which  would  enable  the  arbitrator  to  take 
such  profit  into  account. 

Dothie  V.  MacAndrew  db  Co.  (No.  815  supra) 
folloMed. 

Skailes  I'.  Blue  Anchor  Line.  Lim.,  (1910) 
80  L.  J.  K.B.  442  ;  [1911]  1  K.B.  360  ;  103 
L.  T.  741  ;  27  T.  L.  R.  119  ;  55  Sol.  Jo.  107  ; 
4  B.  16— C.A. 

818.  "Employment  of  a  Casual  Nature" — 
Window-Cleaner — No  Contract  of  Permanent  or 
Periodic    Employment    or    Service.]  —  A     man 

who  did  odd  jobs  for  different  persons,  but 
whose  principal  occupation  was  %vindow-cleaning, 
was  engaged  in  cleaning  the  windows  of  the 
private  dwelling-house  of  his  employer,  a 
member  of  the  Stock  Exchange,  and  whilst  so 
engaged  met  with  a  fatal  accident.  For  about 
two  years  prior  to  the  accident  he  had  cleaned 
the  windows  at  intervals  varying  from  three 
to  six  weeks.  He  used  to  be  sent  for  when  the 
windows  required  cleaning,  and  was  paid 
65.  Qd.  each  time  he  came,  but  there  was  no 
contract,  either  permanent  or  periodic,  of 
employment  or  service : — Held,  that  the 
employment  of  the  deceased  was  "  employment 
of  a  casual  nature,"  and  that,  not  having  been 
employed  for  the  purposes  of  his  employer's 
trade  or  business,  he  was  not  a  "  workman  " 
within  sect.  13  of  the  Workmen's  Compensation 
Act,  1906,  and  that  therefore  the  employer 
was  not  liable  under  the  Act. 
Hill  v.  Begg,  77  L.  J.  K.B.   1074  ;    [1908] 

2  K.B.  802  ;    99  L.  T.   104 ;    24  T.  L.  R. 

711  ;    52  Sol.  Jo.  581  ;    1  B.  320— C.A. 

819.  Professional  Football  Player  Engaged  by 
Club.] — -A  professional  football  player  engaged 
by  a  football  club  at  a  weekly  salary,  and  bound 
by  the  terms  of  his  agreement  to  obey  the  orders 
and  instructions  of  the  club,  is  a  "workman" 
within  the  Workmen's  Compensation  Act,  1906. 

Walker  v.  Crystal  Palace  Football  Club, 
LiM.,  79  L.  J.  K.B.  229  ;  [1910]  1  K.B.  87  ; 
101  L.  T.  645  ;  26  T.  L.  R.  71  ;  54  Sol.  Jo. 
65  ;    3  B.  53— C.A. 

820.  "  Employer  "  —  Workman  Temporarily 
Lent  to  Another.] — The  owners  of  a  threshing 
machine  let  it  out  on  hire  to  farmers.  By 
law  it  was  necessary  for  them  to  have  three  men 
attending  the  machine  while  passing  along 
public  roads — one  of  whom,  the  appUcant  for 
compensation,  was  engaged  to  walk  along  the 
road  carrying  a  flag.  When  the  machine  arrived 
at  a  farm  the  applicant  acted  as  a  "  trusser- 
hand,"  receiving  payment  for  so  acting  from 
the  farmer.  While  acting  as  "  trusser-hand " 
the  applicant  was  injured  by  accident : — 
Held,  that  there  was  evidence  to  support  the 
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finding  of  the  County  Court  Judge  that  the 
owners,  and  not  the  hirer,  of  the  machine  were 
the  employers. 

Reeu  v.  Smith,   Wilkinson   &   Co.,    (1910) 
3  B.  223— C.A. 

821.  Police  Constable  acting  as  Fireman.] — 
The  PoUce  Act,  1893,  i)rovidcs  that  when  a 
constable  belonging  to  any  police  force  acts 
as  a  fireman  on  the  direction  of  the  police 
authority,  he  shall  be  deemed  for  the  purposes 
of  the  Police  Act,  1890,  to  be  in  the  execution 
of  his  duty.  Wliile  acting  as  a  fireman  a  police 
constable  was  injured : — Held,  that  he  was 
acting  in  the  execution  of  his  duty  as  a  constable, 
and  was  therefore  excluded  from  the  benefits 
of  the  Workmen's  Compensation  Act,   1906. 

SuDELL  V.  Blackburn  Corporation,  (1910) 
3  B.  227— C.A. 

822.  "Contract  of  Service" — Vessel  Sailed 
under  the  "  Thirds  ^'  or  Sharing  System — Owner 
and  Master.] — The  master  of  a  vessel,  sailed 
under  the  thirds  or  sharing  system,  was  at 
liberty  to  carry  what  cargoes  and  to  what 
ports  he  pleased,  the  owner  taking  one-third 
of  the  gross  profits  (less  10s.),  finding  the  ship 
in  gear,  and  repairing  it,  and  the  master 
taking  the  remaining  two-thirds,  and  paying  and 
feeding  the  crew  (whom  he  engaged),  and 
paying  harbour  dues.  The  vessel  went  down 
with  the  loss  of  all  hands,  and  the  master's 
dependants  made  a  claim  for  compensation  : — 
Held,  that  the  master  was  not  the  servant  of 
the  owner. 

Boon  v.  Qttance,  (1909)  102  L.  T.  443  ;   3  B. 
106— C.A. 

823.  Contract  of  Service — Master  of  Small 
Vessel  Paid  by  Share  of  Gross  Receipts.] — The 
dependants  of  the  master  of  a  small  vessel,  who 
had  been  drowned,  alleged  that  the  deceased 
man  was  the  servant  of  the  respondents,  and 
books  were  produced  in  evidence  showing  that 
the  deceased  man  had  been  paid  by  the  retention 
of  two-thirds  of  the  gross  receipts,  out  of  which 
the  deceased  man  had  also  to  pay  the  ship's 
disbursements  and  expenses,  the  remaining  one- 
third  of  the  gross  receipts  being  forwarded  to 
the  respondents.  The  respondents  called  no 
evidence  to  prove  the  relationship  between  the 
deceased  man  and  themselves  : — Held,  that  there 
was  evidence  to  support  the  finding  of  the  County 
Court  Judge  that  there  was  a  contract  of  service 
between  the  deceased  man  and  the  respondents. 

Boon  V.  Quance  (No.  822  supra)  distinguished. 

Jones  &  Another  v.  0\vners  of  the  Ship 

"Alice  and  Eliza."  (1910)  3  B.  495— C.A. 

824.  "  Contract  of  Service  " — Vessel  sailed 
under  the  "  Halves  "  or  Sharing  System — Owner 
and  Master.] — The  facts  in  the  case  were 
almost  identical  with  those  in  Boo7i  v.  Quance 
(No.  822  supra),  except  that  the  sharing  was  in 
halves  : — Held,  that  there  was  no  contract  of 
service  between  the  owner  and  the  master  of  the 
ship,  and  that  therefore  the  latter's  dependants 
were  not  entitled  to  compensation  in  respect  of 
his  death  by  accident. 

Hughes  v.  Postlethwaite,  (1910)  4  B.  105 — 
C.A. 


825.  "  Employer  "  —  Contract  —  Workman's 
Wages  paid  through  a  Stevedore.] — A  workman 
was  drowned  while  eni,'agi'd  mooring  a  vessel 
belonging  to  the  respondents.  The  deceased 
workman  received  payment  for  mooring 
operations  carried  out  by  liim  from  a  stevedore 
who  worked  for  the  respondents  and  other 
people.  The  stevedore  stated  that  the  money 
paid  by  him  to  the  deceased  workman  was  so 
paid  for  the  convenience  of  the  respondents,  and 
that  such  suras  Avere  included  A\ithout  any 
profit  to  himself  in  his  accounts  with  the  re- 
spondents. The  County  Court  Judge  found 
that  the  deceased  workman  was  employed 
directly  by  the  respondents,  and  not,  as  they 
alleged,  by  the  stevedore  : — Held,  that  the 
question  was  one  of  fact,  and  that  there  was 
some  evidence  to  support  the  finding  of  the 
County  Court  Judge. 

Pollard  v.  Goole  &  Hull  Steam  Towing 
Co.,  LiM.,  (1910)  3  B.  360— C.A. 

820.  "  Workman  "— "  Contract  of  Service  "— 
Taxicab  Driver.] — A  taxicab  driver,  \\hilst  in 
the  yard  of  a  taxicab  company  preparing  to  take 
out  one  of  their  cabs,  was  turning  the  handle 
to  start  the  engine,  when  it  back-fired  ;  one  of 
his  knuckles  was  cut,  blood-poisoning  followed, 
and  he  died  some  days  afterwards.  His  M'idow 
claimed  compensation  against  the  companj-  under 
the  Workmen's  Compensation  Act,  1906,  on  the 
ground  that  he  was  a  "  workman "  A^dthin 
the  definition  in  sect.  13.  According  to  the 
practice  in  the  yard,  each  time  a  driver  obtained 
a  cab  he  signed  a  printed  form  of  declaration 
that  he  had  taken  out  the  particular  cab  in  good 
condition  with  full  kit  of  tools,  tariff,  and  police 
plates  properly  affixed  and  ^^■ith  his  badge  and 
licence,  and  that  he  would  be  personally  re- 
sponsible for  any  violation  of  the  police  regu- 
lations. Underneath  the  declaration  there  was 
a  space  in  which  a  summary  of  the  total  takings 
as  registered  bj'  the  cab's  taximeter  was 
entered  by  a  clerk  of  the  company  A\hen  the  cab 
came  in.  Three-fourths  of  such  takings  were 
paid  by  the  driver  to  the  company,  and  the  other 
fourth  A\as  retained  by  him,  he  paying  the  com- 
pany thereout  for  the  petrol  used  by  him.  He 
did  not  receive  any  Avages  from  the  company. 
A  driver  on  leaving  the  yard  could  take  the  cab 
AA'here  he  pleased,  and  might  keep  it  out  until 
the  next  day  or  for  several  days.  The  only 
I  control  the  company  had  over  the  drivers  was 
that  they  might  refuse  to  let  a  driver  have 
a  cab  the  next  time  he  applied  for  one  : — Held, 
I  on  these  facts,  that  there  A^as  no  contract  of 
I  service  between  the  deceased  and  the  company, 
and  that  the  relation  AAas  not  that  of  master  and 
I  servant,  but  of  bailor  and  bailee,  or  possibly  of 
co-adventurers,  and  that  consequently  the  AvidoAV 
Avas  not  entitled  to  compensation. 
Doggett  v.  Waterloo  Taxicab  Co.,  Lial, 
'  (1910)  79  L.  J.  K.B.  1085;    [1910]  2  K.B. 

336  ;    102  L.  T.  874  ;    26  T.  L.  R.  491  :    54 

Sol.  Jo.  541  ;    3  B.  371— C.A. 

827.  Taxicab  Driver — Relationship  of  Master 
and  Servant — Bailor  and  Bailee.] — The  appellant 
Avas  a  taxicab  driver  A\ho,  in  driving  a  cab  of  the 
respondents,  met  Avith  an  accident.  The  County 
Court  Judge  found  that  the  relation  between  the 
,  respondents  and  the  appellant  A\'as  that  of  bailor 
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and  bailee,  and  not  that  of  master  and  servant, 
and  dismissed  the  application  : — Held,  that  the 
finding  of  the  County  Court  Judge  could  not 
be  disturbed. 

Per  Lord  Atkinson :  A  County  Court  Judge 
sitting  as  arbitrator  under  the  Workmen's 
Compensation  Act,  1906,  is  as  absolute,  or  a 
more  absolute  judge  of  fact  than  a  jury  at  nisi 
prius,  and  his  decisions  can  only  be  reviewed  on 
questions  of  law. 

Decision  of  C.A.  {sub  nom.  Bates-Smith  v. 
General  Motor  Cab  Co.,  (1910)  3  B.  500) 
affirmed. 

Smith  v.  General  Motor  Cab  Co.,  (1911) 
80  L.  J.  K.B.  839;  [19111  A.C.  188;  105 
L.  T.  113  ;  27  T.  L.  R.  370  ;  55  Sol.  Jo.  439  ; 
4  B.  249— H.L.  (E.). 

1906  Act,  sec.  13,  Sched.  I.  (2)  (b). 

828.  '*  Employment  of  a  Casual  Nature  " — 
Washerwoman  —  "  Contract  of  Service  "  — 
Periodical     and     Regular     Employment.]  —  A 

washerwoman  and  charwoman  was  engaged 
in  washing  clothes  at  the  private  house  of  a 
man  and  his  wife,  when  she  met  with  an  accident 
to  her  left  hand  and  was  permanently  incapa- 
citated. For  about  eighteen  months  prior  to 
the  accident,  which  happened  on  a  Tuesday, 
she  had  been  in  the  habit  of  going  to  the  house 
every  Friday  and  on  alternate  Tuesdays,  for 
the  purpose  of  washing,  and  on  other  days  of 
the  week  she  washed  and  cleaned  for  different 
persons,  and  also  did  washing  at  her  own  home. 
She  made  a  claim  under  the  Workmen's  Com- 
pensation Act,  1906,  and  the  County  Court  Judge 
found  that  she  was  not  in  the  casual  but  in  the 
regular  cmjiloyment  of  the  man  and  his  wife, 
and  he  made  an  award  in  her  favour  based  on 
her  aggregate  earnings  in  the  different  employ- 
ments : — Held,  that  there  was  ample  evidence 
to  justify  the  finding ;  that  consequently 
the  applicant  was  a  "  workman "  engaged 
under  "  a  contract  of  service  "  within  sect.  13 
of  the  Act,  under  which  the  employment  was 
not  "  of  a  casual  nature,"  but  was  periodical 
and  regular ;  and  that  with  regard  to  the 
measure  of  compensation  the  case  was  within 
Schedule  I.  2  (b)  of  the  Act. 

Hill  V.  Begg  (No.  818  siipra)  distinguished. 

Dewhuest  v.  Mather,  77  L.  J.  K.B.  1077  ; 
[1908]  2  K.B.  754;  99  L.  T.  568;  24 
T.  L.  R.  819  ;  52  Sol.  Jo.  681  ;  1  B.  328 
—C.A. 

(B)  Scottish  Cases. 

1897  Act,  sees.  4,  7  (2). 
1906  Act,  sees.  4,  13. 

829.  Independent  Contractor.]- A  slater  con- 
tracted with  D.,  who  was  assumed  to  be  the 
undertaker,  to  execute  certain  slate  work  on 
a  building  belonging  to  the  latter.  While 
working  on  the  building  the  slater  was  injured : 
— Held  (diss.  Lord  Young),  that  a  claim  under 
the  Workmen's  Compensation  Act,  1897,  made 
by  an  independent  contractor  against  the 
undertaker  of  the  work  which  he  had  contracted 
to  do,  was  impliedly  excluded  by  the  terms 
of  sect.  4  of  the  Act. 

Opinion  (per  the  Lord  Justice-Clerk,  Lord 
Trayner,    and    Lord    Moncrieff ) :  ( 1 )    that    an 


independent  contractor,  even  although  he  him- 
self work  at  the  work  which  he  has  contracted 
to  do,  and  is  injured  while  so  working,  is  not 
entitled  to  the  benefits  of  the  Workmen's 
Compensation  Act,  1897,  and  (2)  that  the 
benefits  of  that  Act  are  confined  to  persons 
employed  under  a  contract  of  service. 

Opinion  (per  Lord  Moncrieff),  that  the  4th 
section  of  the  Act  does  not  give  any  right  of 
compensation  to  a  contractor's  servants  against 
an  owner  of  property  who  employs  a  contractor 
to  repair  his  house,  but  does  not  himself  engage 
in  or  undertake  the  work. 

M'Gregor  v.  Dansken,  (1899)  36  Sc.  L.  R. 
393  ;    1  F.  536  ;   6  S.  L.  T.  308— Ct.  of  Sess. 

1897  Act,  sec.  7  (2). 
1906  Act,  sec.  13. 

830.  Contract  of  Employment — Member  of 
Squad  Undertaking  Piecework.] — A  firm  of  ship- 
builders entered  into  an  arrangement  with 
the  leader  of  a  squad  of  platers  for  the  pre- 
paration by  the  squad  of  certain  frames. 
Under  this  arrangement  the  squad  were  to  be 
paid  a  certain  sum  per  frame,  withextras.  They 
worked  with  their  own  hands,  but  had  to 
employ  certain  unskilled  labourers,  called 
helpers,  who  were  paid  by  the  squad.  All  the 
requisite  plant  and  material  was  provided  by 
the  shipbuilders,  and  the  whole  work  was 
carried  on  in  their  premises.  The  members 
of  the  squad  were  bound  to  work  continuously 
all  the  working  hours  i-ecognised  in  the  yard, 
and  when  the  woi'king  hours  were  exceeded 
they  were  entitled  to  6d.  for  each  extra  hour, 
and  the  helpers  to  half  time  extra.  The  leader 
of  the  squad  received  weekly  the  sum  due  to 
the  whole  squad,  and  this  sum,  after  payment 
of  the  helpers,  was  divided  among  the  members 
of  the  squad.  The  members  of  the  squad  were 
sub'ect  to  the  general  rules  and  regulations 
of  the  yard.  The  shipbuilders'  foreman  super- 
vised the  work,  but  did  not  interfere  with  it 
unless  it  was  badly  done. 

A  member  of  the  squad  was  accidentally 
killed  while  at  work  in  the  shipbuilding  yard: 
— Held,  that  he  was  a  "  workman  "  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897  ;  and  that  the  shipbuilders  were 
liable  in  compensation  to  his  representatives 
under  this  Act. 

Opinion  (per  the  Lord  President),  that  the 
benefits  of  the  Act  are  not  confined  to  persons 
under   contracts  of   service    or    apprenticeship. 

DuNLOP  &  Co.  V.  M'Ceeady,  (1900)  37  Sc. 
L.  R.  779  ;  2  F.  1027  ;  8  S.  L.  T.  91— 
Ct.  of  Sess. 

831.  Piecework  Done  Under  Agreement  by 
Offer  and  Acceptance.]  —  Two  labourers,  by 
offer  and  acceptance,  agreed  with  a  quarry- 
master  to  execute  a  specific  piece  of  work  at  a 
quarry  on  specified  terms  "  per  cubic  yard." 
They  were  joined  in  the  job  by  a  third  man, 
and  the  three,  with  the  assistance,  during  part 
of  the  time,  of  a  man  whom  they  hired  at  a 
fixed  wage  per  week,  did  the  whole  of  the 
manual  labour  themselves.  The  quarrymaster, 
who  supplied  the  plant  and  tools  for  the  work, 
exercised  no  control  over  the  men,  and  they 
were  not  tied  down  to  hours.      One  of   the  two 
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men  who  had  offered  to  do  the  work  was  killed 
in  the  course  of  it.  In  an  application  by  his 
widow  for  compensation  under  the  Workmen's 
Compensation  Act,  1897,— //cW  (diss.  Lord 
Young),  that  the  deceased  was  not  a  workman  in 
the  sense  of  the  Act,  but  was  an  independent 
contractor. 

Hayden  v.  Dick,   (1902)  40  Sc.  L.  R.  95; 
5  F.  150  ;   10  S.  L.  T.  380— Ct.  of  Sess. 


832.  Quarryman  Engaged  to  Quarry  Stone  on 
Estate  for  Estate  Requirements.] — A.,  a  quarry- 
man,  was  engaged  to  quarry  stone  blocks  for 
wire  fences  and  stones  for  farm  buildings  in 
such  quantities  as  might  be  directed,  at  the  rate 
of  5s.  a  day  for  such  days  as  he  chose  to  work, 
the  quarry  being  on  the  employer's  estate,  and 
the  quarrying  being  done  to  meet  estate  require- 
ments. A.  might,  if  he  desired  it,  emiiloy 
assistants  to  be  paid  for  through  him  at  the 
same  rate,  and  for  the  first  eight  days  he  so 
employed  his  son,  but  for  four  weeks  preceding 
the  accident  he  worked  alone.  He  was  told 
where  he  was  to  work,  but  was  entitled  to 
exercise  his  own  judgment  as  to  where  the 
excavation  in  the  quarry  was  to  be  made. 
Tools  for  the  work  were  provided  partly  by 
himself  and  partly  by  the  estate,  and  the  estate 
forester  visited  the  quarry  and  kept  a  note  of 
the  days  on  which  he  worked.  A.  having  been 
injured  by  an  explosion  while  engaged  in  his 
work, — Held,  that  A.  was  a  workman  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897,  and  not  a  contractor. 

Paterson  v.  Lockhart,  (1905)  42  Sc.  L.  R. 
755  ;  7  F.  954  ;  13  S.  L.  T.  298— Ct.  of  Sess. 


1906  Act,  sees.  1  (1),  7  (1). 

833.  Service,  Hiring,  or  Joint- Ad  venture — 
Boatman — Remuneration  by  Share  of  Gross 
Earnings  of  Boat.] — -A  firm  of  fish  curers  engaged 
A.  to  work  a  "  flitboat  "  belonging  to  them, 
and  authorised  him  to  find  another  man  to 
go  along  with  him.  A.  engaged  B.  to  work 
under  him  on  the  boat,  which  was  not  in  any 
sense  a  fishing  boat,  but  was  a  boat  used  for 
carrying  cargo  between  the  curing  stations  and 
vessels  lying  off  shore  and  landing  goods  from 
steamers.  A.  and  B.  were  to  be  remunerated 
by  one-third  each  of  the  gross  earnings  of  the 
boat,  the  remaining  third  going  to  her  owners. 
The  boat  was  maintained  by  the  firm,  and  both 
the  men  and  the  boat  were  subject  to  their 
orders.  When  not  required  by  the  owners  the 
boat  did  "  flitting  "  for  other  curers,  such  work 
being  undertaken  by  A.  as  skipper  on  behalf 
of  the  boat,  and  the  rates  charged  being  the 
same  as  those  paid  by  the  firm  to  the  boat  for 
similar  work.  When  the  men  were  not  em- 
ployed afloat,  the  firm,  whenever  possible, 
supplied  them  with  work  ashore,  e.g.  cutting 
peats,  &c.,  for  which  they  were  paid.  No  part 
of  the  capital  embarked  was  supplied  by  A.  or 
B.,  nor  were  they  liable  for  any  loss  that  might 
be  incurred.  In  the  course  of  his  employment 
as  boatman  B.  was  drowned  : — Held,  that  B. 
was  a  "  workman  "  in  the  sense  of  the  Workmen's 
Compensation  Act,  1906. 

Jamieson  v.  Clark,  (1908)  46  Sc.  L.  R.  73; 
[1909]  S.  C.  132  ;  16  S.  L.  T.  451  ;  2  B. 
228— Ct.  of  Sess. 
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1906  .4f/,  sec.  7  (2). 

834.  Fisherman — Remuneration  by  Shares  in 
Profits  or  Gross  Earnings.]— The  first  fisher- 
man of  a  trawler  was  remunerated  while  at 
sea  by  receiving  one  and  one-eighth  share 
(the  shares  being  fourteenths)  of  the  price  of  the 
fish  sold  after  each  trip,  after  deduction  of 
certain  charges  for  current  expenses,  such  as 
salesman's  commissions  and  harbour  dues. 
No  deductions  were  made  in  respect  of  wages 
of  crew,  depreciation,  or  interest  on  capital. 
Wlien  the  vessel  was  in  harbour  he  received 
wages  at  the  rate  of  5s.  a  day.  He  was  injured 
while  trawling  at  sea,  and  claimed  compensation 
under  the  Workmen's  Compensation  Act,  1906  : 
— Held,  that  he  was  remunerated  by  a  share  in 
the  "  profits  on  the  gross  earnings  of  the  working  " 
of  the  trawler,  and  accordingly  was  excluded  bj' 
sect.  7  (2)  from  the  benefits  of  the  Act. 

Aberdeen  Steam  Trawling  &  Fishing  Co.. 
LiM.  V.  Gill,  (1907)  45  Sc.  L.  R.  247  ;  [1908] 
S.  C.  328;  15  S.  L.  T.  641;  1  B.  274— Ct.  of 
Sess. 

1906  Act,  sees.  7,   13. 

835.  Seaman — Vessel  Let  to  Charterers — 
"  Employer  " — Whether  Charterer  or  Owner- 
Crew   Provided   and   Paid   by   Owner.] — A.,  the 

registered  owner  of  a  steam  tug.  chartered  her 
to  B.  Under  the  charter-party  A.  was  bound  to 
provide  and  pay  a  crew  of  two  men,  including 
M.,  and  A.  alone  had  power  to  dismiss  them. 
The  possession,  control,  and  management  of 
the  vessel  under  the  charter-party  belonged  to 
B.  : — Held,  that  A.,  and  not  B.,  was  M.'s 
employer  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906. 
I      ]\Iackinnon  v.  Miller,  (1909)  46  Sc.  L.  R. 

299  ;    [1909]  S.  C.  373  ;    [1909]  1  S.  L.  T. 

65  ;   2  B.  64— Ct.  of  Sess. 


1906  Act,  sec.   13. 

836.  Casual  Employment  —  Employment  for 
Purposes  of  Business — Window  Cleaner — Doctor.] 
— A  jobbing  window  cleaner  was  in  the 
habit  of  going  to  a  doctor's  house  once  a 
month  to  clean  the  windows.  There  was  no 
formal  contract  between  the  parties,  and  no 
invitation  was  sent  or  special  mission  given, 
but  the  window  cleaner  went  on  the  chance  of 
getting  the  job,  rang  the  door  bell,  was  admitted 
by  the  servant,  and  did  the  work.  Among  the 
windows  he  cleaned  was  that  of  the  doctor's 
consulting-room  or  surgery.  On  the  occasion 
of  one  of  his  visits,  while  cleaning  the  dining- 
room  window,  he  fell  into  the  area  and  was 
injured  : — Held,  that  the  employment  was  of  a 
casual  nature  and  was  not  for  the  purposes  of 
the  employer's  trade  or  business,  and  that 
accordingly  tlie  injured  man  was  not  a  "  work- 
man "  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906. 

Hill  V.  Begg  (No.  818  supra)  followed. 

Rennie  v.  Reid,  (1908)  45  Sc.  L.  R.  814; 
[1908]  S.  C.  1051  ;  16  S.  L.  T.  222  ;  1  B. 
324— Ct.  of  Sess. 

t  837.  Contractor — Owner  of  Horse  Engaged  to 
1  Bring  Horse  and  Drag  Logs  of  Timber  from  one 
1  Place    to    Another — Payment  Including    Use    of 
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Horse  —  No  Obligation  to  do  Work  Person- 
ally.] —  A  person  was  engaged  by  a  firm  of 
timber  merchants  to  bring  a.  horse  belonging 
to  him  and  drag  logs  of  timber  from  the  side 
of  a  ship  which  was  being  unloaded  in  harbour 
to  a  place  where  the  logs  were  stored.  He 
received  a  certain  sum  per  day  for  himself 
and  his  horse,  and  he  might  have  got  that  sum 
by  sending  a  servant,  if  he  had  one,  to  lead  the 
horse.  He  was  under  no  obhgation  to  come 
on  any  particular  day,  and  he  could  be  told 
not  to  come  until  he  was  wanted.  Having 
been  injured  while  so  engaged,  he  claimed 
compensation  under  the  Workmen's  Compensa- 
tion Act,  190G : — Held,  that  he  was  not  a 
"  workman  "  in  the  sense  of  the  Act,  but  an 
independent  contractor. 

Paterson  v.  Lockhart  (No.  832  sufra)  dis- 
tinguished. 

CmsHOLM  V.  Walker  &  Co.,  (1908)  46  Sc.  L. 
R.  24 ;  [1909]  S.  C.  31  ;  16  S.  L.  T.  395  ; 
2  B.  261— Ct.  of  Sess. 


838.  Sub-contractor  —  Stone-breaker  Engaged 
at    Fixed    Rate    per    Cubic    Yard.]  —  .\.    was 

engaged  to  break  stones  for  road  metal,  at  a 
fixed  rate  per  cubic  yard,  by  B.,  who  had 
a  contract  for  the  supply  of  road  metal  with  a 
county  road  authority,  and  who  furnished  A. 
with  material.  A.  was  injured  while  engaged 
on  the  work,  and  claimed  compensation  from 
B.  under  the  W^orkmen's  Compensation  Act, 
1906  : — Held,  that  A.  was  a  "  woikman  "  in  the 
sense  of  the  Act  and  not  a  sub-contractor. 
Boyd  v.  Doharty,  (1908)  46  Sc.  L.  R.  71  ; 

[1909]  S.  C.  87  ;    16  S.  L.  T.  429  ;    2  B. 

257— Ct.  of  Sess. 


839.  Employer — Distress  Committee  —  Work- 
man Injured  while  Engaged  in  Temporary  Work 
Provided  by  Distress  Committee.]  —  A  distress 
committee  under  the  Unemployed  Workmen 
Act,  1905,  provided  temporary  work  for  an 
applicant,  in  the  course  of  which  he  was 
injured : — Held,  that  the  distress  committee 
were  employers  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1906,  and  were 
therefore  liable  in  compensation. 

Portonx.  Central  Unemployed  Body  for  London 
(No.  812  sup)-a)  followed. 

GiLROY  )'.  JLvcKiE  &  Others.  (1909)  46  Sc. 
L.  R.  325;  [1909]  S.  C.  466;  [1909]  1  S.  L.  T. 
141  ;  2  B.  269— Ct.  of  Sess. 

^"840.  Workman— Inmate   oi   BUnd   Institute — 
Charity.] — A  blind  man  was    injured  while  em- 
ployed in  the  industrial  department  of  an  in- 
stitute  for   the    blind.     This   department    was 
supported   partly    by   charitable    contributions 
received  by  the  institute.     The  institute  gave 
the  man,  in  respect  of  his  services,  board,  lodging, 
and  5s.  a  month,  and  received  on  his  account 
charitable  and  parochial  assistance  which  came 
to  a  few  pounds  less  than  the  amount  it  ex- 
pended on  him  : — Held,   that  the  man  Avas  a 
A\'orkman. 
MacGillivray  v.  The  Northern  Counties 
Institute  for  the  Blind,  (1911)  48  Sc. 
L.    R.   811;    [1911]   S.  C.  897;    [1911]  2 
S.  L.  T.  57  ;   4  B.  429— Q.  of  Sess. 


841.  Employer — Workman — Co-owner  of  Ship 
Employed  as  Master  by  Managing  Owner — 
Right  of  Master's  Dependants  to  Recover  Com- 
pensation from  Managing  Owner.] — A  person 
who  owned  ten  sixty-fourth  shares  of  a 
trading  schooner  was  employed  as  master  by 
the  managing  owner,  and  met  his  death  while 
in  the  course  of  his  employment : — Held,  in  the 
absence  of  any  proof  of  partnership  or  joint 
adventure  in  a  course  of  trading,  that  the  master 
was  a  "  workman  "  and  his  dependants  were 
entitled  to  recover  compensation  from  the 
managing  owner. 

Ellis  V.  Ellis  ffc  Co.  (No.  804  supra)  distin- 
guished. 

Qucere  whether  a  partner  employed  by  the 
partnership  would  be  entitled  to  claim  com- 
pensation from  the  partnership. 

Carswell  v.  Sharpe  &  Others,  (1910)  47  Sc. 
L.  R.  335  ;  [1910]  S.  C.  391  ;  [1910]  1  S.  L. 
T.  80  ;    3  B.  552— Ct.  of  Sess. 

842.  Contract  of  Employment.]  — -  S.,  while 
engaged  in  the  cleaning  of  the  boilers  of  a  ship, 
was  injured  by  an  accident.  S.  was  one  of 
several  boiler-sealers  engaged  to  clean  the  boilers 
by  W.,  who  contracted  with  the  shipowner  to  do 
the  work.  S.  was  subject  to  the  orders  of  W. 
in  the  performance  of  the  work,  a  certain  super- 
vision over  him  and  the  other  workmen  being 
exercised  by  a  foreman  in  the  employment  of 
the  shipowner.  S.  received  his  wages  from  W., 
who  in  turn  received  the  money  in  instalments 
from  the  shipowner  as  desired  for  payment  of 
wages  : — Held,  that  S.  was  not  in  the  employ- 
ment of  the  shipowner,  and  therefore  not 
entitled  to  receive  compensation  from  him  under 
the  Workmen's  Compensation  Act,  1906. 

Spiers  v.  Elderslie  Steamship  Co.,  Lim., 
(1909)  46  Sc.  L.  R.  893  ;  [1909]  S.  C.  1259  •, 
[1909]  2  S.  L.  T.  107  ;  2  B.  205— Ct.  of  Sess. 

843.  Workman  or  Contractor.] — A.,  a  letter 
fixer,  claimed  compensation  under  the  Work- 
men's Compensation  Act,  1906,  from  a  firm  of 
enamel  letter  makers  from  A\hom  he  frequently 
obtained  work,  and  at  whose  place  of  business 
he  was  in  the  habit  of  calling  regularly  for  at 
least  twelve  months  prior  to  his  disablement, 
with  a  view  to  obtaining  employment.  A.  was 
in  no  way  ]3recluded  from  accepting  work  from 
others,  and  might  refuse  any  particular  job 
offered  him.  He  occasionallj*  canvassed  among 
shopkeepers  to  fix  letters  on  behalf  of  the  firm, 
and  A\here  he  did  so  was  paid  only  in  respect  of 
the  orders  he  received.  He  was  paid  by  the 
piece  and  had  to  pay  his  own  expenses.  The 
arbiter  found  that  the  claimant  was  a  "  work- 
man "  within  the  meaning  of  sect.  13  of  the  Act, 
and  not  an  independent  contractor.  In  an 
appeal  the  Court  refused  to  interfere  A\ath  the 
determination  of  the  arbiter,  in  respect  that  the 
facts  entitled  him  to  draw  the  inference  that  A. 
was  a  workman . 

I  Burnham  &  Co.  V.  Taylor,  (1910)  47  Sc.  L.  R. 
643 ;  [1910]  S.  C.  705 ;  [1910]  1  S.  L.  T.  362  ; 
3  B.  569— Ct.  of  Sess. 

844.  "  Workman  " — Number  of  Employer's 
I  Family  Dwelling  in  his  House.]— A  major  son, 
;  employed  by  his  father,  lived  with  him  and  paid 
i  him  board  and  lodging.     He  was  injured  while 
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absent  for  several  weeks  on  his  employer's 
business  : — Held,  that  he  \\as  a  "  member  "  of 
his  employer's  family,  "  dwelling  in  his  house," 
and  was  not  a  workman  entitled  to  compen- 
sation in  the  sense  of  the  Act. 

M'DOUGALL     V.    M'DOUGALL,    (1911)     48    Sc. 

L.  R.  315;    [19111  S.  C.  426;    [1911]   1   S. 

L.  T.  96  ;   4  B.  373— Ct.  of  Sess. 

845.  Employers— Ship  Agents — Regulations  of 
Leith  Dock  Commissioners  regarding  Loading 
of  Coal — Sctuad  of  Coal  Trimmers  with  Head 
Man  selected  by  Commissioners  —  Accident  to 
Trimmer,] — Circumslances  where  held  that  a 
member  of  a  squad  of  coal  trimmers  who  had 
received  injuries  b}'  accident  arising  out  of 
and  in  the  course  of  his  employment  in  Leith 
Docks,  was  not  employed  by  the  Leith  Dock 
Commissioners,  nor  by  the  head  of  the  squad 
to  which  he  belonged,  nor  )jy  the  registered 
owners  of  the  ship,  but  was  in  the  employment 
of  the  agents  for  the  ship  at  Leith. 

Gibson  &  Co.  v.  Gorman.  (1909)  47  Se.  L. 
R.  394;  [1910]  S.  C.  317;  [1910]  1  S.  L.  T. 
177— Ct.  of  Sess. 


(C)  Irish  Cases. 

1906  Act,  sec.  13. 

846.  Contract  of  Service — Poor  Law  Guardians 
— Medical  Officer.]  —  There  is  no  contract  of 
service  between  a  dispensary  iloctor  and  the 
Poor  Law  Guardians  of  his  district,  within 
the  meaning  of  sect.  13  of  the  Workmen's 
Compensation  Act,  1906,  involving  liability  on 
the  Guardians  in  the  event  of  his  accidental 
injury  or  death  in  the  discharge  of  his  duties. 

Murphy  v.  Enniscorthy  Union,  Guardians 
OF,  [1908]  2Ir.  R.  609;  42  Ir.  L.  T.  R.  246  ; 
73  J.  P.  63  ;  2  B.  291— C.A. 

847.  Employment  of   a  "  Casual   Nature."] — 

A  carpenter  was  employed  by  the  respondent 
to  do  repairs  to  his  house,  for  which  he  was  to 
be  paid  at  the  rate  of  55.  a  day.  While  these 
repairs  were  in  progress  the  respondent  engaged 
some  men  from  a  timber  yard  to  cut  down 
certain  trees  close  to  his  house.  These  men 
commenced  the  cutting  down  of  the  trees,  and 
whilst  they  were  so  engaged  the  resj^ondent  had 
a  conversation  with  the  carpenter,  who  said  that 
when  he  had  finished  the  repairs  to  the  house 
he  would  cut  down  the  trees,  and  that  it  would 
cost  the  respondent  less  than  he  was  paying  the 
other  men.  The  respondent  agreed  to  this,  the 
engagement  being  that  the  carpenter  was  to  be 
paid  at  the  same  rate  as  for  the  repairs.  Two 
or  three  of  the  trees  were  cut  down  by  the 
other  men  while  the  carpenter  was  engaged  at 
the  repairs.  When  he  had  finished  the  repairs 
the  services  of  the  men  at  the  trees  were  dispensed 
with,  and  the  carpenter  started  to  cut  and 
lop  the  remaining  trees.  Whilst  so  employed 
he  fell  from  a  ladder  and  was  killed  : — Held, 
that  the  employment  was  of  a  casual  nature, 
and  the  respondent  was  not  liable  to  pay 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1906. 

M'Carthy  v.  Norcott,  43  Ir.  L.  T.  R.  17  ; 
2  B.  279— C.A. 
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848.  Casual  Employment — Assisting  to  Repair 
Roof  of  Business  Premises.] — A  casual  work- 
man was  employed  to  assist  a  slater  in 
repairing  the  roof  of  a  house  used  solely  for  the 
purpose  of  business,  and  was  killed  by  falhng 
from,  the  roof : — Held,  that  his  dependants  were 
entitled  to  compensation,  inasmuch  as  the  work 
he  was  engaged  to  assist  in  doing  was  for  the 
purposes  of  the  emplo3'er's  trade  or  business. 

Johnston  &  Others  v.  Monasterevan 
General  Store  Co.,  [1909]  2  Ir.  H.  108- 
42  Ir.  L.  T.  R.  268  ;    2  B.  183— C.A. 

849.  Casual  Labourer — Person  Employed  for 
the  Purposes  of  the  Employer 's  Trade  or  Business.] 
— A  carpenter  was  (■nij)loyed  as  a  casual  labourer 
to  lop  the  branches  of  some  trees,  the  swaying  of 
which  caused  the  roots  to  shake  and  injure  the 
wall  of  the  employer's  premises.  The  employer 
was  a  retired  doctor  who  farmed  about  215  acres 
and  resided  on  the  premises.     ^Vhile  engaged  in 

'  lopping  the  trees  the  carpenter  fell  off  a  ladder 
and  was  injured  : — Held,  that  at  the  time  of  the 
accident  the  applicant  was  employed  for  the 
purposes  of  the  employer's  business,  and  that 
he  was  entitled  to  compensation. 

Cotter  v.  Johnson,  (1911)  45  Ir.  L.  T.  R. 
259— C.A. 

850.  Contract  of  Service — Sub-contract.] — A 
person  ^^'ho  had  entered  into  a  contract  with 
a  rural  district  council  to  erect  labourers' 
cottages,  arranged  -with  a  man  who  ^\■as  a  slater 
and  mason  to  do  the  building  and  slating.  This 
man  was  not  precluded  from  working  for  other 
persons,  but  he  was  bound  to  complete  the  work 
within  six  months,  the  pei-iod  specified  in  the 
principal  contract,  and  to  carry  it  out  to  the 
satisfaction  of  the  engineer  to  tlie  rural  council ; 
and  he  ^\•as  paid  at  a  certain  rate  per  daj'.  After 
the  slater  and  mason  had  finished  his  part  of 
the  work  he  came  back  in  obedience  to  a  request 
by  the  contractor  to  right  some  defects.  While 
thus  engaged  he  met  Avith  a  fatal  accident  :— 
Held,  that  there  was  no  relationship  of  master  and 
servant,  but  that  of  contractor  and  sub-con- 
tractor, and  that  therefore  the  deceased  A\as  not 
a  workman  within  the  meaning  of  sect.  13  of  the 
Act. 

Byrne  v.  Baltinglass  R.D.C.  &  Kelly 
(1911)  45  Ir.  L.  T.  R.  206— C.A. 

851.  Contract  of  Service — Vessel  Sailed  under 
the  "  Thirds  "  or  Sharing  System— Owner  and 
Mate.]^A  vessel  was  sailed  under  the  ••thirds" 
or  sharing  system.  All  expenses  of  tonnage  and 
pilotage  were  deducted  from  the  gross  freights, 
and  of  the  residue  one-third  Ment  to  the  o\\ners! 
and  two-thirds  to  the  skipper,  who  had  thereout 
to  pay  all  working  expenses.  The  skipper  made 
all  contracts  for  freight  and  engaged  the  crew  ; 
he  could  take  the  vessel  where  he  wished  without 
consulting  the  others.  There  was  also  evidence 
to  the  effect  that  if  the  freight  did  not  produce 
enough  to  pay  the  wages  of  the  cre^A-  thev  \\ere  to 
be  paid  by  the  owners.  The  vessel  was'lost,  and 
amongst  the  drowned  was  the  mate  : — Held, 
that  there  was  sufficient  evidence  to  support  the' 
finding  that  there  was  a  contract  of  service  be- 
Uvcen  the  o\\ners  of  the  vessel  and  the  mate. 

Ow^-ers  of  the  "Victoria"  v.  Bvrlow 
(1911)  45  Ir.  L.  T.  R.  260— C.A. 
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LIST  OF  CASES 


Which  have  been  Overruled  by  Subsequent  Cases,  or  which  by  Reason  of  the 
Act  of  1906  have  now  no  Effect  in  Arbitrations  for  Compensation. 

(A)   English  Cases. 


Case 


Adams  v.  Shaddock  (1906) 

Aylward  v.  Matthews  (1905) 

Barrett  v.  Kemp  Bros.  (1904) 
Bartenv.Graij{\d02)       . 

Billings  v.  Hollotvaij  (1899) 

Boardman  v.  Scott  &  Whitwortk 
(1902) 

Buckingham  v.  Fulham  Corpo- 
ration (1905) 

Burdon  v.  Grc/json  d;  Co.  (1906) 

Burnett  v.  Drury  Lane  Theatre, 
Lim.  (1902) 

Burr  v.  Wm.  Whitelei/,  Lim. 
(1902) 

Carringtonv.  Bannister  {\QOl)  . 

Cass  y.  Butler  (imO) 

Coles  X.  Anderson  (1905)  . 
Cooper  V.  Davenport  (1900) 

Cosgrove  v.  Partington  (1901)    . 

Crowther  v.  West  Biding  Win- 
doiv  Cleaning  Co.  (1904) 

Doswell  V.  Cowell  {190Q)  . 

Dredge  v.  Conway,  Jones  d:  Co. 

(1901) 
Durrie  v.  Warren  d   Co.  (1899) 

Dyerv.  Swift  Cijcle  Co.  (1904) 


Subject-matter 


Engineering    work — Lajang    tele- 
phone wires  under  tramway 

Building — Temporary       structure 
for  crane 

Factory — A\liarf 

Factory — Ship  occupying  part  of 
dock 

Buikling     exceeding    30     feet    in 
height 

Accident — Necessity  for  fortuitous 
element 

Warehouse — Yard  used  for  storing 
waste  material 

Factory — Ship  in  dry  dock  . 

Factory — ^Theatre — Machinery 

Factory  —  Warehouse  —  Storage 
Rooms  in  basement  of  shoj) 

Factoi-y — Machinery  used  in  un- 
loading to  dock 

Undertaker — Sub-contractor 


Engineering    work  —  Connecting 
drain  to  sewer 

Undertaker — Sub-contractor 


Engineering    work — "  Any    other 
work  " 

Scaffolding — Ladder   . 


Factory — Steam  used  in  aid  of 
process 

Repair  of  Building — Wliitewash- 
ing 

Factory — Ship  in  dock — Staging  . 

Factory — Building  exceeding  30 
feet— Employment  of  more  than 
20  persons 


Now  of  ao  efiect  by  reason  of 


1906  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act,  sec.  1 
1906  Act,  sec.  1 

1906  Act,  sec.  1 

Fenton  v.  Thorley,  1903 
(Digest  1) 

1906  Act,  sec.  1 

1906  Act,  sec.  1 
1906  Act,  sec.  1 

1908  Act,  sec.  1 

1906  Act,  sec.  1 

Cooper  d:  Crane  v. 
Wright  (1902)  (Digest 

421) 

1906  Act,  sec.  1 

Cooper  d-  Crane  v. 
Wright  (1902)  (Digest 
421) 

1906  Act,  sec.  1 

1900  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

Raine  v.  Jobson  d-  Co. 
(1901),  infra 

1906  Act,  sec.  1 
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Case 


Subject-matter 


Now  of  no  effect  by  reason  of 


£ZK5  V.Cory  (1902) 
Ellison  V.  Longden  d-  Son  (1902) 
Elvin  V.  Woodward  (190S) 
Evans  v.  Cook  (1905) 

Ferguson  v.  Green  (1901) 
Fletcher  v.  Hawley  (1905) 

Fletcher     v.     London      United 
Tramways  Co.  (1902) 

Flowers  v.  Chambers  (1899) 

Francis  v.  Turner  (1900) 

FridY.Fenton(\Q0O) 

Fullick  V.  Evans  O^Donnell  <fc 
Co.  (1901) 

Green  v.  Britten  db  Gilson  (1904) 

Haddock  v.  Humphrey  (1900)   . 

Hainsborough    v.    Ralli    Bros. 
(1902) 

Hall  V.  Snowdon,   Hubbard  <& 
Co.  (1899) 

Handford  v.  CTar/te  rf;  Co.  (1907) 

Harrison  v.  Ocean  Steam  Navi- 
gation Co.  (1907) 

jyar<Zej/v.  ^mct(1905)   . 

Hennessy  v.  McCabe  (1900) 
Ifenset^v.  PFA«7e(1900)    . 

Herron  v.  Charnley  (1900) 

Boddinott  v.  Newton  Chambers 
&  Co.  (1901) 

Houlder  Line  t.  Griffin  (1905)  . 

Zeone  v.  Nash  (1903)      . 

£^ewny  V.  ^amsow  (1902) 

Kniveton  v.  Northern  Employers 
Mutual  Indemnity  Co.  (1902) 

Leech  v.  itye  and  Health  Assur- 
ance Association  (1901) 

MacGrath  v.  iVeiK  (1902) 


Wharf — Structure  moored  in  river 

Mine — Roadway 

ScafJolding — Painter's  steps 

Indemnity  under  sec.  4 — Right  to 
sue  in  High  Court 

Scaffolding — Trestles  and  boards  . 

Undertaker — Scaffolding,  erection 
of 

Railway — Tramway — Railroad     . 

Factory— Vessel  in  dock 

Factory,  on,  in  or  about — Factory 
of  undertakers 

Building  "  being  constructed  " — 
Removal  of  scaffolding 

Engineering  work — Construction 
of  railroad  signal  box 

Factory — Place  for  storage  of 
goods  ancillary  to  wholesale 
business 

Wharf — Timber  on  land  adjoining 
dock  quay 

Quay — "  Actual  use  " 

Factory — Wharf 

Factory — Vessel  berthed  alongside 
qua}' — Access  to  vessel 

Undertakers  —  Factory  —  Quay  — 
Ship 

Building  exceeding  30  feet — Ex- 
tension of  existing  building 

Factory — dock   .... 

Accident — Fortuitous  element 

Undertaker — Employer 

Repair  of  Building — Inserting  iron 
stays — Scaffolding — Platform  of 
boards,  &c. 

Act  of  1897  did  not  apply  to 
seamen 

Taxation  of  costs — Right  of  appeal 
to  C.A. 

Factory — Timber  yard  adjoining 
dock 

Appeal  to  C.A. — Order  of  judge 
for  payment  into  Savings  Bank 

Appeal  to  C.A. — Refusal  of  judge 
to  direct  payment  of  sum  into 
Savings  Bank 

Building  exceeding  30  feet — 
Method  of  measurement 


1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  4  (2) 

1906  Act,  sec.  1 
1906  Act,  sec.  1 

1906  Act,  sec.  1 

Disapproved    Raine    v. 
Jobson  (1901),  vnfra 

1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

Raine  v.  Jobson  <&  Co. 
(1901),  infra 

1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 

1906  Act,  sec.  1 

Fenton  v.  TAorfey  (1903), 
(Digest  1) 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act,  sec.  7 
1906  Act,  Sched.  II.  4 
1906  Act,  sec.  1 
1906  Act,  Sched.  II.  4 
1906  Act,  Sched.  II.  4 

1906  Act,  sec.  1 
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Case 

Subject-matter 

Now  o£  no  efEect  by  reason  of 

Mack  &  Sonsy.  Williams {}Qm) 

Workman — Sailor 

1906  Act,  sec.  7 

McLean  v.  Moss  Bay  Iron  <& 
Steel  Co.  (1909) 

Dependant,     total     or     partial — 
Wife  on  husband 

On  this  point  only, 
Hodgson  v.  Owners  of 
West  Stanley  Colliery 
(1910),  (Digest  389) 

McNicholas  v.  Dawson  (1899)  . 

Factory — Machinery  . 

1906  Act,  sec.  1 

Marshall  v.  Rudeforth  (1902)    . 

Scaffolding — Ladder    . 

1906  Act,  sec.  1 

Mason  v.  Dean  (1900)      . 

Undertakers — Contractors  for  part 
of  building 

1906  Act,  sec.  1 

Maude  v.  Brook  (1900)    . 

Scaffolding — Loose      planks      on 
trestles 

1906  Act,  sec.  1 

Medd  V.  D.  &  C.  Maclver  (1899) 

Factory — Ship  in  dock 

Baine  v.  Jobson  dk  Co. 
(1901),  infra 

Mellor  V.  Tomkinson  (1899)      . 

Building  less  than  30  feet  in  height 
— Machinery  being  used 

1906  Act,  sec.  1 

ilfem7v.  Tfi75ow(1901)  . 

Factory — Quay,  ship  discharging 
on  to 

1906  Act,  sec.  1 

Midland  By.    Co.    v.    Sharpe 
(1904) 

"  Earnings  "  —  Extras  —  Railway 
guard — Lodging  allowance 

1906  Act,  Sched.  I.  2  (d) 

Milner    v.  GVeoi  Northern  By. 
(1900) 

Employment     on     railway — Bar- 
maid at  railway  station 

1906  Act,  sec.  1 

Moreton  v.  i?eet;e  (1907)  . 

Warehouse — Buildings      used     in 
connection  with  retail  business 

1906  Act,  sec.  1 

Morgan  v.  Tydvil  Engineering 
&  Ship  Bepairing  Co. 

Factory,  occupier  of — Ship  in  dock 

1906  Act,  sec.  1 

Morris  v.  Northern  Employers 
Mutual  Indemnity  Co.  (1902) 

Appeal  to  C.A. — Order  of  judge 
for  payment  into  Savings  Bank 

1906  Act,  Sched.  IL  4 

Mtirphy  v.  O'Donnell  (1906)     . 

Engineering     work — Construction 
— Mechanical  power 

1906  Act,  sec.  1 

A^as^  V.  /^oZ/i«  sAeaci  ( 1 90 1 ) 

Factory — Machine  and  engine  for 
grinding  meal  on  farm 

1906  Act,  sec.  1 

O'Brien  v.  DoWie  (1905) 

Scaffolding — Ladder   . 

1906  Act,  sec.  1 

Owens  V.  Campbell,  Lim.  (1904) 

"  About  a  factory  " — Seamen  em- 
ployed on  ship  beside  wharf 

1906  Act,  sec.  1 

Pattison  v.   ]F/ij<e  <fc  Co.,  im. 
(1904) 

"  About  engineering  work  " 

1906  Act,  sec,  1 

Plant  V.  PFng-A*  (1905)     . 

"  Building  "  —  Measuring         up 
plumbing  work 

1906  Act,  sec.  1 

Price  V.  Marsden  (1899) 

Average  weekly  earnings — Work- 
man passing  from  one  grade  to 
a  higher  one 

(On  this  point)  1906  Act, 
Sched.  I.  2  (c) 

^aine  v.  Joftson  tfe  (7o.  (1901)   . 

Factory — Dry  dock     . 

1906  Act,  sec.  1 

i?t>6y   <Sc    Co.  V.  Cox   (No.   1) 
(1904) 

Appeal  to  C.A. — Refusal  of  judge 
to  review  taxation  of  costs 

1906  Act,  Sched.  II.  4 

Bimmer  v.  Premier  Gas  Engine 
Co.,  Lim.  (1907) 

Engineering    work — Erecting   gas 
engines  on  dock  premises — No 
part  of  construction  of  dock 

1906  Act,  sec.  1 

Bixsom  V.  Pritchard  (1900) 

Building  exceeding  30  feet — Two 
buildings,  one  above,  other  less 
than    30    feet — Demolition    of 
latter 

1906  Act,  sec.  1 

ifoperv.  Creenwoo<i(1901) 

Accident  —  Fortuitous     element 
necessary 

Fenton  v.  Thorley,  Lim. 
(1903),  (Digest  1) 
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Case 


Subjecfc-matter 


Now  of  no  effect  by  reason  of 


Senior  v.  Fountains  &  Burnley 
(1907) 

Shea  v.Drohnvaux{'^o.2)  (1904) 
Smith  V.  Coles  {l^Ofy) 

Smith  V.  Standard  Steam  Fish- 
ing Co.  (1906) 
Smithers  V.  Wallis  (1903) 

Spencer  v.  Livett,  Frank  d;  Son 
(1900) 

Stanland     v.     North    Eastern 
Steel  Co.  (1906) 

Stead  V.  Moore  and  others  (1900) 

Stevens  v.  General  Steam  Navi- 
gation Co.  (1903) 

Stuart  V.  Nixon  (1901)      . 

Timmins   v.    Leeds   Forge  Co., 
Lim.  (1900) 

Tong    V.    Great    Northern   Ry. 
(1902) 

Toole  V.  Owners  of  Ship  "Isle  of 
Erin  "  (1909) 

Tullock  V.  Waygood dhCo.(l 906) 

Veazey  V.  Chattle  [1902)  . 

Walker  v.   Lilleshall  Coal  Co. 
(1900) 

Weavings   v.    Kirk   cfc  Randall 
(1904) 

Wella)id  V.  G'reaJ  Western  Ry. 
(1900) 

Williams    v.    Ocean   Coal   Co. 
(1907) 

If  i7wio«  V.  Pafon  (1902)  . 


Wood  V.  Walsh  (1899)      . 

Woodham  v.  Atlantic  Transport 
Co.  (1899) 

Wrigley  v.    IFAi'itofcer  cfc   Sows 
(1902) 


Dependant,  total  or  partial — ^Wife 
on  husband 

Undertaker — Ship's  agent    . 

Agriculture — Farm  carpenter  occa- 
sionally assisting  in  agriculture 

Factory — Ship  in  wet  dock  . 

Scope  of  1900  Act 

Factory — Repair  of  ship  in  dock    . 

Dependant — No  presumption  that 
wife  dependant  on  husband  { 

Undertakers  —  Building  —  Con- 
struction 

Factory — -Machinery  used  in  un- 
loading 

Factory — Process  of  loading  .    ' 

Accident  —  Fortuitous  element 
necessary 

Claim  for  damages  against  third 
person  after  recovering  compen- 
sation from  master 

Dependant,  total  or  partial — Wife 
on  husband 

Engineering  work — Hydraulic  lift 
under  repair 

Scaffolding — Crawling  board  on 
roof 

Accident  —  Fortuitous  element 
necessary 

Factory — Actual  use  or  occupation 

Appeal  to  C.A. — Appeal  in  nature 
of  application  for  mandamus 

'    Dependant — No  presumption  that 
I        ■\\ife  dependent  on  husband 

Factory — Macliinery  worked  by 
hand  power 

Repair  of  building — Painting 


Scaffolding — Ladder  and  plank     . 
Factory— Macliinery   . 

On,  in  or  about  a  factory — Factory 
of  undertaker  or  of  third  person 


Hodgson  v.  Owners  of 
West  Stanley  Colliery 
(1910),  (Digest  389) 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act 

1906  Act,  sec.  1 

New  Monckton  Col- 
lieries, Lim.  (1911), 
(Digest  386) 

1906  Act 
1906  Act,  sec.  1 

1906  Act,  sec.  1 

Fenton  v.  Thorley,  Lim. 
(1903),  (Digest  1) 

1906  Act,  sec.  6 


Hodgson  v.  Owners  of 
West  Stanley  Colliery 
(1910),  (Digest  389) 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

Fenton  v.  Thorley,  Lim. 
(1903),  (Digest  1) 

1906  Act,  sec.  1 

1906  Act,  Sched.  II.  4 

New  Monckton  Col- 
lieries, Lim.  (1911), 
(Digest  386) 

1906  Act,  sec.  1 

Hoddinott  v.  Newton 
Chamhersdh  Co.  {1901), 
supra 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act,  sec.  1 
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(B)  Scottish  Cases. 


Case 

Subject-matter 

Now  of  no  effect  by  reasoa  of 

Aberdeen  Steam  Trawling  and 

Factory — Machinery  on  ship 

Reid    v.     Anchor    Line 

Fishing  Co.,  Lim.  v.  Peters 

(1903),  infra 

(1899) 

Abernethy  &  Co.  v.  Low  (1900) 

Factory — Dock — Ship  in  repairing 

Reid    V.     Anchor    Line 

dock 

(1903),  infra 

Anderson  v.  Lochgelly  Iron  and 

Mine — Colliery     siding — Part     of 

1906  Act,  sec.  1 

Coal  Co.,  Lim.  (1904) 

mine 

Baird   &   Co.,   Lim.,    Wm.    v. 

Review — Date  from  which  order 

Donaldson      Bros.       v. 

Stevenson  {l^Ql) 

may  operate 

Cowan  (Digest  729) 

Barclay,  Curie  &  Co.,  Lim.  v. 

"  Near  "      shipbuilding      yard — 

1906  Act,  sec.  1 

McMillan  (1899) 

vessel  in  dock 

/-Undertaker — Factory — Occupiers 

1906  Act 

Bdl  V.  Adam  &  Co.  (1906) 

s  Work  of  construction,  demolition 
C     or  repair 

1906  Act,  sec.  1 

Bennett    v.     Wordie     <&:     Co. 

"Claim" — Not      necessary      to 

Thompson      v.      Goold 

(1899) 

specify  amount  claimed 

(1910),  (Digest  330) 

Bruce  v.  Henry  tfc  Co.  (1900)     . 

Factory — Dock — Occupier  . 

Reid  V.  Anchor  Line 
(1903),  infra 

Caledonian  Ry.  Co.  v.  Breslin 

Railway,   employment   on — Shoe- 

1906 Act,  sec.  1 

(1900) 

ing  smith  in  stables  at  station 

Campbell  v.  Barclay,  Curie  <&  Co. 

Title  to  sue  on  death  of  a  child — 

1906  Act,  sec.  13 

Lim.  (1904) 

Deserted  wife 

Campbell  v.3I'Nee  (1903) 

Procedure — Relevant  averment — 
Factory  —  Warehouse  —  Bottle 
washing  work 

1906  Act 

Cayzer,  Irvine  cfc  Co.  v.  Dickson 

Factory — Dry     dock     hired     for 

1906  Act,  sec.  1 

(1905) 

repair  of  ship — Work  of  repair 

Clement  v.  Thomas  Bell  tfc  Son 

Title  to  sue — ^Illegitimate  child 

1906  Act,  sec.  13 

(1899) 

Colvine    v.    Anderson   db    Oibb 

Factory — Warehouse  and  shop     . 

1906  Act 

(1902) 

^Undertakers — Factory     of     third 

1906  Act 

Cooper  and  Greigy.  ^iam(1905) 

}     person 

^Engineering  work 

1906  Act,  sec.  1 

Coyne  v.  Glasgow  Steam  Coasters 

Factory — Ship  berthed  in  dock     . 

1906  Act 

Co.,  Lim.  (1906) 

Cumisky  v.  Procter  (1904) 

"  Mainly  in  agriculture  " 

1906  Act,  sec.  1 

[Amount  of    compensation — Mini- 

Robert  Forrester  db  Co.  v. 

Doj/Ze  V.   Wm.  Beattie  «fc  (Sons 

1      mum,  £150      .... 

M'Callum  (Digest  304) 

(1900) 

Average    weekly    earnings — Em- 

Lysons  v.  Andrew  Know- 

l     ployment  for  two  weeks    . 

leo     (1901),      (Digest 

274) 

Edinburgh  and  District  Tram- 

Factory— Cowshed  adjacent  to     . 

1906  Act,  sec.  1 

ways  V.  Mooney  (1901) 

Fagan  v.  Murdoch  (1899) 

Title  to  sue— Person  wholly  depen- 
dent excludes  partial  dependant 

1906  Act,  Sched.  I.  8 

George  v.  MacDonald  (1901)     . 

Factory  —  TravelUng     threshing 
machine 

1906  Act,  sec.  I 

('Height — Measurement  of     . 

1906  Act,  sec.  1 

Halstead  v.  A.  Thomson  d-  Sons 

(1901) 

^Scaffolding — Not  in  use 

1906  Act,  sec.  1 
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Case 


Sabject-matter 


Hanlin  (or  M'Kue)  v.  Melrose 

dk  Thomson  (1899) 
Healy  v.  Jos.   MacGregor  and 

Ferguson  (1900) 
Jackson  v.   A.   Rodger   <fc   Co. 

(1899) 
Jackson  v.  A.   Rodger   <&    Co. 

(1900) 
Kavanaghv.  Caledonian  Ry.  Co. 

(1903) 
Kilpatrick  v.  Wemyss  Coal  Co. 

(1906) 

Laing  v.  Young  tfc  Leslie  (1900) 


M' Donald  v.  Hobbs  6s  Samuel 
(1899) 

M'Ewan  v.    Justices  of  Perth 
(1905) 

Mackie  v,    J.    <fc    R.    Ramsay 
(1904) 

M'Kinnon{oi  Osborn)v. Bar  clay, 
Curie  dh  Co.  (1901) 

Malcolm  v.  M'Millan  (1900)    . 

Meally  v,  M'Gowan  (1902) 
Murnin  v.  Calderwood  (1899)   . 

Pari;  v.  if  aver  (1905) 

Pumpherston  Oil  Co.,  Lim.   v. 

Cavaney  (1903) 
Purves  (or  Smail)  v.  Z-.  Sterne 

<&  Co.,  Lim.  (1900) 

iJeid  V.  Anchor  Line  (1903) 


iZeid  V.  Fleming  d;  Co.  (1901)    . 

/SeZZars  v.  Campbell  (1903) 

<S<eei  V.  Oakbank  Oil  Co.,  Lim. 
(1902) 

Stewart  v.  Darngavil  Coal  Co., 
Lim.  (1902) 

Stewart  v.  Dublin  and  Glasgow 
Steam  Packet  Co.  (1902) 

Strain  v.   TFm.    Shan    &    Co. 
(1901) 

Weir  V.  Pc^rie  (1900) 


Title  to  sue — Grandchild 

Factory — Dock  .... 

Undertakers — Occupiers  of  factory 

Factory  —  Dock  —  Shipbuilding 
yard 

Factory — Bottle  washing  work 

"Claim" — Not  necessary  to 
specify  amount  claimed 

Factory — Machine  used  in  7  un- 
loading 

Scaffolding — Ladder   . 

Repairing — Painting  . 

Factory — ^Warehouse — Yard 

Undertakers — Occupiers  of  fac- 
tory— Purchase  of  grain  stored 
in  factory 

No  appeal  imder  1897  Act  to 
House  of  Lords 

Undertakers  as  defined,  not  all 
employers,  liable 

Agriculture — Forestry 

Demolition  of  building — ^Height  of 
building 

"  Claim  "  —  Not  necessary  to 
specify  amount  claimed 

Review — Date  from  which  order 
may  operate 

Occupiers  of  factory — ^Temporary 
control  by  engineers  for  trial  of 
machinery 

Factory — Dock — Ship  in  dock — 
Machinery  on  board  for  unload- 
ing 

Engineering  work — Construction 
of 

Scaffolding — Ladder   . 

Review — Date  from  which  order 
may  operate 

Factory — Quay — Occupiers 

Factory — Quay — Occupiers 

Factory — Wharf 

Factory — Mechanical  power  used 
in  aid  of  manufacturing  process 


Now  of  no  effect  by  reason  of 


1906  Act,  sec.  13 

Reid    V.    Anchor    Line 
(1903),  infra 

1906  Act,  sec.  1 

Reid    V.    Anchor    Line 
(1903),  infra 

1906  Act,  sec.  1 

Thompson      v.       Qoold 
(1910),  (Digest  330) 

Reid    V.    Anchor    Line 
(1903),  infra 

1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act.  sec.  1 


1906    Act,    Sched.    11. 

17  (b) 
1906  Act 

1906  Act,  sec.  i 
1906  Act,  sec.  1 

Thompson      v.      Goold 
(1910),  (Digest  330) 

Donaldson      Bros.       v. 
Cowan  (Digest  729) 

1906  Act,  sec.  1 


1906  Act,  sec.  1 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

Donaldson      Bros.       v. 
Cowan  (Digest  729) 

1906  Act,  sec.  1 
1906  Act.  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 
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(0)  Irish  Cases. 


Case 


Subject-matter 


Now  of  no  efEect  by  reason  of 


Anderson  v.  Cavanagh  (1906)   . 

Blair  v.  Dundalk  and  Newry 
Steam  Packet  Co.  (1899) 

Brown  v.  Herriot  (1899)  . 

Butler  V.  Bracker  (1902)  . 

Creedon  v.  Desmond  (1902) 

Fogarty  V.  Wallis  (190S)  . 

Hanlon  v.  North  City  Hilling 
Co.  (1902) 

Hassett  v.  Guardians  of  Ennis 

Union  (1906) 
Kelly  V.  Hopkins  (1908) 


Lawrence  v.  Cork  Corporation 

(1907) 
Morooney  v.  Sheehan  (1903) 

O'Donovan  v.   Cameron  Swan 
&  Co.  (1900) 


G'Hanlon  v.  Dundalk  and 
Newry  Steam  Packet  Co. 
(1899) 

Eeddy  v.  Broderick  ( 1902) 


Factory — Factory  of  third  party  . 
Factory — Ship — Winch    used    for 
raising  cargo 

Factory — Ship  lying  in  dock 
Quarry — Separate  excavation 
Factory — Quay — Occupier  . 
Factory — Dock — ^Undertaker 
Factory — Dock  . 

Scaffolding — Hauling  ladder  into 
position 

Dependant — No  presumption  that 
wife  dependent  on  husband 

Building  30  feet  liigh— Depth  of 
foundation 

Factory — Manufacturing  process 
— Pressing  hay 

Notice  of  accident  only  given  by 
dependant  before  death — 
Claim  does  not  pass  to  personal 
representative 

Workmen  to  \\hom  1897  Act 
applied — Seaman  not  one 

Repair  —  Painting  and  white- 
washing— Scaffolding 


1906  Act,  sec.  1 
1906  Act,  sec.  1 

1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 
1906  Act,  sec.  1 

1906  Act,  sec.  1 

New  Monckfon  Collier- 
ies, Lim.  (1911), 
(Digest  386) 

1906  Act,  sec.  1 

1906  Act,  sec.  1 

United  Collieries,  Lim. 
V.  Simpson  (1909), 
(Digest  403) 

1906  Act,  sec.  7 


1906  Act,  sec.  1 


WORKMEN^S  COMPENSATION  ACT,  1906. 
(6  Edw.  VII.  c.  58.) 


ARRANGEMENT  OF  SECTIONS.  §  1. 

Section 

1.  Liability  of  employers  to  workmen  for  injuries. 

2.  Time  for  taking  proceedings. 

3.  Contracting  out. 

4.  Sub -contracting. 

5.  Provision  as  to  cases  of  bankruptcy  of  employer. 

6.  Remedies  both  against  employer  and  stranger. 

7.  Application  of  Act  to  seamen. 

8.  Application  of  Act  to  industrial  diseases. 

9.  Application  to  workmen  in  employment  of  Crown. 

10.  Appointment  and  remuneration  of  medical  referees  and  arbitrators. 

11.  Detention  of  ships. 

12.'  Returns  as  to  compensation. 

13.  Definitions. 

14.  Special  provisions  as  to  Scotland. 

15.  Provisions  as  to  existing  contracts  and  schemes. 

16.  Commencement  and  repeal. 

17.  Short  title. 
Schedules. 


[Note. — The  provisions  of  the  Act  of  1906  which  are  either  new,  or  are  substituted 
for  coiTesponding  provisions  in  the  Act  of  1897,  are  printed  in  italics. 

Where  sections  in  the  Act  of  1906  correspond  with  sections  in  the  Act  of  1897 
in  subject-matter,  but  not  in  number,  a  not«  in  each  of  such  cases  refers  to  the  number 
of  the  corresponding  section  in  the  Act  of  1897.] 

An  Act  to  consolidate  and  amend  the  Law  with  respect  to  Compen- 
sation to  Workmen  for  Injuries  suffered  in  the  course  of  their 
Employment. 
Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : — 

1. — (1)  If  in  any  employment  i  personal  injury  by  accident  arising  Liability 

out  of  and  in  the  course  of  the  employment  is  caused  to  a  workman,  ^l  ®™'  ^ 

'-     •'  '    ployers  to 

his  employer  shall,  subject  as  herein-after  mentioned,  be  liable  to  workmen 

pay  compensation  in  accordance  with    the  First  Schedule  to  this  f^F   . 
\   '  ^  iniunes. 

Act. 
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§1.  (2)  Provided  that— 

(a)  The  employer  shall  not  be  liable  under  this  Act  in  respect  of 
any  injury  which  does  not  disable  the  workman  for  a 
period  of  at  least  one  iveek  ~  from  earning  full  wages  at 
the  work  at  which  he  was  employed  : 

(6)  When  the  injury  was  caused  by  the  personal  negligence  or 
wilful  act  of  the  employer  or  of  some  person  for  whose 
act  or  default  the  employer  is  responsible,  nothing  in 
this  Act  shall  affect  any  civil  liability  of  the  employer, 
but  in  that  case  the  workman  may,  at  his  option,  either 
claim  compensation  under  this  Act  or  take  proceedings 
independently  of  this  Act  ^  ;  but  the  employer  shall  not 
be  liable  to  pay  compensation  for  injury  to  a  workman 
by  accident  arising  out  of  and  in  the  course  of  the 
employment  both  independently  of  and  also  under 
this  Act,  and  shall  not  be  liable  to  any  proceedings 
independently  of  this  Act,  except  in  case  of  such  personal 
negligence  or  wilful  act  as  aforesaid  : 

(c)  If  it  is  proved  that  the  injury  to  a  workman  is  attributable 
to  the  serious  and  wilful  misconduct  of  that  workman, 
any  compensation  claimed  in  respect  of  that  injury  shall, 
unless  the  injtmj  results  in  death  or  serious  and  permanent 
disablement,^  be  disallowed. 

(3)  If  any  question  arises  in  any  proceedings  under  this  Act  as  to 
the  liability  to  pay  compensation  imder  this  Act  (including  any  question 
as  to  whether  the  person  injured  is  a  workman  to  whom  this  Act  applies  ^), 
or  as  to  the  amount  or  duration  of  compensation  under  this  Act,  the 
question,  if  not  settled  by  agreement,  shall,  subject  to  the  provisions 
of  the  First  Schedule  to  this  Act,  be  settled  by  arbitration,  in  accordance 
with  the  Second  Schedule  to  this  Act. 

(4)  If,  within  the  time  herein-after  in  this  Act  limited  for  taking 
proceedings,  an  action  is  brought  to  recover  damages  independently 
of  this  Act  for  injury  caused  by  any  accident,  and  it  is  determined  in 
such  action  that  the  injury  is  one  for  which  the  employer  is  not  liable 
in  such  action,  but  that  he  would  have  been  liable  to  pay  compensation 
under  the  provisions  of  this  Act,  the  action  shall  be  dismissed ;  but 
the  court  in  which  the  action  is  tried  shall,  if  the  plaintiff  so  choose, 
proceed  to  assess  such  compensation,  but  may  deduct ''  from  such  com- 
pensation all  or  part  of  the  costs  '^  which,  in  its  judgment,  have  been 
caused  by  the  plaintiff  bringmg  the  action  instead  of  proceeding  rmder 
this  Act.  In  any  proceeding  under  this  sub-section,  when  the  court 
assesses  the  compensation  it  shall  give  a  certificate  of  the  compensation 
it  has  awarded  and  the  directions  it  has  given  as  to  the  deduction  for 
costs,  and  such  certificate  shall  have  the  force  and  effect  of  an  award 
under  this  Act. 
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(5)  Nothing  in  this  Act  shall  affect  any  proceeding  for  a  fine  under     §§  1,  2. 
the  enactments  relating  to  mines,  factories,  or  workshops,^  or  the 
application  of  any  such  fine.'' 

^  The  words  "  to  which  this  Act  applies,"  which  appeared  in  the  Act  of  1897, 
are  omitted.  Section  7  (1)  of  that  Act  stated  the  various  employments  to  which 
the  Act  applied,  and  was  as  follows  : — 

"  This  Act  shall  apply  only  to  employment  by  the  undertakers  as  herein-after 
defined,  on  or  in  or  about  a  railway,  factory,  mine,  quarry,  or  engineermg  work, 
and  to  employment  by  the  undertakers  as  herein-after  defined  on  in  or  about  any 
building  which  exceeds  thirty  feet  in  height,  and  is  either  being  constructed  or  repaired 
by  means  of  a  scaffolding,  or  being  demolished,  or  on  which  machinery  driven  by 
steam,  water,  or  other  mechanical  power,  is  being  used  for  the  purpose  of  the  con- 
struction, repair,  or  demolition  thereof." 

In  sect.  7  (2)  "  undertakers  "  were  defined  as  follows  : — 

"  Undertakeis  "  in  the  case  of  a  railway  means  the  railway  company ;  in  the 
case  of  a  factory,  quarry,  or  laundry  means  the  occupier  thereof  within  the  meaning 
of  the  Factory  and  Workshop  Acts,  1878  to  1895  ;  in  the  case  of  a  mine  means  the 
owner  thereof  within  the  meaning  of  the  Coal  Mines  Regulation  Act,  1887,  or  the 
Metalliferous  Mines  Regulation  Act,  1872,  as  the  case  may  be,  and  in  the  case  of  an 
engineering  work  means  the  person  undertaking  the  construction,  alteration,  or 
repair  ;  and  in  the  case  of  a  building  means  the  persons  undertaking  the  construction, 
repair,  or  demolition. 

"  The  period  mentioned  in  the  Act  of  1897  was  "  two  weeks." 

■^  These  words  are  in  lieu  of  the  words  "  take  the  same  proceedings  as  were  open 
to  him  before  the  commencement  of  this  Act."  The  fact  that  the  Act  of  1897  had 
existed  made  this  alteration  necessary. 

^  This  reservation  is  entirely  new. 

^  The  words  of  the  Act  of  1897  were :  "  the  employment  is  one  to  which  this 
Act  applies."  For  definition  of  "workman"  as  used  in  this  Act  see  sect.  13.  By 
sect.  9  persons  in  the  naval  or  military  service  of  the  Crowai  are  excepted  from  the 
benefits  of  the  Act. 

"  The  words  in  the  Act  of  1897  were  :    "  and  shall  be  at  liberty  to  deduct." 

'  These  words  are  in  lieu  of  "  all  the  costs." 

*  The  Act  of  1897  did  not  refer  to  workshops. 

^  The  following  words  which  appeared  in  the  Act  of  1897  are  omitted:  "but 
if  any  such  fine,  or  any  part  thereof,  has  been  applied  for  the  benefit  of  the  person 
injured,  the  amount  so  applied  shall  be  taken  into  account  in  estimating  the  com- 
pensation under  this  Act." 

2. — ( 1 )  Proceedings  for  the  recovery  under  this  Act  of  compensation   Time  for 
for  an  injury  shall  not  be  maintainable  unless  notice  of  the  accident  p^Q^^gf^j. 
has  been  given  as  soon  as  practicable  after  the  happening  thereof  and  ings. 
before  the  workman  has  voluntarily  left  the  employment  in  which  he 
was  injured,  and  unless  the  claim  for  compensation  with  respect  to 
such  accident  has  been  made  within  six  months  from  the  occurrence 
of  the  accident  causing  the  injury,  or,  in  case  of  death,  within  six  months 
from  the  time  of  death  : 
Provided  always  that — 

(a)  the  want  of  or  any  defect  or  inaccuracy  in  such  notice  shall 
not  be  a  bar  to  the  maintenance  of  such  proceedings  if 
it  is  found  in  the  proceedings  for  settling  the  claim  that 
the  employer  is  not,  or  icoidd  not,  if  a  notice  or  an  amended 
notice  tvere  then  given  and  the  hearing  postponed,  he  ^ 
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§§  2,  3.  prejudiced  in  his  defence  by  the  want,  defect,  or  in- 

accuracy, or  that  such  want,  defect,  or  inaccuracy  was 
occasioned  by  mistake,  absence  from  the  United  Kingdom,^ 
or  other  reasonable  cause  ;  and 
(6)  the  failure  to  7naJce  a  claim  within  the  period  above  specified 
shall  not  be  a  bar  to  the  maintenance  of  such  proceedings 
if  it  is  found  that  the  failure  was  occasioned  by  mistake, 
absence  fr 0711  the  United  Kingdom,  or  other  reasonable  cau^e.'^ 

(2)  Notice  in  respect  of  an  injury  under  this  Act  shall  give  the 
name  and  address  of  the  person  injured,  and  shall  state  in  ordinary 
language  the  cause  of  the  injury  and  the  date  at  which  the  accident 
happened,^"  and  shall  be  served  on  the  employer,  or,  if  there  is  more 
than  one  employer,  upon  one  of  such  employers. 

(3)  The  notice  may  be  served  by  delivering  the  same  at,  or  sending 
it  by  post  in  a  registered  letter  addressed  to,  the  residence  or  place  of 
business  of  the  person  on  whom  it  is  to  be  served.^ 

(4)  J  Where  the  employer  is  a  body  of  persons,  corporate  or  unin- 
corporate,  the  notice  may  also  be  served  by  delivering  the  same  at,  or 
by  sending  it  by  post  in  a  registered  letter  addressed  to,  the  employer 
at  the  office,  or,  if  there  be  more  than  one  office,  any  one  of  the  offices 
of  such  body. 

1  These  words  did  not  appear  iii  the  Act  of  1897. 
-  This  sub-clause  is  entirely  new. 

2  This  is  merely  a  verbal  alteration,  the  words  in  the  old  Act  being  "  it  was 
sustained." 

■•  The  effect  of  this  sub-section  is  the  same  as  that  of  sub-sects.  (3)  and  (4)  in 
the  Act  of  1897. 

'"  In  the  Act  of  1897  this  sub-section  was  No.  (5). 

Contract-  3. — (1)  If  the  Eegistrar  of  Friendly  Societies,  after  taking  steps 

»ng  ou  .  ^^  ascertain  the  views  of  the  emploj^er  and  workmen,  certifies  that  any 
scheme  of  compensation,  benefit,  or  insurance  for  the  workmen  of  an 
employer  in  any  employment,  whether  or  not  such  scheme  includes 
other  employers  and  their  workmen,  provides  scales  of  compensation  ^ 
not  less  favourable  to  '  the  workmen  and  their  dependants  than 
the  corresponding  scales  contained  in  this  Act,^  and  that,  where  the  scheme 
provides  for  contributions  by  the  icorhnen,  the  scheme  confers  benefits 
at  least  equivalent  to  those  co?itributions,  in  addition  to  the  benefits  to 
which  the  workmen  would  have  been  entitled  under  this  Act,  and  that 
a  majority  {to  be  ascertained  by  ballot)  of  the  workmen  to  tvhom  the  scJieme 
is  applicable  are  in  favour  of  such  scheme,'^  the  employer  may,  whilst 
the  certificate  is  in  force, "^  contract  with  any  of  his  ^  workmen  that  the 
provisions  of  the  scheme  shall  be  substituted  for  the  provisions  of  this 
Act,  and  thereupon  the  employer  shall  be  liable  only  in  accordance 
with  the  scheme,  but,  save  as  aforesaid,  this  Act  shall  apply  notwith- 
standing any  contract  to  the  contrary  made  after  the  commencement 
of  this  Act. 
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(2)  The  Registrar  may  give  a  certificate  to  expire  at  the  end  of     §§  3,  4. 
a  limited  period  of  not  less  than  five  years,  and  inay  from  time  to  titne 

renew  with  or  without  modifications  such  a  certificate  to  expire  at  the  end 
of  the  period  for  which  it  is  renewed. '• 

(3)  No  scheme  shall  be  so  certified  which  contains  an  obligation 
upon  the  workmen  to  join  the  scheme  as  a  condition  of  theii-  hiring, 
or  which  does  not  contain  provisions  enabling  a  workman  to  withdraw 
from  the  scheme.^ 

(4)  If  complaint  is  made  to  the  Registrar  of  Friendly  Societies 
by  or  on  behalf  of  the  workmen  of  any  employer  that  the  benefits 
conferred  by  any  scheme  no  longer  conform  to  the  conditions  stated  in 
subsection  (l)  of  this  section,'-^  or  that  the  provisions  of  such  scheme 
are  being  violated,  or  that  the  scheme  is  not  bemg  fairly  administered, 
or  that  satisfactory  reasons  exist  for  revoking  the  certificate,  the  Regis- 
trar shall  examine  into  the  complaint,  and,  if  satisfied  that  good  cause 
exist  for  such  complaint,  shall,  unless  the  cause  of  complaint  is  removed, 
revoke  the  certificate. 

(5)  When  a  certificate  is  revoked  or  expires,  any  moneys  or  securi- 
ties held  for  the  purpose  of  the  scheme  shall,  after  due  provision  has 
been  made  to  discharge  the  liabilities  already  accrued,^^  be  distributed  as 
may  be  arranged  between  the  employer  and  workmen,  or  as  may  be 
determined  by  the  Registrar  of  Friendly  Societies  in  the  event  of  a 
difference  of  opinion. 

(6)  WTienever  a  scheme  has  been  certified  as  aforesaid,  it  shall  be 
the  duty  of  the  employer  to  answer  all  such  mquiries  and  to  furnish  all 
such  accounts  in  regard  to  the  scheme  as  may  be  made  or  required  by 
the  Registrar  of  Friendly  Societies. 

(7)  The  Chief  Registrar  of  Friendly  Societies  shall  include  in  his 
annual  report  the  particulars  of  the  proceedings  of  the  Registrar  under 
this  Act. 

(8)  The  Chief  Registrar  of  Friendly  Societies  may  mahe  regulations 
for  the  purpose  of  carrying  this  section  into  effect}^ 

^  In  the  1897  Act  the  words  were  "  is  on  the  whole." 

-  There  are  omitted  here  the  words  '•  the  general  body  of  "  which  were  in  the 
old  Act. 

■'  In  lieu  of  "  the  provisions  of  this  Act." 

■•  This  is  new. 

'"  In  the  Act  of  1897  the  words  were  "  until  the  certificate  is  revoked." 

^'  In  heu  of  "  those." 

■  This  is  additional.  -  This  is  additional. 

'  These  words  are  in  lieu  of  "  the  provisions  of  any  scheme  are  no  longer  on  the 
whole  so  favourable  to  the  general  body  of  workmen  of  such  employer  and  their 
dependants  as  the  provisions  of  this  Act." 

'"  These  words  did  not  appear  in  the  Act  of  1897. 

"  This  sub-section  is  new. 

4. — (1)  Where  any  person  {in  this  section  referred  to  as  the  principal),  ^^^^.t^^g" 
in  the  course  of  or  for  the  purposes  of  his  trade  or  business,  contracts  with 
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^4  5.  ^**y  other  joerson  {in  this  section  referred  to  as  the  contractor)  for  the 
execution  by  or  under  the  contractor  of  the  whole  or  any  'part  of  any  work 
undertaken  by  the  princi'pal,  the  principal  shall  be  liable  to  pay  to  any 
workman  employed  in  the  execution  of  the  work  any  compensation  under 
this  Act  which  he  ivould  have  been  liable  to  pay  if  that  workman  had  been 
immediately  employed  by  him ;  and  where  compensation  is  claimed 
from  or  proceedings  are  taken  against  the  principal,  then,  in  the  applica- 
tion of  this  Act,  references  to  the  principal  sJmll  be  substituted  for  references 
to  the  employer,  except  that  the  amount  of  compensation  shall  be  calculated 
ivith  reference  to  the  earnings  of  the  workman  under  the  employer  by  whom 
he  is  immediately  employed  : 

Provided  that,  where  the  contract  relates  to  threshing,  ploughing, 
or  other  agricultural  work,  and  the  contractor  provides  and  uses  machinery 
driven  by  mechanical  poiver  for  the  purpose  of  such  work,  he  and  he  alofie 
shall  be  liable  under  this  Act  to  pay  compensation  to  any  workman 
employed  by  him  on  such  work. 

(2)  Where  the  principal  is  liable  to  pay  compensation  under  this 
section,  he  shall  be  entitled  to  be  indemnified  by  any  person  who  would 
have  been  liable  to  pay  compensation  to  the  workman  indepetidently  of 
this  section,  and  all  questions  as  to  the  right  to  and  amount  of  any  such 
indemnity  shall  in  default  of  agreement  be  settled  by  arbitration  under 
this  Act. 

(3)  Nothing  in  this  section  shall  be  construed  as  preventing  a  workman 
recovering  compensation  under  this  Act  from  the  contractor  instead  of  the 
principal. 

(4)  This  section  shall  not  apply  in  any  case  where  the  accident  occurred 
elsewhere  than  on,  or  in,  or  about  premises  on  which  the  principal  has 
undertaken  to  execute  the  ivork  or  ivhich  are  otherwise  under  his  control 
or  management.^ 

'  As  this  section  is  materially  different  from  the  corresponding  section  m  the 
Act  of  1897,  that  section  is  here  set  out  in  extenso: 

"  4.  Where,  in  an  employment  to  which  this  Act  applies,  the  undertakers  as 
herein-after  defined  contract  with  any  person  for  the  execution  by  or  under  such 
contractor  of  any  work,  and  the  undertakers  would,  if  such  work  were  executed  by 
workmen  immediately  employed  by  them,  be  liable  to  pay  compensation  under 
this  Act  to  those  workmen  in  respect  of  any  accident  arising  out  of  and  m  the  course 
of  their  employment,  the  undertakers  shall  be  liable  to  pay  to  any  workmen  employed 
in  the  execution  of  the  work  any  compensation  which  is  payable  to  the  workman 
(whether  under  this  Act  or  in  respect  of  personal  negligence  or  wilful  act  independently 
of  this  Act)  by  such  contractor,  or  would  be  so  payable  if  such  contractor  were  an 
employer  to  whom  this  Act  applies. 

"  Provided  that  the  undertakers  shall  be  entitled  to  be  indemnified  by  any  other 
person  who  would  have  been  liable  independently  of  this  section. 

"  This  section  shall  not  apply  to  any  contract  with  any  person  for  the  execution 
by  or  under  such  contractor  of  any  work  which  is  merely  ancillary  or  incidental  to, 
and  is  no  part  of,  or  process  in,  the  trade  or  business  carried  on  by  such  undertakers 
respectively." 

5. — (1)  Where  any  employer  has  entered  into  a  contract  with  any 
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insurers  in  respect  of  any  liability  under  this  Act  to  any  workman,  then,       §  5. 
in  the  event  of  the  employer  becoming  bankrupt,  or  making  a  composition  provision 
or  arrangement  with  his  creditors,  or  if  the  employer  is  a  company  in  the  as  to 
event  of  the  company  having  commenced  to  be  womid  up,  the  rights  of  the  bank- 
employer  against  the  insurers  as  respects  that  liability  shall,  notwith-  ruptcy  of 
standing  anything  in  the  enactments  relating  to  bankruptcy  and  the  winding  ^   v  7'^  • 
up  of  companies,  be  transferred  to  and  vest  in  the  workman,  and  upon 
any  such  transfer  the  insurers  shall  have  the  same  rights  and  remedies 
and  be  subject  to  the  satne  liabilities  as  if  they  were  the  employer,  so  however 
that  the  insurers  shall  not  be  under  any  greater  liability  to  the  workman 
than  they  would  have  been  under  to  the  employer. 

(2)  If  the  liability  of  the  insurers  to  the  workman  is  less  than  the 
liability  of  the  employer  to  the  worhnan,  the  workman  truiy  prove  for  the 
balance  in  the  bankruptcy  or  liquidation. 

(3)  There  shall  be  included  among  the  debts  which  under  section  one 

of  the  Preferential  Payments  in  Bankruptcy  Act,  1888,  and  section  four  51  &  52 
of  the  Preferential  Payrnents  in  Bankruptcy  (Ireland)  Act,  1889,  are  in  c^°g2. 
the  distribution  of  the  property  of  a  batikrupt  and  in  the  distribution  of  52  &  53 
the  assets  of  a  company  being  wound  up  to  be  paid  in  priority  to  all  other  ^  q'q 
debts,  the  amount,  not  exceeding  in  any  individual  case  one  hundred 
pounds,  due  in  respect  of  any  compensation  the  liability  wherefor  accrued 
before  the  date  of  the  receiving  order  or  the  date  of  the  commencement  of 
the  winding  up,  and  those  Acts  and  the  Preferential  Payments  in  Bank-  60  &  61 
ruptcy  Amendment  Act,  1897,  shall  have  effect  accordingly.     Where  the  f^\^^ 
compensation  is  a  weekly  payment,  the  amount  due  in  respect  thereof 
shall,  for  the  purposes  of  this  provision,  be  taken  to  be  the  amount 
of  the  lump  sum  for  which  the  weekly  payment  could,  if  redeemable,  be 
redeemed  if  the  employer  made  an  application  for  that  purpose  under 
the  First  Schedtde  to  this  Act. 

(4)  In  the  case  of  the  winding  up  of  a  company  within  the  meaning 

of  the  Stannaries  Act,  1887,  such  an  amount  as  aforesaid,  if  the  cotnpen-  50  &  51 
sation  is  payable  to  a  miner  or  the  dependants  of  a  mitier,  shall  have  the 
like  priority  as  is  conferred  on  wages  of  miners  by  section  nine  of  that  Act, 
and  that  section  shall  have  effect  accordingly. 

(5)  The  provisions  of  this  section  with  respect  to  preferences  and 
priorities  shall  not  apply  where  the  bankrupt  or  the  cofnpany  being  wound 
up  has  entered  into  such  a  contract  with  insurers  as  aforesaid. 

(6)  This  section  shall  not  apply  where  a  company  is  wound  up 
voluntarily  merely  for  the  purposes  of  reconstruction  or  of  amalgamation 
with  another  cotnpany.^ 

'  This  section  also  differs  materially  from  the  corresponding  section  in  the  Act 
of  1897,  which  is  here  set  out  in  extenso  : 

"5. — (1.)  Where  any  employer  becomes  liable  under  this  Act  to  pay  compensation 
in  respect  of  any  accident,  and  is  entitled  to  any  sum  from  insurers  in  respect  of 
the  amount  due  to  a  workman  under  such  liability,  then  in  the  event  of  the  employer 
becoming  bankrupt,  or  making  a  composition  or  arrangement  with  his  creditors. 


Vict. 
c.  43. 
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or  if  the  employer  is  a  company  of  the  company  having  commenced  to  be  wound 
up,  such  workman  shall  have  a  first  charge  upon  the  sum  aforesaid  for  the  amount 
so  due,  and  the  judge  of  the  County  Court  may  direct  the  insurers  to  pay  such  sum 
into  the  Post  Office  Savings  Bank  in  the  name  of  the  registrar  of  such  court,  and 
order  the  same  to  be  invested  or  applied  in  accordance  with  the  provisions  of  the 
Fu'st  Schedule  hereto  with  reference  to  the  investment  in  the  Post  OfSce  Savings 
Bank  of  any  sum  allotted  as  compensation,  and  those  provisions  shall  apply 
accordingly. 

"(2.)  In  the  application  of  this  section  to  Scotland,  the  words  '  have  a  first  charge 
upon '  shall  mean  '  be  preferentially  entitled  to.'  " 

6.  Where  the  injury  for  which  compensation  is  payable  under  this 
Act  was  caused  under  circumstances  creating  a  legal  liability  in 
some  person  other  than  the  employer  to  pay  damages  in  respect 
thereof — 

(1)  The  ivorkman  may  take  proceedings  both  against  that  person  to 

recover  damages  and  against  any  person  liable  to  pay  compensa- 
tion under  this  Act  for  such  compensation,  but  shall  not  be 
entitled  to  recover  both  damages  and  compensation  ;  and 

(2)  //  the  workman  has  recovered  compensation  under  this  Act,  the 

person  by  whom  the  compensation  was  paid,  and  any  person 
who  lias  been  called  on  to  pay  an  indemnity  under  the  section 
of  this  Act  relating  to  sub-contracting,  shall  be  entitled  to  be 
indemnified  by  the  person  so  liable  to  pay  damages  as  aforesaid, 
and  all  questions  as  to  the  right  to  and  amount  of  any  such 
indemnity  shall,  in  default  of  agreement,  be  settled  by  action,  or, 
by  consent  of  the  parties,  by  arbitration  under  this  Act} 

^  These  two  sub-sections  are  in  lieu  of  the  following  words,  which  appeared  in 
the  Act  of  1897  :  "  the  workman  may,  at  his  option,  proceed,  either  at  law  against 
that  person  to  recover  damages,  or  against  his  employer  for  compensation  under 
this  Act,  but  not  against  both,  and  if  compensation  be  paid  under  this  Act,  the 
employer  shall  be  entitled  to  be  indemnified  by  the  said  other  person." 

7. — (1)  This  Act  shall  apply  to  masters,  seamen,  atid  apprentices 
to  the  sea  service  and  apprentices  in  the  sea-fishing  service,  provided  that 
such  persons  are  workmen  within  the  tneaning  of  this  Act,  and  are  members 
of  the-  crew  of  any  ship  registered  in  the  United  Kingdom,  or  of  any  other 
British  ship  or  vessel  of  which  the  owner,  or  {if  there  is  more  than  one 
oumer)  the  managing  orcner,  or  manager  resides  or  his  his  principal 
place  of  business  in  the  United  Kingdom,  subject  to  the  following 
modifications  : — 

(a)  The  notice  of  accident  and  the  claim  for  compensation  may, 

except  where  the  person  injured  is  the  master,  be  served  on 
the  nuister  of  the  ship  as  if  he  were  the  employer,  but  where  the 
accident  happened  and  the  incapacity  commenced  on  board  the 
ship  it  shall  not  be  necessary  to  give  any  notice  of  the  accident : 

(b)  In  the  case  of  the  death  of  the  master,  seaman,  or  apprentice,  tlie 

claim  for  compensation  shall  be  made  within  six  months  after 
news  of  the  death  has  been  received  by  the  claimant : 
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(c)  Where  an  injured  master,  seaman,  or  apprentice  is  discharged        §  7. 

or  left  behind  in  a  British  possession  or  in  a  foreign  country, 
depositions  respecting  the  circumstances  and  imture  of  the  injury 
may  he  taken  by  any  judge  or  magistrate  in  the  British  possession, 
and  by  any  British  consular  officer  in  the  foreign  country,  and 
if  so  taken  shall  be  transmitted  by  the  person  by  whom  they  are 
taken  to  the  Board  of  Trade,  and  such  depositions  or  certified 
copies  thereof  shall  in  any  proceedings  for  enforcing  the  claim 
be  admissible  in  evidence  as  provided  by  sections  six  hundred 
and  ninety-one  and  six  hundred  and  ninety-five  of  tlie  Mer- 
chant Shipping  Act,  1894,  and  those  sections  shall  apply  57  &  58 
accordingly :  ^"gX 

(d)  In  the  case  of  the  death  of  a  master,  seaman,  or  apprentice,  leaving 

no  dependants,  no  compensation  shall  be  payable,  if  the  owner  of 
the  ship  is  under  the  Merchant  Shipping  Act,  1894,  liable  to 
pay  the  expenses  of  burial : 

(e)  The  weekly  paytnent  shall  not  be  payable  in  respect  of  the  period 

during  which  the  owner  of  the  ship  is,  under  the  Merchant 
Shipping  Act,  1894,  as  amended  by  any  subsequent  enactment, 
or  otherwise,  liable  to  defray  the  expenses  of  maintenance  of  the 
injured  master,  seairuin,  or  apprentice  : 

(f)  Any  sum  payable  by  way  of  compensation  by  the  owner  of  a  ship 

under  this  Act  shall  be  paid  in  full  notwithstanding  anything 
in  section  five  hundred  and  three  of  the  Merchant  Shipping  Act, 
1894  {which  relates  to  the  limitation  of  a  shipowner's  liability 
in  certain  cases  of  loss  of  life,  injury,  or  damage),  but  the  limita- 
tion on  the  oivner's  liability  imposed  by  that  section  shall  apply 
to  the  amount  recoverable  by  ivay  of  indemnity  under  the  section 
of  this  Act  relating  to  remedies  both  against  employer  a-nd  stranger 
as  if  the  indemnity  were  damages  for  loss  of  life  or  personal 
injury : 

(g)  Subsections  (2)  and  (3)  of  section  one  hundred  and  seventy-four 

of  the  Merchant  Shipping  Act,  1894  {ichich  relates  to  the  recovery 
of  wages  of  seamen  lost  with  their  ship),  shall  apply  as  respects 
proceedings  for  the  recovery  of  compensation  by  dependants  of 
nmsters,  seamen,  and  apprentices  lost  ivith  their  ship  as  they 
apply  with  respect  to  proceedings  for  the  recovery  of  wages  due 
to  seamen  and  apprentices ;  and  proceedings  for  the  recovery 
of  compensation  shall  in  such  a  case  be  maintainable  if  the 
claim  is  made  within  eighteen  months  of  the  date  at  which  the 
ship  is  deemed  to  have  been  lost  with  all  hands  : 

(2)  This  Act  shall  not  apply  to  such  members  of  the  crew  of  a  fishing 
vessel  as  are  remunerated  by  shares  in  the  profits  of  the  gross  earnings 
of  the  working  of  such  vessel. 

(3)  This  section  shall  extend  to  pilots  to  ivhom  Part  X.  of  the  Merchant 
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§§  7,  8.    Shipping  Act,  1894,  applies,  as  if  a  pilot  when  employed  on  any  such 
ship  as  aforesaid  were  a  seaman  and  a  member  of  the  crew} 

^  These  provisions  are  entirely  new,  as  the  Act  of  1897  did  not  apply  to  seamen. 

Applica-  8.— (1)  Where^ 

*J°y^  °^  (i)  the  certifying  surgeon  appointed  under  the  Factory  and  Workshop 

industrial  Act,  1901,  for  the  district  in  which  a  workman  is  employed 

diseases.  certifies  that  the  workman  is  suffering  from  a  disease  mentioned 

in  the  Third  Schedule  to  this  Act  and  is  thereby  disabled  from 
earning  full  wages  at  the  work  at  which  he  was  employed  ;  or 
(ii)  a  workman  is,  in  pursuance  of  any  special  rules  or  regulations 
made  under  the  Factory  and  Workshop  Act,  1901,  suspended 
from  his  usual  employment  on  account  of  having  contracted 
any  such  disease  ;  or 
(iii)  the  death  of  a  ivorkman  is  caused  by  any  such  disease  ; 
and  the  disease  is  due  to  the  nature  of  any  employment  in  which  the  work- 
man was  employed  at  any  time  ivithin  the  twelve  months  previous  to  the 
date  of  the  disablement  or  suspension,  whether  under  one  or  more  employers, 
he  or  his  dependants  shall  be  entitled  to  compensation  under  this  Act 
as  if  the  disease  or  such  suspension  as  aforesaid  were  a  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  that  employment,  subject 
to  the  following  modifications  : — ■ 

(a)  The  disablement  or  suspension  shall  be  treated  as  the  happening 
of  the  accident ; 

(b)  //  it  is  proved  that  the  workman  has  at  the  time  of  entering  the 
employment  wilfully  and  falsely  represented  himself  in  writing 
as  not  having  previously  suffered  from  the  disease,  compensa- 
tion shall  not  be  payable  ; 

(c)  The  compensation  shall  be  recoverable  from  the  employer  who 
last  employed  the  workman  during  the  said  twelve  months  in 
the  employment  to  the  nature  of  which  the  disease  was  due : 

Provided  that — 

(i)  the  workman  or  his  dependants  if  so  required  shall 
furnish  that  employer  ivith  siich  information  as  to  the 
names  and  addresses  of  all  the  other  employers  ivho 
etnployed  him  in  the  employment  duritig  the  said  twelve 
months  as  he  or  they  may  possess,  and,  if  such  information 
is  not  furnished,  or  is  not  sufficient  to  enable  that  employer 
to  take  proceedings  under  the  next  following  proviso,  that 
employer  upon  proving  that  the  disease  was  not  contracted 
whilst  the  workman  was  in  his  employment  shall  not  be 
liable  to  pay  compensation  ;  and 

(ii)  if  that  employer  alleges  that  the  disease  was  in  fact 
contracted  whilst  the  workman  was  in  the  employment 
of  some  other  employer,  and  not  whilst  in  his  employment, 
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he    may    join  such   other  employer   as  a  farty  to   the       §8. 
arbitration,   and  if  the  allegation  is    proved  that  other 
employer  shall  be  the  employer  from  whom  the  compen- 
sation is  to  be  recoverable  ;  and 

(iii)  if  the  disease  is  of  such  a  nature  as  to  be  contracted  by 
a  gradual  process,  any  other  employers  who  during  the  said 
twelve  months  employed,  the  workman  in  the  employment  to 
the  nature  of  ichich  the  disease  was  due  shall  be  liable  to 
make  to  the  employer  from  ivhom  compensation  is  recover- 
able such  contributions  as,  in  default  of  agreement,  may  be 
determined  in  the  arbitration  under  this  Act  for  settling 
the  amount  of  the  compensation  ; 

(d)  The  amount  of  the  compensation  shall  be  calculated  with  reference 

to  the  earnings  of  the  ivorkman  under  the  employer  from  whom 
the  compensation  is  recoverable  ; 

(e)  The  employer  to  whom  notice  of  the  death,  disablement,  or  suspen- 

sion is  to  be  given  shall  be  the  employer  who  last  employed  the 
ivorkman  during  the  said  tivelve  months  in  the  employment  to 
the  nature  of  ivhich  the  disease  was  due,  and  the  notice  may  be 
given  notivithstanding  that  the  workman  has  voluntarily  left 
his  employment. 

(f)  //  an  employer  or  a  ivorkman  is  aggrieved  by  the  action  of  a 

certifying  or  other  surgeon  in  giving  or  refusing  to  give  a  certifi- 
cate of  disablement  or  in  suspending  or  refusing  to  suspend 
a  workman  for  the  purposes  of  this  section,  the  matter  shall 
in  accordance  with  regulations  made  by  the  Secretary  of  State 
be  referred  to  a  medical  referee,  whose  decision  shall  be  final. 

(2)  If  the  workman  at  or  immediately  before  the  date  of  the  disablement 
or  suspension  tvas  employed  in  any  process  mentioned  in  the  second 
column  of  the  Third  Schedule  to  this  Act,  and  the  disease  contracted  is  the 
disease  in  the  first  column  of  that  Schedule  set  opposite  the  description  of 
the  process,  the  disease,  except  where  the  certifying  surgeon  certifies  that 
in  his  opinion  the  disease  ivas  not  due  to  the  nature  of  the  employment, 
shall  be  deemed  to  have  been  due  to  the  nature  of  that  employment, 
unless  the  employer  proves  the  contrary. 

(3)  The  Secretary  of  State  may  make  rules  regulating  tlie  duties  and 
fees  of  certifying  and  other  surgeons  {including  dentists)  under  this  section. 

(4)  For  the  purposes  of  this  section  the  date  of  disablement  shall  he 
such  date  as  the  certifying  surgeon  certifies  as  the  date  on  which  the  dis- 
ablement commenced,  or,  if  he  is  unable  to  certify  such  a  date,  the  date  on 
ivhich  the  certificate  is  given  :  Provided  that— 

(a)  Where  the  medical  referee  allows  an  appeal  against  a  refusal 
by  a  certifying  surgeon  to  give  a  certificate  of  disablement,  the 
date  of  disablement  shall  be  such  date  as  the  medical  referee  may 
determine : 
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8,  (b)  Where  a  workman  dies  without  having  obtained  a  certificate  of 

disablement,  or  is  at  the  time  of  death  not  in  receipt  of  a  weekly 
payment  on  account  of  disablement,  it  shall  be  the  date  of  death. 

(5)  In  such  cases,  and  subject  to  such  conditions  as  the  Secretary  of 
State  may  direct,  a  7nedical  practitioner  appointed  by  the  Secretary  of 
State  for  the  purpose  shall  have  the  powers  and  duties  of  a  certifyi')ig 
surgeon  under  this  section,  and  this  section  shall  be  construed  accord- 
ingly. 

(6)  The  Secretary  of  State  may  make  orders  for  extending  the  pro- 
visions of  this  section  to  other  diseases  and  other  processes,  and  to  injuries 
due  to  the  nature  of  any  employment  specified  in  the  order  not  being 
injuries  by  accident,  either  without  modification  or  subject  to  such  modifi- 
cations as  may  be  contained  in  the  order. 

(7)  Where,  after  inquiry  held  on  the  application  of  any  employers 
or  workmen  engaged  in  any  industry  to  ivhich  this  section  applies,  it 
appears  that  a  mutual  trade  insurance  company  or  society  for  insuring 
against  the  risks  under  this  section  has  been  established  for  the  industry, 
and  that  a  tnajority  of  the  employers  engaged  in  that  industry  are  insured 
against  such  risks  in  the  company  or  society  and  that  the  company  or 
society  consents,  the  Secretary  of  State  may,  by  Provisional  Order,  require 
all  employers  in  that  industry  to  insure  in  the  company  or  society  upon 
such  terms  and  under  such  conditions  and  subject  to  such  exceptions  as  may 
be  set  forth  in  the  Order.  Where  such  a  company  or  society  has  been 
established,  but  is  confined  to  employers  in  any  particular  locality  or  of 
any  particular  class,  the  Secretary  of  State  may  for  the  purposes  of  this 
provision  treat  the  industry,  as  carried  on  by  employers  in  that  locality 
or  oftlmt  class,  as  a  separate  industry. 

(8)  A  Provisional  Order  made  under  this  section  shall  be  of  no  force 
whatever  unless  and  until  it  is  confirmed  by  Parliament,  and  if,  while 
the  Bill  confirming  any  such  Order  is  pending  in  either  House  of  Parlia- 
ment, a  petition  is  presented  against  tJie  Order,  the  Bill  may  be  referred 
to  a  Select  Committee,  and  the  petitioner  shall  be  allowed  to  appear  and 
oppose  as  in  the  case  of  Private  Bills,  and  any  Act  confirming  any  Pro- 
visional Order  under  this  section  may  be  repealed,  altered,  or  amended 
by  a  Provisional  Order  made  and  confirmed  in  like  tnanner. 

(9)  Any  expenses  incurred  by  the  Secretary  of  State  in  respect  of  any 
such  Order,  Provisional  Order,  or  confirming  Bill  shall  be  defrayed  out 
of  moneys  provided  by  Parliament. 

(10)  Nothing  in  this  section  shall  affect  the  rights  of  a  workman  to 
recover  compensation  in  respect  of  a  disease  to  ivhich  this  section  does  not 
apply,  if  the  disease  is  a  personal  injury  by  accident  within  the  meaning 
of  this  Act.^ 

^  The  provisions  of  this  section  are  also  new,  as  the  Act  of  1897  did  not  apply 
to  disablement  due  to  an  industrial  disease,  except  when  such  disease  was  found 
to  be  due  to  personal  injury  by  accident. 


'     WORKMEN'S  COMPENSATION  ACT,  1906  163 

9.^ — (1)  This  Act  shall  not  apply  to  persons  in  the  naval  or  military    §§  9-11. 
service  of  the  Crown,  but  otherwise  shall  apply  to  u'orkmen  employed  ~  ^  jk  ^ 
by  or  under  the  Crown  to  icliom  ■'  this  Act  would  apply  if  the  employer  tion  to 
were  a  private  person  :  iTe'^^'^ 

Provided  that  in  the  case  of  a  person  employed  in  the  private  service  ployment 
of  the  Crown,  the  head  of  that  department  of  the  Royal  Household  in  which       Crown. 
he  was  employed  at  the  time  of  the  accident  shall  he  deemed  to  he  his 
employer.^ 

(2)  The  Treasury  may,  by  warrant  laid  before  Parliament,  modify 
for  the  purposes  of  this  Act  their  warrant  made  under  section  one  of 
the  Superannuation  Act,  1887,  and  notwithstanding  anything  in  that  50  &  51 
Act,  or  any  such  warrant,  may  frame  schemes  with  a  view  to  their       gl 
being  certified  by  the  Registrar  of  Friendly  Societies  under  this  Act. 

^  This  section  corresponds  with  sect.  8  of  the  Act  of  1897. 

-  These  words  are  in  lieu  of  "  to  any  employment." 

■'  In  lieu  of  "  to  which."  ^  This  proviso  is  new. 

10.^— (1)  The  Secretary  of  State  may  appoint  such  legally  qualified  Appoint- 
medical  practitioners  to  he  medical  referees  for  the  purposes  of  this  Act  ^emvLneva- 
as  he  may,  with  the  sanction  of  the  Treasury,  determine,  and  the  remuner-  tion  of 
ation  of,  and  other  expenses  incurred  hy,  medical  referees  under  this  Act  ™fej,ees 
shall,  subject  to  regulations  made  hy  the  Treasury,  he  paid  out  of  moneys  and  arbi- 
provided  by  Parliament.  ^^  °^^' 

Where  a  medical  referee  has  been  employed  as  a  medical  practitioner 
in  connection  with  any  case  by  or  on  behalf  of  an  employer  or  workman 
or  hy  a7iy  insurers  interested,  he  shall  not  act  as  tnedical  referee  in  that  case. 

(2)  The  remuneration  of  an  arbitrator  appointed  by  a  judge  of  county 
courts  under  the  Second  Schedule  to  this  Act  shall  he  paid  out  of  moneys 
provided  by  Parliament  in  accordance  ivith  regulations  made  by  the 
Treasury.'^ 

'  Sub-section  1  of  this  section  corresponds  in  part  with  clause  13  of  Schedule  II. 
to  the  Act  of  1897,  which  provided  that  "  The  Secretary  of  State  may  appoint  legally 
qualified  medical  practitioners  for  the  purpose  of  this  Act  .  .  .  ;  and  the  expen.se 
of  any  such  medical  practitioner  shall,  subject  to  Treasury  regulations,  be  paid  out 
of  moneys  to  be  provided  by  Parliament." 

2  This  provision  is  new. 

11. — (1)  If  it  is  alleged  that  the  owners  of  any  ship  are  liable  as  such  Detention 
owners  to  pay  compensation  under  this  Act,  and  at  any  time  that  ship  is  '^^  ships. 
found  in  any  port  or  river  of  England  or  Ireland,  or  ivithin  three  miles  of 
the  coast  thereof,  a  judge  of  any  court  of  record  in  England  or  Ireland  may, 
upon  its  being  shown  to  him  hy  any  person  applying  in  accordance  with 
the  rules  of  the  court  that  the  owners  are  probably  liable  as  such  to  pay 
such  compensation,  and  that  none  of  the  owners  reside  in  the  United 
Kingdom,  issue  an  order  directed  to  any  officer  of  customs  or  other  officer 
named  hy  the  judge  requiring  him  to  detain  the  ship  until  such  time  as  the 
owners,  agent,  master,  or  consignee  thereof  have  paid  such  compensation, 
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§§  11-13.  or  have  given  security,  to  he  approved  hy  the  judge,  to  abide  the  event  of 
any  proceedings  that  may  he  instituted  to  recover  such  compensation  and 
to  pay  such  compensation  and  costs  as  may  he  awarded  thereon  ;  and  any 
oflicer  of  customs  or  other  officer  to  whom  the  order  is  directed  shall  detain 
the  ship  accordingly. 

(2)  In  any  legal  proceeding  to  recover  such  compensation,  the  person 
giving  security  shall  he  made  defendant,  and  the  production  of  the  order 
of  the  judge,  made  in  relation  to  the  security,  shall  he  conclusive  evidence 
of  the  liahility  of  the  defendant  to  the  proceeding. 

57  &  58  (3)  Section  six  hundred  and  ninety-two  of  the  Merchant  Shipping 

Act,  1894,  shall  apply  to  the  detention  of  a  ship  under  this  Act  as  it 
applies  to  the  detention  of  a  ship  under  that  Act,  and,  if  the  oivner  of 
a  ship  is  a  corporation,  it  shall  for  the  purposes  of  this  section  he  deemed  to 
reside  in  the  United  Kingdom  if  it  has  an  office  in  the  United  Kingdoin  at 
which  service  of  writs  can  he  effected.^ 

^  As  the  Act  of  1897  did  not  apply  to  seamen  there  were  no  svich  provisions  as 
the  above  in  that  Act. 

Returns  12. — (1)  Every  employer  in  any  industry  to  which  the  Secretary  of 

^^  to  State  may  direct  that  this  section  shall  apply  shall,  on  or  before  such  day 

tion.  '^^^  every  year  as  the  Secretary  of  State  may  direct,  send  to  the  Secretary  of 

State  a  correct  return  specifying  the  number  of  injuries  in  respect  of  which 
compensation  has  been  paid  hy  him  under  this  Act  during  the  previous 
year,  and  the  amount  of  such  compensation,  together  with  such  other 
particulars  as  to  the  compensation  as  the  Secretary  of  State  inay  direct,  and 
in  defaidt  of  complying  with  this  section  shall  he  liable  on  conviction  under 
the  Summary  Jurisdiction  Acts  to  a  fine  not  exceeding  five  pounds. 

(2)  Any  regulations  made  hy  the  Secretary  of  State  containing  such 
directions  as  aforesaid  shall  be  laid  before  both  Houses  of  Parliament  as 
soon  as  may  be  after  they  are  made.^ 

^  The  provisions  of  this  section  are  entirely  new. 

Defini-  13.^  In  this  Act,  unless  the  context  otherwise  requires, — 

tions.     "  "  Employer  "  includes  any  body  of  persons  corporate  or  unin- 

corporate  and  the  legal  personal  representative  of  a  deceased 
employer,  and,  where  the  services  of  a  workman  are  temporarily 
lent  or  let  on  hire  to  another  person  by  the  person  with  whom 
the  workman  has  entered  into  a  contract  of  service  or  appren- 
ticeship, the  latter  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  continue  to  he  the  employer  of  the  workman  whilst 
he  is  working  for  that  other  person  ;  - 
"  Workman  "  does  not  include  any  person  employed  otherwise 
than  hy  ivay  of  mxmual  labour  ivhose  remuneration  exceeds 
two  hundred  and  fifty  pounds  a  year,  or  a  person  whose 
employment  is  of  a  casual  nature  and  who  is  employed  other- 
wise than  for  the  purposes  of  the  employer  s  trade  or  business, 
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or  a  member  of  a  police  force,  or  an  out  worker,  or  a  member  §  13. 
of  the  employer's  family  dwelling  in  his  house,  but,  save  as 
aforesaid,  means  any  person  uho  has  entered  into  or  works 
under  a  contract  of  service  or  apprenticeship  with  an  employer, 
ivhether  by  way  of  manual  labour,  clerical  work,  or  otherwise, 
and  ivhether  the  contract  is  expressed  or  implied,  is  oral  or 
in  writing  ;  ^ 

Ally  reference  to  a  workman  who  has  been  injured  shall, 
where  the  workman  is  dead,  include  a  reference  to  his 
legal  personal  representative  or  to  his  dependants  or 
other  person  to  whom  or  for  whose  benefit  ^  compensation 
is  payable  ; 

*'  Dependants  "  means  such  of  the  members  of  the  workman's 
family  as  ivere  wholly  or  in  part  dependent  upon  the  earnings 
of  the  workman  at  the  time  of  his  death,  or  would  but  for  the 
incapacity  due  to  the  accident  have  been  so  dependent,  and 
where  the  workman,  being  the  parent  or  grandparent  of  an 
illegitimate  child,  leaves  such  a  child  so  dependent  upon  his 
earnings,  or,  being  an  illegitimate  child,  leaves  a  parent  or 
grandparent  so  dependent  upon  his  earnings,  shall  include 
such  an  illegitimate  child  and  parent  or  grandparent  respec- 
tively ;  "^ 

"  Member  of  a  family  "  means  wife  or  husband,  father,  mother, 
grandfather,  grandmother,  step-father,  step-mother,  son, 
daughter,  grandson,  granddawjhter,  step-son,  step-daughter, 
brother,  sister,  half-brother,  half-sister  ; 

"  Ship,"  "  vessel,"  "  seaman,"  and  "  port  "  have  the  same  niean- 
itigs  as  in  the  Merchant  Shipping  Act,  1894  ; 

"  Manager,"  in  relation  to  a  ship,  means  the  ship's  husband  or 
other  person  to  whom  the  management  of  the  ship  is  entrusted 
by  or  on  behalf  of  the  owner  ; 

"  Police  force  "  means  a  police  force  to  which  the  Police  Act,  53  &  54 
1890,  or  the  Police  {Scotland)  Act,  1890,  applies,  the  City  J'^^^^i 
of  London  Police  Force,  the  Royal  Irish  Constabulary,  and  53  &  54 
the  Didjlin  Metropolitan  Police  Force  ;  ^^°^E" 

"  Outworker  "  means  a  person  to  whom  articles  or  materials  are 
given  out  to  be  made  up,  cleaned,  uxished,  altered,  ornamented, 
finished,  or  repaired,  or  adapted  for  sale,  in  his  oivn  home  or 
on  other  premises  not  under  the  control  or  management  of  the 
person  u'ho  gave  out  the  materials  or  articles ; 

The  exercise  and  performance  of  the  powers  and  duties  of  a  local 
or  other  public  authority  shall,  for  the  purposes  of  this  Act,  he 
treated  as  the  trade  or  business  of  the  authority  ; '' 

"  County  court,"  "  judge  of  the  county  court,"  "  registrar  of  the 
county  court,"  "  plaintiff,"  and  "  rules  of  court,"  as  respects 
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§§13-15.  Scotland,  mean  respectively  sheriff'  court,  sheriff,  sheriff  clerk, 

pursuer,  and  act  of  sederunt  J 

^  The  section  of  the  Act  of  1897  which  contained  the  definitions  was  No.  7  (2). 
^  This  portion  of  the  definition   of   "employer"   is  in  addition  to  the  definition 
contained  in  sect.  7  (2)  of  the  Act  of  1897. 

•*  The  definition  of  "  workman  "  in  the  Act  of  1897  was  as  follows  : — 
"  '  Workman  '  includes  every  person  who  is  engaged  in  an  employment  to  which 
this  Act  applies,  whether  by  way  of  manual  labour  or  otherwise,  and  whether  his 
agreement  is  one  of  service  or  apprenticeship  or  otherwise,  and  is  expressed  or  implied, 
is  oral  or  in  writing." 

*  These  words  are  additional. 

^  The  definition  in  the  Act  of  1897  was  as  follows  : — 

"  *  Dependants  '  means — 

(a)  in  England  and  Ireland,  such  members  of  the  workman's  family  specified 
in  the  Fatal  Accidents  Act,  1846,  as  were  wholly  or  in  part  dependent 
upon  the  earnings  of  the  workman  at  the  time  of  his  death ;    and 
(6)  in  Scotland,  such  of  the  persons  entitled  according  to  the  law  of  Scotland 
to  sue  the  employer  for  damages  or  solatium  in  respect  of  the  death 
of  the  workman,  as  were  wholly  or  in  part  dependent  upon  the  earnings 
of  the  workman  at  the  time  of  his  death." 
'''  The  definitions  from  "  Member  of  a  family  "  to  this  point  are  new. 
"  This  paragraph  embodies  in  effect  Schedule  I.  16  and  Schedule  II.  (14)  (a)  to 
the  Act  of  1897. 

Section  7  (1)  of  the  Act  of  1897  stated  the  various  kinds  of  employment  to  which 
that  Act  applied.     See  note  to  sect.  1  (1)  of  this  Act. 

Special  14.  Jn  Scotland,  where  a  workman  raises  an  action  against  his 

as  to  ^  employer  independently  of  this  Act  in  respect  of  any  iyijury  caused  hy 
Scotland,  accident  arisirig  out  of  and  in  the  course  of  the  employment,  the  action, 
if  raised  in  the  sheriff  court  and  concluding  for  damages  under  the  Em- 
ployers' Liability  Act,  1880,  or  alternatively  at  co7nmon  law  or  under  the 
43  &  44  Employers'  Liability  Act,  1880,  shall,  notwithstanding  anything  contained 
in  that  Act,  not  be  removed  under  that  Act  or  otherwise  to  the  Court  of 
Session,  nor  shall  it  be  appealed  to  that  court  otherwise  than  by  appeal 
on  a  question  of  law  ;  and  for  the  purposes  of  such  appeal  the  provisions 
of  the  Second  Schedule  to  this  Act  in  regard  to  an  appeal  from  the  decision 
of  the  sheriff  on  any  question  oflaiv  determined  by  him  as  arbitrator  under 
this  Act  shall  apply} 

'  There  were  no  such  provisions  as  the  above  in  the  Act  of  1897. 

Provisions  15.^ — (1)  Ally  contract  {other  than  a  contract  substituting  the  pro- 
exis^tin  visions  of  a  scheme  certified  under  the  Workmen's  Compensation  Act,  1897, 
contracts  for  the  provisions  of  that  Act)  -  existing  at  tlie  commencement  of  this 
schemes  '^^^'  ^^i^reby  a  workman  relinquishes  any  right  to  compensation  from 
GO  &  61  *^^  employer  for  personal  injury  arising  out  of  and  in  the  course  of  his 
Vict.  employment,  shall  not,  for  the  purposes  of  this  Act,  be  deemed  to 

contmue  after  the  time  at  which  the  workman's  contract  of  service 

would  determine  if  notice  of  the  determination  thereof  were  given  at 

the  commencement  of  this  Act. 

(2)  Every  scheme  under  the   Workmen's  Compensation  Act,  1897, 

in  force  at  the  commencement  of  this  Act  shall,  if  re-certified  by  the 
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Registrar  of  Friendhj  Societies,  have  effect  as  if  it  were  a  scheme  under  §§  15-17. 
this  Act. 

(3)  The  Registrar  shall  re-certify  any  such  scheme  if  it  is  'proved 
to  his  satisfaction  that  the  scheme  conforms,  or  has  been  so  modified  as  to 
conform,,  ivith  the  provisions  of  this  Act  as  to  schemes. 

(4)  If  any  such  scheme  has  not  been  so  re-certified  before  the  expiration 
of  six  months  from  the  commencement  of  this  Act,  the  certificate  thereof 
shall  be  revoked.^' 

'  The  corresponding  section  of  the  Act  of  1897  was  No.  9. 

-  These  words  are  new. 

*  These  three  sub  sections  .are  new. 

16. — (1)  This  Act  shall  come  into  operation  on  the  first  day  of  July  Com- 

nineteen  hundred  and  seven,  but,  except  so  far  as  it  relates  to  references  ^^^^^  ^^^ 

to  medical  referees,  and  proceedings  consequential  thereon,  shall  not  apply  repeal. 
in  any  case  ivhere  the  accident  happened  before  the  commencement  of  this 
Act. 

(2)  The  Workmen's  Compensation  Acts,  1897  and  1900,  are  hereby  60  &  61 

repealed,  but  shall  continue  to  apply  to  cases  where  the  accident  happened  c.  37. 

before  the  commencement  of  this  Act,  except  to  the  extent  to  which  this  Act  63  &  64 

applies  to  those  cases.  c.  22. 

17.  This  Act  may  be  cited  as  the  Workmen's  Compensation  Act,   short 
1906.  ^'*^''- 


SCHEDULES. 


FIRST  SCHEDULE. 

Scale  and  Conditions  of  Compensation. 

(!)  The  amount  of  compensation  under  this  Act  shall  be — 
(fl)  where  death  results  from  the  injury — 

(i)  if  the  workman  leaves  any  dependants  wholly  depen- 
dent upon  his  earnings,!  a  sum  equal  to  his  earnings  in  the 
employment  of  the  same  employer  during  the  three  years 
next  preceding  the  injury,  or  the  sum  of  one  hundred  and  fifty 
pounds,  whichever  of  those  sums  is  the  larger,  but  not  ex- 
ceeding in  any  case  three  hundred  pounds,  provided  that  the 
amount  of  any  weekly  payments  made  under  this  Act,  and  any 
lump  sum  paid  in  redemption  thereof,^  shall  be  deducted  from 
such  sum,  and,  if  the  period  of  the  workman's  employment 
by  the  said  employer  has  been  less  than  the  said  three  years, 
then  the  amount  of  his  earnings  during  the  said  three  years 
shall  be  deemed  to  be  one  hundred  and  fifty-six  times  his 
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Sched.  1.  average  weekly  earnings  during  the  period  of  liis  actual  employ- 

It  2.  ment  under  the  said  employer  ; 

(ii)  if  the  workman  does  not  leave  any  such  dependants, 
but  leaves  any  dependants  in  part  dependent  upon  his  earnings,i 
such  sum,  not  exceeding  in  any  case  the  amount  payable  under 
the  foregoing  provisions,  as  may  be  agreed  upon,  or,  in  default 
of  agreement,  may  be  determined,  on  arbitration  under  this 
Act,  to  be  reasonable  and  proportionate  to  the  injury  to  the 
said  dependants  ;  and 

(iii)  if  he  leaves  no  dependants,   the  reasonable   expenses 
of   his    medical   attendance  and    burial,  not    exceeding    ten 
pounds ; 
(fe)  where  total  or  partial  incapacity  for  work  results  from  the  injury, 
a  weekly  payment  during  the  incapacity  ■'>  not  exceeding  fifty 
per  cent,  of  his   average  weekly  earnings  during  the  previous 
twelve  months,  if  he  has  been  so  long  employed,  but  if  not  then 
for  any  less  period  during  which  he  has  been  in  the  employment 
of  the  same  employer,  such  weekly  payment  not  to  exceed  one 
pound  : 
Provided  that — 

(a)  if  the  incapacity  lasts  less  than  two  iveeks  no  compensation  shall  he 

payable  in  respect  of  the  first  week  ;    and 

(b)  as  respects  the  weekly  payments  during  total  incapacity  of  a  workman 

who  is  under  twenty-one  years  of  a{je  at  the  date  of  the  injury,  and 
whose  average  weekly  earnings  are  less  than  twenty  shillings,  one 
hundred  per  cent,  shall  he  substituted  for  fifty  per  cent,  of  his  average 
weekly  earnings,  hut  the  iveekly  payynent  shall  in  no  case  exceed  ten 
shillings^ 

^  At  each  of  these  points  the  words  "  at  the  time  of  his  death,"  which  appeared 
in  Schedule  I.  to  the  Act  of  1897,  are  omitted. 

^  These  words  are  new. 

^  The  words  "after  the  second  week,"  contained  in  Schedule  I.  to  the  Act  of  1897, 
are  omitted. 

■*  These  provisoes  are  new. 

(2)  For  the  purposes  of  the  provisions  of  this  schedule  relating  to  "  earn- 
ings "  and  "  average  tveekly  earnings ''''  of  a  workman,  the  following  rules 
shall  he  observed  : — 

(a)  average  weekly  earnings  shall  be  computed  in  such  manner  as  is  best 
calculated  to  give  the  rate  per  tveek  at  ivhich  the  ivorkman  was  being 
remunerated.  Provided  that  where  by  reason  of  the  shortness  of 
the  time  during  which  the  ivorkman  has  been  in  the  employment  of 
his  employer,  or  the  casual  nature  of  the  employment,  or  the  terms 
of  the  employment,  it  is  impracticable  at  the  date  of  the  accident  to 
compute  the  rate  of  remuneration,  regard  may  he  had  to  the  average 
weekly  amount  tvhich,  during  the  twelve  months  previous  to  the 
accident,  was  being  earned  by  a  person  in  the  same  grade  employed 
at  the  same  work  by  the  same  employer,  or,  if  there  is  no  person  so 
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employed,  by  a  person  in  the  same  grade  employed  in  the  same  class  Sched.  I. 
of  employment  and  in  the  same  district ;  2  5. 

(b)  where  the  workman  had  entered  into  concurrent  contracts  of  service 

ivith  tivo  or  more  employers  under  which  he  worked  at  one  time  for 
one  such  employer  and  at  another  time  for  another  such  employer, 
his  average  weekly  earnings  shall  be  computed  as  if  his  earnings 
under  all  such  contracts  ivere  earnings  in  the  employment  of  the 
employer  for  ivhom  he  was  ivorking  at  the  time  of  the  accident  ; 

(c)  employment  by  the  same  employer  shall  be  taken  to  mean  employment 

by  the  same  employer  in  the  grade  in  which  the  ivorkman  was  em- 
ployed at  the  time  of  the  accident,  uninterrupted  by  absence  from 
work  due  to  illness  or  any  other  unavoidable  cause  ; 

(d)  where  the  employer  has  been  accustomed  to  pay  to  the  workman  a  sum 

to  cover  any  special  expenses  entailed  on  him  by  the  nature  of  his 
employment,  the  sum  so  paid  shall  not  be  reckoned  as  part  of  the 
earnings, I 

^  None  of  the  provisions  of  this  clause  appeared  hi  the  Schedule  to  the  Act  of 
1897. 

(3)  1  In  fixing  the  amount  of  the  weekly  payment,  regard  shall  be  had 
to  any  payment,  alloivance,  or  benefit  ivhich  the  workman  may  receive  from 
the  employer  during  the  period  of  his  incapacity,  ~  and  in  the  case  of  partial 
incapacity  the  iveekly  payment  shall  in  no  case  exceed^  the  difference  between 
the  amount  of  the  average  weekly  earnings  of  the  workman  before  the 
accident  and  the  average  iveekly  '^  amount  which  he  is  earning  or  •'  is  able 
to  earn  in  some  suitable  employment  or  business'^  after  the  accident, t  but 
shall  bear  such  relation  to  the  amount  of  that  difference  as  under  the  circum- 
stances of  the  case  may  appear  proper:^ 

'  Corresponding  with  clause  2  in  the  Schedule  to  the  Act  of  1897. 

-  These  words  are  additional,  but  correspond  closely  with  the  words  "  and  to 
any  payment  not  being  wages  which  he  may  receive  from  the  employer  in  respect 
of  his  injury  during  the  period  of  his  incapacity,"  which  in  the  corresponding  clause  2 
of  the  Schedule  to  the  Act  of  1897  appeared  after  the  word  "  accident  "  to  which 
the  figure  "■  is  attached  in  this  present  clause. 

■'  The  words  in  each  of  these  cases  are  new. 

(4)  1  Where  a  workman  has  given  notice  of  an  accident,  he  shall,  if  so 
required  by  the  employer,  submit  himself  for  examination  by  a  duly  quali- 
fied medical  practitioner  provided  and  paid  by  the  employer,  and,  if  he 
refuses  to  submit  himself  to  such  examination,  or  in  any  way  obstructs  the 
same,  his  right  to  compensation,  and  to  take  or  prosecute  ~  any  proceeding 
under  this  Act  in  relation  to  compensation,  shall  be  suspended  until  such 
examination  has  taken  place.'' 

•  Corresponding  with  clause  3  in  tlie  Schedule  to  the  Act  of  1897. 
-  These  words  are  additional. 
^  In  lieu  of  "  takes  place." 

(5)  The  payment  in  the  case  of  death  shall,  unless  otherwise  ordered  as 
hereinafter  provided,  be  paid  into  the  county  court,  and  any  sum  so  paid  into 
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Sched.  I.   court  shall,  subject  to  rules  of  court  and  the  provisions  of  this  schedule,  he 

5-9.        invested,  applied,  or  otherwise  dealt  with  by  the  court  in  such  manner  as  the 

court  in  its  discretion  thinks  fit  for  the  benefit  of  the  persons  entitled  thereto 

under  this  Act,  and  the  receipt  of  the  registrar  of  the  court  shall  be  a  sufficient 

discharge  in  respect  of  the  amount  paid  in  : 

Provided  that,  if  so  agreed,  the  payment  in  case  of  death  shall,  if  the  work- 
man leaves  no  dependants,  be  made  to  his  legal  personal  representative,  or, 
if  he  has  no  such  representative,  to  the  person  to  whom  the  expenses  of  medical 
attendance  and  burial  are  due.  i 

^  This  clause  is  in  lieu  of  clauses  4  and  6  in  the  Schedule  to  the  Act  of  1897,  which 
were  as  follow  : — 

"(4.)  The  payment  shall,  in  case  of  death,  be  made  to  the  legal  personal  represen- 
tative of  the  workman,  or,  if  he  has  no  legal  personal  representative,  to  or  for  the 
benefit  of  his  dependants,  or,  if  he  leaves  no  dependants,  to  the  person  to  whom 
the  expenses  are  due  ;  and  if  made  to  the  legal  personal  representative  shall  be  paid 
by  him  to  or  for  the  benefit  of  the  dependants  or  other  persons  entitled  thereto  under 
this  Act. 

"(6.)  The  sum  allotted  as  compensation  to  a  dependant  may  be  invested  or  other- 
wise applied  for  the  benefit  of  the  person  entitled  thereto,  as  agreed,  or  as  ordered 
by  the  committee  or  other  arbitrator." 

(6)  Rules  of  court  may  provide  for  the  transfer  of  money  paid  into  court 
under  this  Act  from  one  court  to  another,  whether  or  not  the  court  from  which 
it  is  to  be  transferred  is  in  the  same  part  of  the  United  Kingdom  as  the  court 
to  which  it  is  to  be  transferred. 

(7)  Where  a  weekly  payment  is  payable  under  this  Act  to  a  person  under 
any  legal  disability,  a  county  court  may,  on  application  being  made  in  accord- 
ance tvith  rules  of  court,  order  that  the  weekly  payment  be  paid  during  the 
disability  into  court,  and  the  provisions  of  this  schedule  with  respect  to  sums 
required  by  this  schedule  to  be  paid  into  court  shall  apply  to  sums  paid  into 
court  in  pursuance  of  any  such  order. ^ 

'  The  provisions  of  these  two  clauses  are  entirely  new. 

(8)  Any  question  as  to  who  is  a  dependant  shall,  in  default  of  agreement, 
be  settled  by  arbitration  under  this  Act,  or,  if  not  so  settled  before  payment 
into  court  under  this  schedule,  shall  he  settled  by  the  county  court,  and  the 
amount  payable  to  each  dependant  shall  be  settled  by  arbitration  under  this 
Act,  or,  if  not  so  settled  before  payment  into  court  under  this  schedule,  by  the 
county  court.  Where  there  are  both  total  and  partial  dependants  nothing 
in  this  schedule  shall  be  construed  as  preventing  the  compensation  being 
allotted  partly  to  the  total  and  partly  to  the  partial  dependants.^ 

^  In  lieu  of  clause  5  in  the  Schedule  to  the  Act  of  1897,  which  was  as  follows  : 
"  Any  question  as  to  who  is  a  dependant,  or  as  to  the  amount  payable  to  each  depen- 
dant, shall,  in  default  of  agreement,  be  settled  by  arbitration  under  tliis  Act." 

(9)  Where,  on  application  being  made  in  accordance  with  rules  of  court,  it 
appears  to  a  county  court  that,  on  account  of  neglect  of  children  on  the  part 
of  a  widow,  or  on  account  of  the  variation  of  the  circumstances  of  the  various 
dependants,  or  for  any  other  sufficient  cause,  an  order  of  the  court  or  an  award 
as  to  the  apportionment  amofigst  the  several  dependants  of  any  sum  paid  as 
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compensation,  or  as  to  the  manner  in  xohich  any  sum  payable  to  any  such  Sched.  I. 
dependant  is  to  be  invested,  applied,  or  otherwise  dealt  with,  ought  to  be  varied,      9-14. 
the  court  may  make  such  order  for  the  variation  of  the  former  order  or  the 
award,  as  in  the  circumstances  of  the  case  the  court  may  think  justA 

'  This  clause  is  entirely  new. 

(10)  1  Any  sum  which  under  this  schedule  ^  is  ordered  -^  to  be  invested  may 
be  invested  in  whole  or  in  part  in  the  Post  Office  Savings  Bank  by  the 
registrar  of  the  county  court  in  his  name  as  registrar. 

^  Corresponding  with  clause  7  in  the  Schedule  to  the  Act  of  1897. 

"  These  words  are  new. 

'■^  In  lieu  of  "  agreed  or  is  ordered  by  the  committee  or  arbitrator." 

(11)  1  Any  sum  to  be  so  invested  may  be  invested  in  the  purchase  of  an 
annuity  from  the  National  Debt  Commissioners  through  the  Post  Office 
Savings  Bank,  or  be  accepted  by  the  Postmaster-General  as  a  deposit  in  the 
name  of  the  registrar  as  such,  and  the  provisions  of  any  statute  or  regula- 
tions respecting  the  Umits  of  deposits  in  savings  banks,  and  the  declaration 
to  be  made  by  a  depositor,  shall  not  apply  to  such  sums. 

'  Correspondmg  clause  in  Schedule  to  the  Act  of  1897,  No.  8. 

(12)  1  No  part  of  any  money  invested  in  the  name  of  the  registrar  of 
any  county  court  in  the  Post  Office  Savings  Bank  under  this  Act  shall  be 
paid  out,  except  upon  authority  addressed  to  the  Postmaster-General  by 
the  Treasury  or,  subject  to  regulations  of  the  Treasury, 2  by  the  judge  or 
registrar  -  of  the  county  court. 

^  Corresponding  with  clause  9  in  the  Schedule  to  the  Act  of  1897. 
'  These  words  are  additional. 

(13)  1  Any  person  deriving  any  benefit  from  any  moneys  invested  in  a 
post  office  savings  bank  under  the  provisions  of  this  Act  may,  nevertheless, 
open  an  account  in  a  post  office  savings  bank  or  in  any  other  savings  bank 
in  his  own  name  without  being  hable  to  any  penalties  imposed  by  any 
statute  or  regulations  in  respect  of  the  opening  of  accounts  in  two  savings 
banks,  or  of  two  accounts  in  the  same  savings  bank. 

^  Corresponding  with  clause  10  m  the  Schedule  to  the  Act  of  1897. 

(14)  1  Any  workman  receiving  weekly  payments  under  this  Act  shall, 
if  so  required  by  the  employer,^  from  time  to  time  submit  himself  for 
examination  by  a  duly  qualified  medical  practitioner  provided  and  paid 
by  the  employer.-'  If  the  workman  refuses  to  submit  himself  to  such 
examination,  or  in  any  way  obstructs  the  same,  his  right  to  such  weekly 
payments  shall  be  suspended  until  such  examination  has  taken  place, 

'  Corresponding  with  clause  11  in  the  Schedule  to  the  Act  of  1897. 

^  The  following  words  which  appeared  in  the  Schedule  to  the  Act  of  1897  have 
been  omitted,  viz.  :  "  or  by  any  person  by  whom  the  employer  is  entitled  under 
this  Act  to  be  indemnified." 

^  The  following  words  from  clause  11  of  Schedule  I.  to  the  Act  of  1897  have  been 
omitted  :    "  or  such  other  person  ;    but  if  the  workman  objects  to  an  examination 
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Sched.  I.  by  that  medical  practitioner,  or  is  dissatisfied  by  the  certificate  of  such  practitioner 
24— Ig,  upon  his  condition  when  communicated  to  him,  he  may  submit  himself  for  examina- 
tion to  one  of  the  medical  practitioners  appointed  for  the  purposes  of  this  Act,  as 
mentioned  in  the  Second  Schedule  to  this  Act,  and  the  certificate  of  that  medical 
practitioner  as  to  the  condition  of  the  workman  at  the  time  of  the  examination  shall 
be  given  to  the  employer  and  workman,  and  shall  be  conclusive  evidence  of  that 
condition." 

(15)  A  workman  shall  not  be  required  to  submit  himself  for  examination 
by  a  medical  practitioner  under  paragraph  (4)  or  paragraph  (14)  of  this 
schedule  otherwise  than  in  accordance  with  regulations  made  by  the  Secretary 
of  State,  or  at  more  frequent  intervals  than  may  be  prescribed  by  those  regulations. 

Where  a  workman  has  so  submitted  himself  for  examination  by  a  medical 
practitioner,  or  has  been  examined  by  a  medical  practitioner  selected  by 
himself,  and  the  employer  or  the  workman,  as  the  case  may  be,  has  within  six 
days  after  such  examination  furnished  the  other  with  a  copy  of  the  report 
of  that  practitioner  as  to  the  workman's  condition,  then,  in  the  event  of  no 
agreement  being  come  to  between  the  employer  and  the  workman  as  to  the  work- 
man's condition  or  fitness  for  employment,  the  registrar  of  a  county  court,  on 
application  being  made  to  the  court  by  both  parties,  may,  on  payment  by  the 
applicants  of  such  fee  not  exceeding  one  pound  as  may  be  prescribed,  refer 
the  matter  to  a  medical  referee. 

The  medical  referee  to  whom  the  matter  is  so  referred  shall,  in  accordance 
with  regulations  made  by  the  Secretary  of  State,  give  a  certificate  as  to  the 
condition  of  the  workman  and  his  fitness  for  emploijment,  specifying,  tvhere 
necessary,  the  kind  of  employment  for  which  he  is  fit,  and  that  certificate  shall 
be  conclusive  evidence  as  to  the  matters  so  certified. 

Where  no  agreement  can  be  come  to  between  the  employer  and  the  workman 
as  to  whether  or  to  what  extent  the  incapacity  of  the  workman  is  due  to  the 
accident,  the  provisions  of  this  paragraph  shall,  subject  to  any  regulations 
made  by  the  Secretary  of  State,  apply  as  if  the  question  ivere  a  question  as  to 
the  condition  of  the  workman. 

If  a  ivorkman,  on  being  required  so  to  do,  refuses  to  submit  himself  for 
examination  by  a  medical  referee  to  whom  the  matter  has  been  so  referred  as 
aforesaid,  or  in  any  way  obstructs  the  same,  his  right  to  compensation  and  to 
take  or  prosecute  any  proceeding  under  this  Act  in  relation  to  compensation, 
or,  in  the  case  of  a  workman  in  receipt  of  a  weekly  payment,  his  right  to  that 
weekly  payment,  shall  be  suspended  until  such  examination  has  taken  place. 

Rules  of  court  may  be  made  for  prescribing  the  manner  in  which  documents 
are  to  be  furnished  or  served  and  applications  made  under  this  paragraph 
and  the  forms  to  be  used  for  those  purposes  and,  subject  to  the  consent  of  the 
Treasury,  as  to  the  fee  to  be  paid  under  this  paragraph.^ 

^  The  provisions  of  this  clause  did  not  appear  in  the  Schedule  to  the  Act  of  1897. 

(16)  1  Any  weekly  payment  may  be  reviewed  at  the  request  either  of 
the  employer  or  of  the  workman,  and  on  such  review  may  be  ended,  dimin- 
ished, or  increased,  subject  to  the  maximum  above  provided,  and  the 
amount  of  payment  shall,  in  default  of  agreement,  be  settled  by  arbitration 
under  this  Act : 
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Provided  that  ivhere  the  workman  was  at  the  date  of  the  accident  under   Sched.  I. 
twenty-one  years  of  age  and  the  review  takes  'place  more  than  twelve  months     16-20. 
after  the  accident,  the  amount  of  the  weekly  payment  may  he  increased  to 
any  amount  not  exceeding  fifty  per  cent,  of  the  weekly  sum  which  the  workman 
would  probably  have  been  earning  at  the  date  of  the  review  if  he  had  remained 
uninjured,  but  not  in  any  case  exceeding  one  pound.^- 

'  Corresponding  with  clause  12  in  the  Schedule  to  the  Act  of  1897. 
-  This  proviso  is  new. 

(17)  1  Where  any  weekly  payment  has  been  continued  for  not  less 
than  six  months,  the  liabiUty  therefor  may,  on  application  by  or  on  behalf 
of  the  employer,  be  redeemed  by  the  payment  of  a  lump  sum  of  such  an 
amount  as,  where  the  incapacity  is  permanent,  ivould,  if  invested  in  the  pur- 
chase of  an  immediate  life  annuity  from  the  National  Debt  Commissioners 
through  the  Post  Office  Savings  Bank,  purchase  an  annuity  for  the  workman 
equal  to  seventy-five  per  cent,  of  the  annual  value  of  the  iveekly  payment,  and 
as  in  any  other  case  ~  may  ■'<  be  settled  ^  by  arbitration  under  this  Act,  and 
such  lump  sum  may  be  ordered  by  the  committee  or  arbitrator  or  judge 
of  the  county  court  -  to  be  invested  or  otherwise  appHed  for  the  benefit  of 
the  person  entitled  thereto  ■>  :  Provided  that  nothing  in  this  paragraph  shall 
be  construed  as  preventing  agreements  being  made  for  the  redemption  of  a 
weekly  payment  by  a  lump  sum.~ 

^  Corresponding  with  clause  13  in  the  Schedule  to  the  Act  of  1897. 

"  These  words  are  additional. 

•^  In  lieu  of  "  to." 

'  The  words  "  in  default  of  agreement  "  are  omitted. 

•'  In  lieu  of  "  as  above  mentioned." 

(18)  If  a  workman  receiving  a  iveekly  payment  ceases  to  reside  in  the 
United  Kingdom,  he  shall  thereupon  cease  to  he  entitled  to  receive  any  weekly 
payment,  unless  the  medical  referee  certifies  that  the  incapacity  resulting  from 
the  injury  is  likely  to  be  of  a  permanent  nature.  If  the  medical  referee  so 
certifies,  the  workman  shall  he  entitled  to  receive  quarterly  the  amount  of  the 
weekly  payments  accruing  due  during  the  preceding  quarter  so  long  as  he 
proves,  in  such  manner  and  at  such  intervals  as  may  be  prescribed  by  rules 
of  court,  his  identity  and  the  continuance  of  the  incapacity  in  respect  of  which 
the  weekly  payment  is  payable.^ 

^  There  were  no  such  provisions  as  tlie  above  in  the  Schedule  to  the  Act  of  1897. 

(19)  1  A  weekly  payment,  or  a  sum  paid  by  way  of  redemption  thereof, 
shall  not  be  capable  of  being  assigned,  charged,  or  attached,  and  shall  not 
pass  to  any  other  person  by  operation  of  law,  nor  shall  any  claim  be  set 
off  against  the  same. 

'  Corresponding  with  clause  14  in  the  Schedule  to  the  Act  of  1897. 

(20)  Where  under  this  schedule  a  right  to  compensation  is  suspended 
no  compensation  shall  be  payable  in  respect  of  the  period  of  suspension.^ 

'  The  provisions  of  this  clause  are  new. 
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Sched.  I. 
21,  22. 

59  &  60 
Vict. 
c.  25. 


40  &  41 
Vict, 
c.  56. 


(21)  1  Where  a  scheme  certified  under  this  Act  provides  for  payment  of 
compensation  by  a  friendly  society,  the  provisions  of  the  proviso  to  the 
first  subsection  of  section  eight,  section  sixteen,  and  section  forty-one  of 
the  Friendly  Societies  Act,  1896,  shall  not  apply  to  such  society  in  respect 
of  such  scheme. 

'  Corresponding  with  clause  15  in  the  Schedule  to  the  Act  of  1897. 

(22)  1  In  the  apphcation  of  this  Act  to  Ireland  the  provisions  of  the 
County  Officers  and  Courts  (Ireland)  Act,  1877,  with  respect  to  money 
deposited  in  the  Post  Office  Savings  Bank  under  that  Act  shall  apply  to 
money  invested  in  the  Post  Office  Savings  Bank  under  this  Act. 

^  Corresponding  with  clause  17  in  the  Schedule  to  the  Act  of  1897. 


Sched. 

n. 

1-3. 


SECOND  SCHEDULE. 

Arbitration,  &c. 

(1)  For  the  purpose  of  setthng  any  matter  which  under  this  Act  is  to 
be  settled  by  arbitration,  if  any  committee,  representative  of  an  employer 
and  his  workmen,  exists  with  power  to  settle  matters  under  this  Act  in  the 
case  of  the  employer  and  workmen,  the  matter  shall,  unless  either  party 
objects  by  notice  in  WTiting  sent  to  the  other  party  before  the  committee 
meet  to  consider  the  matter,  be  settled  by  the  arbitration  of  such  committee, 
or  be  referred  by  them  in  their  discretion  to  arbitration  as  herein-after 
provided. 

(2)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the  com- 
mittee so  refers  the  matter  or  fails  to  settle  the  matter  within  six  months  i 
from  the  date  of  the  claim,  the  matter  shall  be  settled  by  a  single  arbitrator 
agreed  on  by  the  parties,  or  in  the  absence  of  agreement  by  the  judge  of  the 
county  court,  according  to  the  procedure  prescribed  by  rules  of  court.3 

'  In  lieu  of  "  three  months." 

-  Certain  words  which  appeared  at  the  end  of  this  clause  in  the  Schedule  to  the 
Act  of  1897  are  omitted,  but  are  embodied  in  the  next  clause. 

(3)  In  England  the  matter,  instead  of  being  settled  by  the  judge  of  the 
county  court,  may,  if  ike  Lord  Chancellor  so  authorises,  be  settled  according 
to  the  like  procedure,  by  a  single  arbitrator  appointed  by  that  judge,  and  the 
arbitrator  so  appointed  shall,  for  the  purposes  of  this  Act,  have  all  the  powers 
of  that  judgeJ 

1  In  lieu  of  the  following  words  which  appeared  at  the  end  of  clause  (2)  in 
Schedule  II.  to  the  Act  of  1897,  viz.  :  "  or  if  in  England  the  Lord  Chancellor  so 
authorises,  according  to  the  like  procedure,  by  a  single  arbitrator  appointed  by 
such  County  Court  judge."  And  also  in  lieu  of  clause  (.3)  in  Schedule  TI.  to  the 
Act  of  1897,  viz.  :  "  Any  arbitrator  appointed  by  the  County  Court  judge  shall, 
for  the  purposes  of  this  Act,  have  all  the  powers  of  a  County  Court  judge,  and  shall 
be  paid  out  of  moneys  to  be  provided  by  Parliament  in  accordance  with  regulations 
to  be  made  by  the  Treasury." 
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(4)  The  Arbitration  Act,  1889,  shall  not  apply  to  any  arbitration  mider  Sched. 
this  Act ;   but  a  committee  or  i  an  arbitrator  may,  if  they  or  i  he  think  fit,        n. 
submit  any  question  of  law  for  the  decision  of  the  judge  of  the  county       4-9. 
court,  and  the  decision  of  the  judge  on  any  question  of  law,  either  on  such  52  &  53 
submission,  or  in  any  case  where  he  himself  settles  the  matter  under  this  Vict. 
Act,  or  where  he  gives  any  decision  or  makes  any  order  under  this  Act,^  shall 

be  final,  unless  within  the  time  and  in  accordance  with  the  conditions 
prescribed  by  rules  of  the  Supreme  Court  either  party  appeals  to  the  Coiirt 
of  Appeal ;  and  the  judge  of  the  county  com't,  or  the  arbitrator  appointed 
by  him,  shall,  for  the  purpose  of  proceedings  ~  under  this  Act,  have  the 
same  powers  of  procuring  the  attendance  of  witnesses  and  the  production 
of  documents  as  if  the  jyroceedings  were  an  action  ^  in  the  county  court. 

^  These  words  are  new. 

-  In  lieu  of  "  an  arbitration." 

•*  In  lieu  of  "  claim  for  compensation  had  been  made  by  plaint." 

(5)  A  judge  of  county  courts  may,  if  he  thinks  fit,  summon  a  medical 
referee  to  sit  with  him  as  an  assessor  A 

^  This  clause  is  new. 

(6)  1  Rules  of  court  may  make  provision  for  the  appearance  in  any 
arbitration  under  this  Act  of  any  party  by  some  other  person. 

^  Corresponding  with  clause  5  in  the  Schedule  to  the  Act  of  1897. 

(7)  1  The  costs  of  and  incidental  to  the  arbitration  and  proceedings 
connected  therewith  shall  be  in  the  discretion  of  the  committee,-  arbitrator, 
or  judge  of  the  county  court,  subject  as  respects  such  judge  and  an  arbitrator 
appointed  hy  him  to  rules  of  court.-  The  costs,  whether  before  a  cmn- 
mittee  or  ~  an  arbitrator  or  in  the  county  court,  shall  not  exceed  the  Hmit 
prescribed  by  rules  of  court,  and  shall  be  taxed  in  manner  prescribed  by 
those  rules  and  such  taxation  may  be  reviewed  by  the  judge  of  the  county  court.~ 

'  Correspondmg  with  clause  6  in  the  Schedule  to  the  Act  of   1897. 
"  These  words  and  provisions  are  new. 

(8)  1  In  the  case  of  the  death,  or  refusal  or  inabihty  to  act,  of  an  arbi- 
trator, the  judge  of  the  county  court  -  may,  on  the  application  of  any 
party,  appoint  a  new  arbitrator. 

'  Corresponding  with  clause  7  in  the  Schedule  to  the  Act  of  1897. 
'  In  lieu  of  "  a  judge  of  the  High  Court  at  Chambers." 

(9)  1  Where  the  amount  of  compensation  under  this  Act  has  been 
ascertained,  or  any  weekly  payment  varied,  or  any  other  matter  decided 
under  this  Act,  either  by  a  committee  or  by  an  arbitrator  or  by  agreement, 
a  memorandum  thereof  shall  be  sent,  in  manner  prescribed  by  rules  of 
court,  by  the  committee  or  arbitrator,  or  by  any  party  interested,  to  the 
registrar  of  the  county  court,-  who  shall,  subject  to  such  rules,  on  being 
satisfied  as  to  its  genuineness,  record  such  memorandum  in  a  special 
register  without  fee,  and  thereupon  the  memorandum  shall  for  all  purposes 
be  enforceable  as  a  county  court  judgment. 
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Sched.  Provided  ttat — 

II.  (a)  no  such  memorandum  shall  be  recorded  before  seven  days  after 

9>  10-  the  despatch  by  the  registrar  of  notice  to  the  parties  interested  ; 

and^ 

(b)  where  a  ivorhman  seeks  to  record  a  memorandum  of  agreement 

between  Ms  employer  and  himself  for  the  payment  of  compen- 
sation under  this  Act  and  the  employer,  in  accordance  ivith 
rules  of  court,  proves  that  the  ivorhnan  has  in  fact  returned  to 
work  and  is  earning  the  same  wages  as  he  did  before  the  accident, 
and  objects  to  the  recording  of  such  memorandum,  the  memoran- 
dum shall  only  be  recorded,  if  at  all,  on  such  terms  as  the  judge 
of  the  county  court,  under  the  circumstances,  may  think  just  ; 
and'^ 

(c)  the  judge  of  tlie  county  court  may  at  any  time  rectify  the 

register ;  and 

(d)  where  it  appears  to  the  registrar  of  the  county  court,  on  any  infor- 

mation ivhich  he  considers  sufficient,  that  an  agreement  as  to 
the  redemption  of  a  weekly  payment  by  a  lump  sum,  or  an 
agreement  as  to  the  amount  of  compensation  payable  to  a  person 
under  any  legal  disability,  or  to  dependants,  ought  not  to  be 
registered  by  reason  of  the  inadequacy  of  the  sum  or  amount,  or 
by  reason  of  the  agreement  having  been  obtained  by  fraud  or 
undue  influence,  or  other  improper  means,  he  may  refuse  to 
record  the  memorandum  of  the  agreement  sent  to  him  for  regis- 
tration, and  refer  the  matter  to  the  judge  who  shall,  in  accordance 
with  rules  of  court,  make  such  order  {including  an  order  as  to 
any  sum  already  paid  under  the  agreement)  as  under  the 
circumstances  he  may  think  just ;  and  -^ 

(e)  The  judge  may,  ivilhin  six  months  after  a  memorandum  of  an 

agreement  as  to  the  redemption  of  a  weekly  payment  by  a  lump 
sum,  or  of  an  agreement  as  to  the  amount  of  compensation 
payable  to  a  person  under  any  legal  disability,  or  to  dependants, 
has  been  recorded  in  the  register,  order  that  the  record  be 
removed  from  the  register  on  proof  to  his  satisfaction  that  the 
agreement  was  obtained  by  fraud  or  undue  influence  or  other 
improper  means,  and  may  make  such  order  {including  an 
order  as  to  any  sum  already  paid  under  the  agreement)  as  under 
the  circumstances  he  may  think  just:^ 

'  Corresponding  with  clause  8  in  the  Schedule  to  the  Act  of  1897. 

-  The  following  words  also  appeared  in  the  clause  to  the  Schedule  of  the  Act  of 
1897,  viz.  :  "  for  the  district  in  which  any  person  entitled  to  such  compensatioa 
resides." 

•'  The  provisoes  {a),  (6),  {d)  and  (e)  are  new. 

(10)  An  agreement  as  to  the  redemption  of  a  loeekly  payment  by  a  lump 
sum  if  not  registered  in  accordance  with  this  Act  shall  not,  nor  shall  the  pay- 
ment of  the  sum  payable  under  the  agreement,  exempt  the  person  by  whom  the 
weekly  payment  is  payable  from  liability  to  continue  to  make  that  weekly 
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payment,  and  an  agreement  as  to  the  amount  of  compensation  to  he  paid  to      Sched. 
a  person  under  a  legal  disability  or  to  dependants,  if  not  so  registered,  shall         H. 
not,  nor  shall  the  payment  of  the  sum  payable  under  the  agreement,  exempt  the     10~14* 
person  by  whom  the  compensation  is  payable  from  liability  to  pay  compensa- 
tion, unless,  in  either  case,  he  proves  that  the  failure  to  register  was  not  due  to 
any  neglect  or  default  on  his  part.^ 

'  The  provisions  of  this  clause  are  new. 

(11)1  Where  any  matter  under  this  Act  is  to  be  done  in  a  county  court, 
or  by,  to,  or  before  the  judge  or  registrar  of  a  county  court,  then,  unless  the 
contrary  intention  appear,  the  same  shall,  subject  to  rules  of  couxt,  be  done 
in,  or  by,  to,  or  before  the  judge  or  registrar  of,  the  county  court  of  the 
district  in  which  all  the  parties  concerned  reside,  or  if  they  reside  in  different 
districts  the  district  prescribed  by  rules  of  court,-  without  prejudice  to  any 
transfer  in  manner  provided  by  rules  of  court. 

1  Corresponding  with  clause  9  in  the  Schedule  to  the  Act  of  1897. 

2  In  lieu  of  "  in  which  the  accident  out  of  which  tlie  said  matter  arose  occurred." 

(12)  1  The  duty  of  a  judge  of  county  courts  under  this  Act,  or  in 
England  ~  of  an  arbitrator  appointed  by  him,  shall,  subject  to  rules  of  court, 
be  part  of  the  duties  of  the  county  court,  and  the  officers  of  the  court  shall 
act  accordingly,  and  rules  of  court  may  be  made  both  for  any  purpose 
for  which  this  Act  authorises  rules  of  court  to  be  made,  and  also  generally 
for  carrying  into  effect  this  Act  so  far  as  it  affects  the  county  court,  or  an 
arbitrator  appointed  by  the  judge  of  the  county  court,  and  proceedings  in 
the  county  court  or  before  any  such  arbitrator,  and  such  rules  may,  in 
England,  be  made  by  the  five  judges  of  county  courts  appointed  for  the 
making  of  rules  under  section  one  hundred  and  sixty-four  of  the  County 
Courts  Act,  1888,  and  when  allowed  by  the  Lord  Chancellor,  as  provided  by 
that  section,  shall  have  full  effect  without  any  further  consent. 

*  Corresponding  with  clause  10  in  the  Schedule  to  the  Act  of  1897. 

-  These  words  are  additional. 

(13)  1  No  court  fee,  except  such  as  may  he  prescribed  under  paragraph  (15) 
of  the  First  Schedule  to  this  Act,-  shall  be  payable  by  any  party  in  respect 
of  any  proceedings  by  or  against  a  workman  ~  under  this  Act  in  the  court 
prior  to  the  award. 

'  Corresponding  with  clause  11  in  the  Schedule  to  the  Act  of  1897. 

-  These  words  are  additional. 

(14)  1  Any  sum  awarded  as  compensation  shall,  unless  paid  into  court 
under  this  Act,""-  be  paid  on  the  receipt  of  the  person  to  whom  it  is  payable 
under  any  agreement  or  award,  and  the  solicitor  or  agent  of  a  person  claiming 
compensation  under  this  Act  shall  not  be  entitled  to  recover  from  him  any  costs 
in  respect  of  any  proceedings  in  an  arbitration  under  this  Act,  or  to  claim 
a  lien  in  respect  of  such  costs  on,  or  deduct  such  costs  from,  the  sum  awarded 
or  agreed  as  compensation;^  except  such  sum  as  may  be  awarded  by  the 
committee,-  the  arbitrator,  or  the  judge  of  the  county  court,  on  an  appHcation 
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Sched.     made  either  by  the  person  claiming  cofnpensation,  or  by  his  solicitor  or  agent,'^ 
II.         to  determine  the  amount  of  costs  to  be  paid  to  the  soUcitor  or  agent,  such 
1^~17.     sum  to  be  awarded  subject  to  taxation  and  to  the  scale  of  costs  prescribed 
by  rules  of  court. 

'  Corresponding  with  clause  12  in  the  Schedule  to  the  Act  of  1897. 
-  These  words  are  additional. 

•''  In  lieu  of  "  his  solicitor  or  agent  shall  not  be  entitled  to  recover  from  him,  or 
to  claim  a  lien  on,  or  deduct  any  amount  for  costs  from,  the  said  sum  awarded." 
■*  In  lieu  of  "by  either  party.' 

(15)  1  Any  committee,  arbitrator,  or  judge  may,  subject  to  regulations 
made  by  the  Secretary  of  State  and  the  Treasury,  submit  to  a  medical 
referee  for  report "  any  matter  which  seems  material  to  any  question  arising 
in  the  arbitration. 

'  This  clause  is  only  part  of  the  conesponding  clause  13  contained  in  the  Schedule 
to  the  Act  of  1897,  the  remainmg  portion  of  it  being  incorporated  in  sect.  10  (1) 
of  the  present  Act. 

2  In  lieu  of  "  appoint  any  such  practitioner  to  report  on." 

(16)  The  Secretary  of  State  may,  by  order,  either  unconditionally  or 
subject  to  such  conditions  or  modifications  as  he  may  thinh  fit,  confer  on  any 
committee  representative  of  an  employer  and  his  worhmen,  as  respects  any 
matter  in  which  the  committee  act  as  arbitrators,  or  which  is  settled  by  agree- 
ment submitted  to  and  approved  by  the  committee,  all  or  any  of  the  powers 
conferred  by  this  Act  exclusively  on  county  courts  or  judges  of  county  courts, 
and  may  by  the  order  provide  how  and  to  whom  the  compensation  money  is  to 
be  paid  in  cases  where,  but  for  the  order,  the  money  would  be  required  to  be  paid 
into  court,  and  the  order  may  exclude  from  the  operation  of  provisoes  (d)  and 
(e)  of  paragraph  (9)  of  this  Schedule  agreements  submitted  to  and  approved 
by  the  committee,  and  may  contain  such  incidental,  consequential,  or  supple- 
mental provisions  as  may  appear  to  the  Secretary  of  State  to  be  necessary  or 
proper  for  the  purposes  of  the  order. ^ 

'  There  was  no  such  clause  as  this  in  the  Schedule  to  the  Act  of  1897. 

(17)  In  the  application  of  this  Schedule  to  Scotland — 

(a)  "  County  court  judgment "   as  used  in  paragraph   (9)   of  this 

Schedule  means  a  recorded  decree  arbitral :  i 

(6)  -  Any  appHcation  to  the  sherifi  as  arbitrator  shall  be  heard,  tried, 

and   determined    summarily   in   the   manner   provided   by 

OQ  ^  40  section  fifty-two  of  the  Sheriff  Courts  (Scotland)  Act,  1876, 

Vict.  save  only  that  parties  may  be  represented  by  any  person 

^'  ^^*  authorised  in  writing  to  appear  for  them  and  subject  to  the 

declaration  that  it  shall  be  competent  to  either  party  within 

the  time  and  in  accordance  with  the  conditions  prescribed 

by  act  of  sederunt  to  require  the  sherifE  to  state  a  case  on 

any  question  of  law  determined  by  him,  and  his  decision 

thereon  in  such  case  may  be  submitted  to  either  division  of 

the  Court  of  Session,  who  may  hear  and  determine  the  same  s 

and  remit  to  the  sherifE  with  instruction  as  to  the  judgment 
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to  be  pronounced,  and  an  appeal  shall  lie  from  either  of  such      Sched. 
divisions  to  the  House  of  Lords  :  ^  11. 

(c)  Paragraphs  (3),  (4),  and  (8)  shall  not  apply.5  17.  18. 

'  In  lieu  of  "  Any  award  or  agreement  as  to  compensation  under  this  Act  may 
be  competently  recorded  for  execution  in  the  books  of  council  and  session  or  sheriff 
court  books,  and  shall  be  enforceable  in  like  manner  as  a  recorded  decree  arbitral," 
which  appeared  in  Schedule  II.  (14)  (6)  to  the  Act  of  1897. 

-  Corresponding  with  clause  14  (c)  in  the  Schedule  to  the  Act  of  1897. 

^  The  word  "  finally  "  appeared  at  this  point  in  the  corresponding  clause  of  the 
Schedule  to  the  Act  of  1897. 

■*  This  right  of  appeal  to  the  House  of  Lords  is  new,  there  having  been  no  such 
right  of  appeal  under  the  Act  of  1897. 

^  In  lieu  of  paragraphs  (4)  and  (7)  of  Schedule  II.  to  the  Act  of  1897,  and  corre- 
spending  with  clause  15  in  the  Schedule  to  the  Act  of  1897. 

(18)  1  In  the  appUcation  of  this  schedule  to  Ireland  the  expression 
'■*  judge  of  the  county  court  "  shall  include  the  recorder  of  any  city  or  town, 
and  an  appeal  shall  lie  from  the  Court  of  Appeal  to  the  House  of  Lords,- 

^  Corresponding  with  clause  16  in  the  Schedule  to  the  Act  of  1897. 
-  There  was  no  appeal  to  the  House  of  Lords  under  the  Act  of  1897. 


THIRD  SCHEDULE.' 


Description  of  Disease. 

Description  of  Process. 

Anthrax 

Lead  poisoning  or  its  sequelce. 
Mercury  poisoning  or  its  sequelce  . 
Phosphorus  poisoning  or  its  sequelce     . 
Arsenic  poisoning  or   its  sequelce  . 
Ankylostomiasis      ..... 

Handling  of  wool,  hair,  bristles,  hides,  and 

skins. 
Any  process  involving  the  use  of  lead  or 

its  preparations  or  compounds. 
Any  process  involving  the  use  of  mercury 

or  its  preparations  or  compounds. 
Any  process  involving  the  use  of  phosphorus 

or  its  preparations  or  compounds. 
Any  process  involving  the  use  of  arsenic  or 

its  preparations  or  compoimds. 
Mining. 

Sched. 

m. 


Where  regulations  or  special  rules  made  under  any  Act  of  Parliament 
for  the  protection  of  persons  employed  in  any  industry  against  the  risk  of 
contracting  lead  poisoning  require  some  or  all  of  the  persons  employed  in 
certain  processes  specified  in  the  regulations  or  special  rules  to  he  periodically 
examined  hy  a  certifying  or  other  surgeon,  then,  in  the  application  of  this 
schedule  to  that  industry,  the  expression  "  process  "  shall,  unless  the  Secretary 
of  State  otherwise  directs,  include  only  the  processes  so  specified. 

^  The  contents  of  this  schedule  are  of  course  entirely  new,  as  the  Act  of  1897  did 
not  apply  to  disablement  due  to  an  industrial  disease,  except  when  such  disease 
was  found  to  be  due  to  personal  injury  by  accident. 
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ORDER  OF  SECRETARY  OF  STATE,  1907 


ORDERS     OF     SECRETARY     OF     STATE     EXTENDING     THE 
PROVISIONS    OF    THE    ACT    TO    FURTHER    INDUSTRIAL 

DISEASES. 

By  an  order  of  the  Secretary  of  State  dated  22nd  May,  1907,  made  in 
pursuance  of  the  power  conferred  upon  him  by  sect.  8,  sub-sect.  6  of  the 
Act  of  1906,  the  follo^^dng  diseases  have  been  added  to  those  enumerated 
in  the  Third  Schedule  to  the  Act : — 

SCHEDULE. 


Description  of  Disease  or  Injury. 


Description  of  Process. 


1.  Poisoning     by   nitro-    and    amido- 

derivatives  of  benzene  (dinitro- 
benzol,  anilin,  and  others),  or  its 
sequelae. 

2.  Poisoning  by  carbon  bisulphide  or 

its  sequelae. 

3.  Poisoning  by  nitrous    fumes  or  its 

sequelae. 

4.  Poisoning  by  nickel  carbonyl  or  its 

sequelae. 

5.  Ai'senic  poisoning  or  its  sequelae   . 

6.  Lead  poisoning  or  its  sequelae 

7.  Poisoning     by    Gonioma     Kamassi 

(African  boxwood)  or  its  sequelae 

8.  Chrome  ulceration  or  its  sequelae  . 


9.  Eczematous  ulceration  of  the  skin 
produced  by  dust  or  caustic  or 
corrosive  liquids,  or  ulceration  of 
the  mucous  membrane  of  the  nose 
or  mouth  produced   by  dust. 

10.  Epitheliomatous  cancer  or  ulceration 

of  the  skin  or  of  the  corneal  sur- 
face of  the  eye,  due  to  pitch,  tar, 
or  tarry  compounds. 

11.  Scrotal       epithehoma       (Chimney- 

sweeps' cancer). 

12.  Nystagmus      .         .         .         .         . 

13.  Glanders ...... 


14.  Compressed  air  illness  or  its  sequelae. 

15.  Subcutaneous  cellulitis  of  the  hand 

(beat  hand). 

16.  Subcutaneous     cellulitis     over    the 

patella   (miners'   beat  knee). 

17.  Acute     bursitis     over     the     elbow 

(miners'  beat  elbow). 

18.  Inflammation  of  the  synovial  lining 

of    the    wrist   joint   and   tendon 
sheaths. 


Any  process  involving  the  use  of  a  nitro- 
or  amido-derivative  of  benzene  or  its 
preparations  or  compounds. 

Any  process  involving  the  use  of  carbon 
bisulphide  or  its  preparations  or 
compounds. 

Any  process  in  wliich  nitrous  fumes  are 
evolved. 

Any  process  in  which  nickel  carbonyl  gas 
is  evolved. 

Handling  of  arsenic  or  its  preparations 
or  compounds. 

Handling  of  lead  or  its  preparations  or 
compounds. 

Any  process  in  the  manufacture  of  articles 
from  Gonioma  Kamassi  (African  box- 
wood). 

Any  process  involving  the  use  of  chromic 
acid  or  bi-chromate  of  ammonium, 
potassium,  or  sodium,  or  their  pre- 
parations. 

[Repealed ;  htit  re-enacted  in  a  slightly 
altered  form.  See  Order  dated  December 
2,   1908.] 


Handling  or  use  of  pitch,   tar,  or  tarry 
compounds. 


Chimney-sweeping. 

Mining. 

Care  of  any  equine  animal  suffering  from 

glanders  ;    handling  the  carcase  of  such 

animal. 
Any  process  carried  on  in  compressed  air. 
Mining. 

Mining. 

Mining. 

Mining. 
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By  a  further  order  of  the  Secretary  of  State  dated  2nd  December,  1908, 
the  provisions  of  the  Act  were  further  extended.     The  order  is  as  follows  : — 

'*  In  pursuance  of  the  power  conferred  upon  me  by  section  8,  sub-section 
6  of  the  Workmen's  Compensation  Act,  1906, 1,  the  Right  Honourable 
Herbert  John  Gladstone,  one  of  His  Majesty's  Principal  Secretaries  of 
State,  do  hereby  make  the  following  Order  : — 

(1)  Subject  to  the  modifications  hereinafter  specified,  the  provisions 
of  Section  8  of  the  Workmen's  Compensation  Act,  1906,  shall  extend  and 
apply  to  the  diseases,  injuries,  and  processes,  specified  in  the  first  and 
second  columns  of  the  Schedule  annexed  to  this  Order,  as  if  the  said 
diseases  and  injuries  were  included  in  the  first  column  of  the  Third  Schedule 
to  the  Act,  and  as  if  the  said  processes  were  set  opposite  in  the  second 
column  of  that  Schedule  to  the  diseases  or  injuries  to  which  they  are  set 
opposite  in  the  second  column  of  the  Schedule  annexed  hereto. 

(2)  A  glass  worker  suffering  from  cataract  shall  be  entitled  to  com- 
pensation under  the  provisions  of  the  said  section,  as  appUed  by  this 
Order,  for  a  period  not  longer  than  six  months  in  all,  nor  for  more  than 
four  months  unless  he  has  undergone  an  operation  for  cataract. 

(3)  In  the  appUcation  of  the  provisions  of  Section  8  to  telegraphists' 
cramp,  so  far  as  regards  a  workman  employed  by  the  Postmaster-General, 
the  Post  Office  Medical  Officer  under  whose  charge  the  workman  is  placed 
shall,  if  authorised  to  act  for  the  purposes  of  the  said  section  by  the  Post- 
master-General, be  substituted  for  the  Certifying  Surgeon. 

(4)  The  Order  of  the  22nd  May,  1907,  so  far  as  it  applies  to  eczematous 
ulceration  of  the  skin  produced  by  dust  or  caustic  or  corrosive  liquids,  or 
ulceration  of  the  mucous  membrane  of  the  nose  or  mouth  produced  by  dust, 
is  revoked,  except  as  regards  cases  arising  before  the  date  of  this  Order. 

H.  J.  Gladstone, 
One  of  His  Majesty's  Principal 
Secretaries  of  State." 
Whitehall, 

2nd  December,  1908. 


.SCHEDULE. 


Description  of  Disease  or  Injury. 


Descrijition  of  Process. 


Cataract  in  glass  workers 


Telegraphists'  cramp     .... 

Eczematous  ulceration  of  the  skin  pro- 
duced by  dust  or  liquids,  or  ulcera- 
tion of  the  mucous  membrane  of  the 
nose  or  mouth  produced  by  dust. 


the    manufacture   of   glass 
exposure    to    the    glare    of 


Processes   i: 

involving 

molten  glass. 
Use  of  telegraphic  instruments. 
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WORKMEN'S  COMPENSATION  ACT,  1909 


§§  1, 2.       WORKMEN'S  COMPENSATION  (ANGLO-FEENCH 

CONVENTION)  ACT,  1909. 

(9  Edw.  VII.  Cap.  16.) 

An  Act  to  authorise  the  making  of  such  modifications  in  the  Workmen's 
Compensation  Act,  1906,  in  its  application  to  French  Citizens,  as 
may  be  necessary  to  give  efiect  to  a  Convention  between  His  Majesty 
and  the  President  of  the  French  Republic. 


Whereas  His  Majesty  the  King  and  the  President  of  the  French 
Republic  have  concluded  the  Convention  set  out  in  the  Schedule 
to  this  Act,  but  efiect  cannot  be  given  to  the  Convention  unless  certain 
modifications  are  made  in  the  Workmen's  Compensation  Act,  1906, 
so  far  as  it  applies  to  workmen  who  are  French  citizens. 

Be  it  therefore  enacted  by  the  King's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : — 


6  Edw.  7. 
c.  58. 


Power  to 
make 
modifica- 
tions in 
Work- 
men's 
Compen- 
sation Act 
in  its  ap- 
plication 
to  French 
citizens. 

Short 
title. 


1.  His  Majesty  may,  by  Order  in  Council,  make  such  modifications 
in  the  Workmen's  Compensation  Act,  1906,  in  its  application  to  work- 
men who  are  French  citizens,  as  appear  to  him  to  be  necessary  to  give 
effect  to  the  said  Convention  ;  and  the  Workmen's  Compensation  Act, 
1906,  shall  apply  to  such  workmen,  subject  to  the  modifications 
contained  in  the  Order. 

2.  This  Act  may  be  cited  as  the  Workmen's  Compensation  (Anglo- 
French  Convention)  Act,  1909. 


SCHEDULE. 
Convention  signed  at  Paris  the  3rd  Day  of  July  1909. 

Article  L 

British  subjects  who  meet  with  accidents  arismg  out  of  their  employ- 
ment as  workmen  in  France,  and  persons  entitled  to  claim  through  or 
having  rights  derivable  from  them,  shall  enjoy  the  benefits  of  the  com- 
pensation and  guarantees  secured  to  French  citizens  by  the  legislation  in 
force  in  France  in  regard  to  the  hability  of  employers  in  respect  of  such 
accidents. 

Reciprocally  French  citizens  who  meet  with  accidents  arising  out  of 
their  employment  as  workmen  in  the  United  Kingdom  of  Great  Britain 
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and  Ireland,   and  persons  entitled  to  claim  through  or  ha^'ing  rights  Arts.  1-5. 
derivable  from  them,  shall  enjoy  the  benefits  of  the  compensation  and 
guarantees  secured  to  British  subjects  by  the  legislation  in  force  in  the 
United  Kingdom  of  Great  Britain  and  Ireland  in  regard  to  compensation 
for  such  accidents,  supplemented  as  specified  in  Article  5. 

Article  2. 

Nevertheless,  the  present  Convention  shall  not  apply  to  the  case  of 
a  person  engaged  in  a  business  having  its  headquarters  in  one  of  the 
two  Contracting  States,  but  temporarily  detached  for  employment  in  the 
other  Contracting  State,  and  meeting  with  an  accident  in  the  course  of 
that  employment,  if  at  the  time  of  the  accident  the  said  employment  has 
lasted  less  than  six  months.  In  this  case  the  persons  interested  shall  only 
be  entitled  to  the  compensation  and  guarantees  provided  by  the  law  of  the 
former  State. 

The  same  rule  shall  apply  in  the  case  of  persons  engaged  in  transport 
services  and  employed  at  intervals,  whether  regular  or  not,  in  the  country 
other  than  that  in  which  the  headquarters  of  the  business  are  estabhshed. 

Article  3. 

The  British  and  French  authorities  will  reciprocally  lend  their  good 
ofl&ces  to  faciUtate  the  administration  of  their  respective  laws  as  aforesaid. 

Article  4. 

The  present  Convention  shall  be  ratified,  and  the  ratifications  shall 
be  exchanged  at  Paris,  as  soon  as  possible. 

It  shall  be  apphcable  in  France  and  in  the  United  Kingdom  of  Great 
Britain  and  Ireland  to  all  accidents  happening  after  one  month  from  the 
time  of  its  publication  in  the  two  countries  in  the  manner  prescribed  by 
their  respective  laws,  and  it  shall  remain  binding  until  the  expiration  of 
one  year  from  the  date  on  which  it  shall  have  been  denounced  by  one  or 
other  of  the  two  Contracting  Parties. 

Article  5. 

Nevertheless,  the  ratification  mentioned  in  the  preceding  Article  shall 
not  take  place  till  the  legislation  at  present  in  force  in  the  United  Kingdom 
of  Great  Britain  and  Ireland  in  regard  to  workmen's  compensation  has 
been  supplemented,  so  far  as  concerns  accidents  to  French  citizens  arising 
out  of  their  employment  as  workmen,  by  arrangements  to  the  following 
efiect : — 

(a)  That  the  compensation  payable  shall  in  every  case  be  fixed  by  au 

award  of  the  County  Court : 
(6)  That  in  any  case  of  redemption  of  weekly  payments  the  total  sum 
payable  shall,  provided  it  exceeds  a  sum  equivalent  to  the  capital 
value  of  an  annuity  of  4/.  (100  fr.),  be  paid  into  Court,  to  be 
employed  in  the  purchase  of  an  annuity  for  the  benefit  of  the 
person  entitled  thereto  : 
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Art.  5.  (c)  That  in  those  cases  in  which  a  lump  sum  representing  the  com- 

pensation payable  shall  have  been  paid  by  the  employer  into 
the  County  Court,  if  the  injured  workman  returns  to  reside  in 
France,  or  if  the  dependants  resided  in  France  at  the  time  of  his 
death  or  subsequently  return  to  reside  in  France,  the  total  sum 
due  to  the  injured  workman  or  to  his  dependants  shall  be  paid  over 
through  the  County  Court  to  the  "  Caisse  Nationale  Fran9aise 
des  Retraites  pour  la  Vieillesse,"  who  shall  employ  it  in  the  pur- 
chase of  an  annuity  according  to  its  tariff  at  the  time  of  the  pay- 
ment ;  and  further,  that,  in  the  case  in  which  a  lump  sum  shall 
not  have  been  paid  into  Court,  and  the  injured  workman  returns 
to  reside  in  France,  the  compensation  shall  be  remitted  to  him 
through  the  County  Court  at  such  intervals  and  in  such  way 
as  may  be  agreed  upon  by  the  competent  authorities  of  the 
two  countries  : 

{d)  That  in  respect  of  all  the  acts  done  by  the  County  Court  in  pur- 
suance of  the  legislation  in  regard  to  workmen's  compensation, 
as  well  as  in  the  execution  of  the  present  Convention,  French 
citizens  shall  be  exempt  from  all  expenses  and  fees  : 

(e)  That  at  the  beginning  of  each  year  His  Majesty's  principal  Secretary 
of  State  for  the  Home  Department  will  send  to  the  "  Departe- 
ment  du  Travail  et  de  la  Prevoyance  sociale  "  a  record  of  all 
judicial  decisions  given  in  the  course  of  the  preceding  year  under 
the  legislation  in  regard  to  workmen's  compensation  in  the  case 
of  French  citizens  injured  by  accident  in  the  United  Kingdom 
of  Great  Britain  and  Ireland. 


^  ,     .       ORDER  IN  COUNCIL  MODIFYING  THE  WORKMEN'S  COMPEN- 

Order  in 

Council.  SATION   ACT,  1906,  IN   ITS   APPLICATION    TO  WORKMEN 

WHO  ARE  FRENCH  CITIZENS. 

By  an  order  in  Council  on  22nd  November,  1909,  His  Majesty  was 
pleased,  by  and  with  the  advice  of  His  Privy  Council,  to  order  and 
prescribe  as  follows  : — 

The  Workmen's  Compensation  Act,  1906,  hereinafter  referred  to  as 
the  Act,  shall  in  the  case  of  workmen  who  are  French  citizens  apply 
subject  to  the  following  modifications  : 

(1)  An  employer  having  his  principal  place  of  business  in  France  shall 
not  be  liable  to  pay  compensation  under  the  Act  for  injury  to  a  workman 
who  is  a  French  citizen  by  accident  arising  out  of  and  in  the  course  of  the 
employment — 

(i.)  if  the  workman  has  been  temporarily  detached  for  employment  in 
the  United  Kingdom,  and  such  employment  has  at  the  time  of  the 
accident  lasted  less  than  six  months  ; 
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(ii.)  if  tlic  workman  is  engaged  in  transport  service  and  is  employed  at 
intervals  whether  regular  or  not  in  the  United  Kingdom. 

(2)  In  all  cases  the  question  as  to  the  liability  to  pay  compensation 
under  the  Act  to  a  French  citizen  and  as  to  the  amount  or  duration  of  such 
compensation,  including  the  question  of  the  redemption  of  weekly  pay- 
ments, and  in  cases  of  death  the  question  as  to  who  is  a  dependant  and  as 
to  the  amount  payable  to  each  dependant,  shall  be  settled  by  the  Judge  of 
the  County  Court  and  in  no  other  manner. 

(3)  Where  a  weekly  payment  payable  to  a  French  citizen  has  been 
redeemed  by  the  payment  of  a  lump  sum  of  such  amount  as  would,  if 
invested  in  the  purchase  of  an  immediate  life  annuity  from  the  National 
Debt  Commissioners  through  the  Post  Office  Savings  Bank,  purchase  an 
annuity  for  the  workman  of  upwards  of  four  pounds,  the  lump  sum  shall 
be  paid  into  the  County  Court  and  invested  in  the  purchase  of  an  annuity 
for  the  benefit  of  the  workman. 

(4)  Where  a  lump  sum  payable  either  in  the  redemption  of  a  weekly 
payment  or  as  compensation  to  the  dependants  of  a  deceased  workman 
has  been  paid  into  the  County  Court,  then  : 

(a)  if  the  workman  returns  to  reside  in  France  ;  or 

(b)  if  the  dependants  resided  in  France  at  the  time  of  the  death  of  the 

workman,  or  subsequently  return  to  reside  in  France, 
the  total  sum  due  to  the  injured  workman  or  his  dependants  shall  be 
transferred  to  the  "  Caisse  Nationale  Fran^aise  des  Retraites  pour  la 
Vieillesse." 

(5)  Where  a  workman  receiving  a  weekly  payment  returns  to  reside 
in  France,  the  amount  due  by  way  of  weekly  paj'^ments  shall,  notwith- 
standing anything  in  paragraph  18  of  the  First  Schedule  to  the  Act,  be 
remitted  to  him  through  the  County  Court  at  such  intervals  and  in  such 
manner  as  may  be  agreed  upon  between  the  Secretary  of  State  and  such 
persons  as  the  President  of  the  French  Republic  may  authorise  for  the 
purpose. 

(6)  No  Court  fee  or  other  charge  shall  be  payable  in  the  case  of  a  work- 
man who  is  a  French  citizen  in  respect  of  any  proceedings  under  the  Act  in 
the  County  Court,  w^hether  under  paragraph  (15)  of  the  First  Schedule 
to  that  Act,  or  subsequent  to  the  award,  or  otherwise. 

(7)  The  Registrar  of  every  County  Court  shall,  not  later  than  the 
31st  January  in  each  year,  send  to  the  Secretary  of  State  for  the  Home 
Department,  in  a  form  prescribed  by  him,  a  record  of  all  judicial  decisions 
given  in  the  course  of  the  preceding  year  under  the  Act  in  the  case  of 
French  citizens,  and  the  said  Secretary  of  State  shall  cause  such  record  to 
be  communicated  to  the  "  Departement  du  Travail  et  de  la  Prevoyance 
Sociale." 

(8)  The  power  of  making  rules  under  the  Act  shall  include  a  power  to 
make  such  rules  as  may  be  necessary  for  the  purpose  of  carrying  this  Order 
into  effect. 

(9)  In  Scotland  references  to  the  Sheriff  Court  shall  be  substituted  for 
references  to  the  County  Court,  reference  to  the  Sheriff  for  reference  to  the 
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Judge  of  the  County  Court,  and  reference  to  the  Sheriff's  Clerk  for  reference 
to  the  Registrar  of  the  County  Court. 

(10)  This  Order  shall  apply  to  all  accidents  happening  on  and  after  the 
date  on  which  the  Convention  takes  effect,  and  shall  cease  to  have  effect 
on  the  expiration  of  one  year  from  the  date  on  which  the  Convention  shall 
have  been  denounced  by  one  or  other  of  the  two  contracting  parties. 
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(1  &  2  Geo.  V.  Cap.  55,  S.  11.) 

Provisions         (1)  Where  an  insured  person  has  received  or  recovered  or  is  entitled 

in  the         to  receive  or  recover,  whether  from  his  employer  or  any  other  person, 

contribu-     ^^J  compensation  or  damages  under  the  Workmen's  Compensation 

tors  en-       Act,  1906,  or  any  scheme  certified  thereunder,  or  under  the  Employers' 

compensa-  Liability  Act,  1880,  or  at  common  law,  in  respect  of  any  injury  or 

tion  or        disease,  the  following  provisions  shall  apply  : — 

amages.  ^^^  -^^  sickness  benefit  or  disablement  benefit  shall  be  paid  to  such 

person  in  respect  of  that  injury  or  disease  in  any  case  where 

any  weekly  sum  or  the  weekly  value  of  any  lump  sum  paid  or 

payable  by  way  of  compensation  or  damages  is  equal  to  or 

greater  than  the  benefit  otherwise  payable  to  such  person,  and, 

where  any  such  weekly  sum  or  the  weekly  value  of  any  such 

lump  sum  is  less  than  the  benefit  in  question,  such  part  only 

of  the  benefit  shall  be  paid  as,  together  with  the  weekly  sum 

or  the  weekly  value  of  the  lump  sum,  will  be  equal  to  the 

benefit : 

(b)  The  weekly  value  of  any  such  lump  sum  as  aforesaid  may  be 

determined  by  the  Society  or  committee  by  which  the  sickness 
and  disablement  benefits  payable  to  such  person  are 
administered,  but,  if  the  insured  person  is  aggrieved  by  such 
determination  the  matter  shall  be  settled  in  manner  provided 
by  this  Part  of  this  Act  for  settling  disputes  between  insured 
persons  and  societies  or  committees  : 

(c)  Where  an  agreement  is  made  as  to  the  amount  of  such  com- 

pensation as  aforesaid,  and  the  amount  so  agreed  is  less  than 
ten  shillings  a  week,  or  as  to  the  redemption  of  a  weekly 
payment  of  a  lump  sum,  under  the  Workmen's  Compensation 
Act,  1906,  the  employer  shall,  within  three  days  thereafter,  or 
such  longer  time  as  may  be  prescribed,  send  to  the  Insurance 
Commissioners,  or  to  the  Society  or  committee  concerned, 
notice  in  writing  of  such  agreement  giving  the  prescribed 
particulars  thereof,  and  proviso  (d)  to  paragraph  (9)  of  the 
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Second  Schedule  of  the  Workmen's  Compensation  Act,  1906 
(which  relates  to  the  powers  of  registrars  of  County  Courts 
to  refuse  to  record  memoranda  of  agreements  and  to  refer 
the  matter  to  the  Judge),  shall,  in  cases  where  the  workman 
is  an  insured  person,  apply  to  agreements  as  to  the  amount 
of  compensation  in  like  manner  as  to  agreements  as  to  the 
redemption  of  weekly  payments  by  lump  sums. 

(2)  Where  an  insured  person  appears  to  be  entitled  to  any  such 
compensation  or  damages  as  aforesaid  and  unreasonably  refuses  or 
neglects  to  take  proceedings  to  enforce  his  claim,  it  shall  be  lawful  for 
the  Society  or  committee  concerned,  either — 

(a)  at  its  own  expense,  to  take  in  the  name  and  on  behalf  of  such 

person  such  proceedings,  in  which  case  any  compensation  or 

damages  recovered  shall  be  held  by  the  Society  or  committee 

as  trustee  for  the  insured  person  ;  or 

(6)  to  withhold  payment  of  any  benefit  to  which  apart  from  this 

section  such  person  would  be  entitled. 
In   the  event  of  the  Society   or    committee    concerned   taking 
proceedings  as  aforesaid  and  failing  in  the  proceedings,  it  shall  be 
responsible  for  the  costs  of  the  proceedings  as  if  it  were  claiming  on 
its  own  account. 

(3)  Nothing  in  this  section  shall  prevent  the  Society  or  committee 
paying  to  an  insured  person  benefit  by  way  of  advance  pending  the 
settlement  of  his  claim  for  compensation  or  damages,  and  any  advance 
so  made  shall,  without  prejudice  to  any  other  method  of  recovery,  be 
recoverable  by  deductions  from  or  suspension  of  any  benefits  which 
may  subsequently  become  payable  to  such  person. 
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ACCIDENT,  1-48 

death  from  progressive  heart  disease,  whether  an,  47 
former  latent  injury  made  patent,  14 

whether  relevant  as  a  contributory  cause,  9 
heart  strain  through  repeated  over-exertion,  not  an,  40 
injury  by  strikers,  whether  an,  42 
meaning  of,  1 

must  be  a  definite  occurrence,  16 
notice  of.     See  Notice  of  Accident 
onus  of  proof  as  to  cause  of.     See  Proof,  Onus  of 

that  death  resulted  from,  11,  12 
place  of  occurrence,  jurisdiction,  447,  448 
proximate  cause,  fall  during  epileptic  fit,  6,  111 

fainting  fit,  230 
second,  to  eye  already  injured  resulting  in  incapacity  for  work,  23 
knee  previously  injured,  38 
whether  former  accident  a  contributor}'  cause,  9 
unexplained,  "  arising  out  of  employment,"  inference,  204 
cause  of  dro\\-ning,  124-126,  166,  238 
lions  escaping  from  cage,  157 
pneumonia,  33,  158,  227 
driver  falling  from  omnibus,  132 
evidence  as  to  cause  of  blood  poisoning,  228 
missing  seaman,  124-126,  166 
onus  of  proof,  26-28,  121,  123-127,  132,  227,  228 
workman  fatally  injured  where  no  right  to  be,  201-203 
wound  breaking  open,  129 
^^'hether  blood  poisoning  an,  3 

injury  arose  from,  question  of  fact,  528,  529 
poisoning  by  sewer  gas  an,  15,  16 

ACCORD  AND  SATISFACTION, 

part  of  agreed  compensation  paid  as  wages,  62 

ACTION 

for  damages,  after  failure  of  compensation  proceedings,  90 
after  notice  of  injury  given,  59 

against  third  part}^  after  accepting  compensation  from  employer,  60 
at  common  law  where  no  claim  under  the  Act,  70,  71 
by  infant,  after  weekly  paj-meuts  made,  91 
for  breach  of  registered  agreement,  jurisdiction,  465 
proceedings  for  compensation  after  failure  of,  50,  56,  57,  76-80, 

88,  89,  551 
unsuccessful,  costs  of  assessment  of  compensation,  550 

deduction  of  costs  from  compensation,  57,  534,  551, 625 
weekly  payments  stopped  during,  election  of  remedy,  84 
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ACTION— cowiwmed. 

joint,  by  father  and  mother  as  dependants,  390 
personal,  claim  of  deceased's  sole  dependant  not  a,  381 
to  enforce  agreement,  jurisdiction,  461 

under  Employers'  LiabUity  Act,  jurisdiction  to  assess  compensation,  438 
proceedings  for  compensation  after  failure  of,  55,  550 

ADMINISTRATION,  LETTERS  OF, 

no  duty  imposed  on  widow  of  deceased  workman  to  take  out,  547 
on  death  of  employer,  637 

ADMIRALTY, 

accident  owing  to  collision  Avithin  the  body  of  a  county,  common  law  jurisdiction, 
427 

AGREEMENT, 

action  to  enforce,  jurisdiction,  461 

alteration  of,  on  appUcation  to  register,  650-652 

breach  of  registered,  action  for  damages,  465 

compensation  paid  under,  indemnity  from  third  party  for  negligence,  425 

determined  by  subsequent  agreement,  registration,  646 

dispute  as  to  genuineness  of  memorandum  of,  533,  589-595 

for  compensation,  accord  and  satisfaction,  62 

for  weekly  payments,  termination  of,  709 

implied^  registration  of,  644,  668 

to  terminate  weekly  payments,  684 

inadequacy  of  compensation,  648-650,  658 

question  of  liability  settled  hj,  jurisdiction  in  arbitration  proceedings,  437 

settlement  of  claim  by,  jurisdiction,  478 

subsequent  to  injury,  penal  clause,  367 

to  continue  compensation  on  certificate  of  works  doctor,  655 

to  pay  compensation,  no  estoppel  where  fatal  disease  not  caused  by  accident, 
562 

to  terminate  on  total  incapacity,  partial  recovery  after  total  incapacity  super- 
vening, 717 

unregistered,  for  payment  of  lump  sum,  deduction  from  subsequent  award,  268 
not  acted  on  for  seven  years,  jurisdiction  in  arbitration  proceedings, 
460 

unsigned  form  of,  refusal  to  record,  449 

verbal,  proof  of,  593 

registration  of,  660,  663,  665 
And  see  Registration  of  Agreement  ;  Weekly  Payments 

AIRSHIP, 

exliibitor  of,  at  exhibition,  whether  a  "  workman,"  807 

ALTERNATIVE  REMEDIES,  49-91 

against  whom,  employers  and  undertakers,  81,  82 
concurrent  remedies  against  employer  and  third  person,  65 
estoppel  by  exercise  of  option  to  elect  remedy,  51-54,  73,  74 
receipt  of  compensation,  effect  on  other  remedies,  54,  60,  67-70,  74 

whether  an  exercise  of  option  to  elect  remedy,  60,  68, 
69,  74 
setting  aside  exercise  by  infant  of  option  to  elect  remedy,  52 

ANGINA  PECTORIS, 
proximate  cause,  13 

ANTHRAX 

contracted  from  infected  wool,  4,  110 

The  numbers  in  this  Index  are  those  of  the  cases,  not  of  the  pages. 
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APOPLEXY, 

hearsay  evidence  as  to  cause,  563 
onus  of  proof  of  cause,  11 

APPEAL, 

amendment  of  stated  case,  costs,  G28-630 
application  for  assessment  of  compensation  after,  79 

to  remit  for  consideration  whether  all  facts  before  the  Court,  568 
breach  of  rule  of  mine,  question  of  law  or  fact,  744,  746 
costs  deducted  from  award  of  compensation,  534 

of  unsuccessful,  set-off,  549 
Court  of,  jurisdiction,  point  of  law  not  taken  in  the  Court  below,  527 
preHminary  point  of  law,  544 

questions  of  law,  351,  526,  527,  544,  579,  609,  610,  744 
evidence  of  witness  not  called  in  the  Court  below,  617 
failure  by  arbitrator  to  state  facts  upon  which  his  finding  based,  623 
from  award  of  arbitrator  appointed  by  County  Court  judge,  531 
from  decision  of  judge  that  he  had  no  jurisdiction  to  review  award  by  committee, 

442 
from  order  for  detention  of  ship,  456,  545 
leave  to  appear  m  forma  pauperis,  practice,  558 
new  facts  raising  new  question  of  law,  amendment,  610 

notice  of  accident  omitted,  prejudice  to  employer,  question  of  fact  or  law,  351 
on  point  of  Islw  not  decided  in  the  Court  lielow,  609 
practice,  on  application  for  stated  case  (Scots  law),  606 

transmission  of  process  (Scots  law),  604,  005 
proof  of  recovery  after  injury,  question  of  fact  or  law,  582,  583 
question  on,  as  to  cause  of  death,  question  of  fact,  580 
refusal  to  state  a  case,  611-615 
security  for  costs  of,  execution  staj'cd,  536,  537 
new  trial,  543 

poverty  of  appellant,  535,  536,  539,  540 
should  be  requested  before  applying  to  the  Court,  538 
trade  union  support,  541,  542 
(Irish  practice),  638 
to  House  of  Lords  from  Scottish  Courts,  477 
when  allowable,  misdirection,  371 

APPEARANCE, 

default  of,  jurisdiction  of  arbitrator,  599 

APPORTIONMENT 

of  compensation  between  dependants,  260,  404,  633 
how  payment  made,  260 

APPRENTICE, 

tuition  of,  is  not  included  in  "  earnings,"  247,  673 

ARBITRATION, 

apphcation  for,  after  agreement  recorded,  468 

before  County  Court  judge,  apphcation  for  new  trial,  443,  532 

costs  of,  no  jurisdiction  to  assess  lump  sum,  556 

time  for  taxation,  555 
no  jurisdiction  to  order  discovery  in  an,  576 

omission  to  produce  surgeon's  certificate  as  to  industrial  disease,  619 
request  for,  ^^ithdrawn,  option  to  elect  remedy,  49 
right  to,  refusal  to  undergo  medical  examination,  457 
under  insurance  pohcy,  liquidation  of  employer  company,  344 
ARBITRATION  PROCEEDINGS,  COiUMENCEJlENT  OF,  323-362 
And  see  Claim  for  Compensation  ;  Notice  of  Accident 
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ARBITRATOR 

appointed  by  County  Court  judge,  award  of,  531 
discretion  of,  as  to  costs,  540,  626 

as  to  dependence  for  necessaries,  371 

in  computing  average  earnings,  316 

in  fixing  amount  of  compensation  for  partial  incapacity,  245,  246, 
290-293 

to  vary  weekly  payments,  293 
duty  of,  to  assess  compensation,  616 
enforcing  award  of,  445 

failure  by,  to  state  facts  on  which  his  finding  based,  appeal,  623 
has  no  power  to  make  prospective  award,  453,  463 
jurisdiction  of,  default  of  appearance,  599 

question  as  to  liability  is  a  condition  precedent,  437,  458,  474,  607 
whether  County  Court  judge  can  reverse  findings  of  fact  by,  444 

"  ARISING  OUT  OF  AND  IN  THE  COURSE   OF  EMPLOYMENT,"  92-240 
blood  poisoning  through  pressure  of  boot,  29 
burden  of  proof,  92 

death  due  to  heatstroke  from  furnace,  45 
evidence,  question  of  fact,  177 
gamekeeper  attacked  by  poachers,  48 
heart  disease  caused  by  exertion,  30,  31 
meaning  of,  135 

missile  thrown  by  fellow- workman,  118,  220 
And  see  Employment,  Scope  of 

ASSESSMENT  OF  COMPENSATION,  50,  51,  55-57,  7(>-80,  241-322 
after  failure  of  action  for  damages,  50,  56,  57,  76-80,  88,  89,  551 

judgment  awarding  damages  reversed,  438 
duty  of  arbitrator  as  to,  616 
principle  of,  in  redeeming  payments,  640,  641 
right  to  new  trial  after,  50 

"  AVERAGE  WEEKLY  EARNINGS."     See  Earnings 

AWARD, 

enforcing,  commitment  order,  560 

nominal,  jurisdiction  to  make,  693,  697,  720,  722 

where  surgical  ojieration  refused,  797 
suspensory,  application  to  terminate,  678 

form  of  order,  693 

in  view  of  jarospective  future  loss,  697 

jurisdiction,  720,  722 

"  probable  "  earnings  of  infant,  692 

when  not  to  be  made,  694 
terminating  at  a  future  date,  696 

And  see  Arbitration  ;  Arbitrator  ;  Weekly  Payments 

BANKRUPTCY, 

employer  insolvent,  arrangement  with  creditors,  636 
of  insured  employer,  agreement  between  parties,  635 

subrogation  of  workman,  559,  635 
And  see  Liquidation 

"BEAT  HAND,"  "BEAT  KNEE,"  8 

BICYCLE, 

collector  going  rounds  on,  kicked  by  passing  horse,  206 
use  of  which  optional,  176 
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BLOOD  POISONING, 

amputation  of  finger  necessary  owing  to,  708 

arising  out  of,  etc.,  29,  120,  175 

cause  of  accident,  130 

evidence  as  to  cause,  22S 

piece  of  coal  penetrating  skin,  3,  119 

refusal  to  submit  to  operation,  791 

BOARD, 

value  of,  whether  "  earnings,"  264 

BOATMAN, 

receiving  share  of  receipts,  whether  a  "  workman,"  833 

BOILER,  SHIP'S, 

cleaning,  liability  of  shipowner  as  undertaker,  411,  842 

BOOT, 

nail  piercing,  causing  tetanus,  225 

pressure  of,  causing  blood  poisoning,  29,  175 

BREACH  OF  ORDERS.     See  Violation  of  Orders 

BRONCHITIS 

due  to  exposure  after  accident,  22 

BUILDER 

sub-contracting  for  carving  work,  426,  431 

plastering  work,  indemnity,  422 
with  engineers  to  fix  iron  roof,  "  principal,"  etc.,  409 
housebreakers,  "  principal,"  408 
travelling-cradle  companj%  indemnity,  423 

BUILDING 

constructed  by  building  contractor  for  himself,  assisted  by  others,  785 
labour  supplied  to  building  owners,  sub-contracting,  780 
"  on,  in,  or  about,"  onus  of  proving  locaUty  where  accident  happened,  524 
removal  of,  from  land  of  municipal  corporation,  783 

BUSINESS, 

employment  for  purposes  of  employer's  trade  or,  814,  818,  836,  848,  849 
in  course  of  or  for  purposes  of,  406-419 
workman  carrying  on,  after  incapacity,  682,  726 


CANAL  BOAT, 

driver  of,  steering  contrary  to  orders,  235 

CARPENTER, 

cutting  trees,  "  employment  of  a  casual  nature,"  847,  849 

CARTER, 

accident  to,  at  a  distance  from  engineering  work,  509 

factory,  505,  514,  519,  521 
mine,  523 
paving  work,  502 
railway  station,  521 
near  factory,  503 

on  side  of  road  farthest  from  factory,  520 
through  not  holding  reins,  747,  748 

CASHIER, 

whether  exposed  to  special  risk  of  robbery,  20,  136 
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CASUAL  LABOUR, 

average  weekly  earnings,  280-282,  312 

carpenter  employed  to  cut  down  trees,  847,  849 

charwoman,  periodic  employment,  828 

contract  of  service,  813,  814,  818 

emplojrment  "  for  purposes  of  trade  or  business,"  814.  818,  836,  848,  849 

window  cleaner,  permanent  or  periodic  employment,  818 

CAT, 

biting  workman  in  stable,  137 

CAUSE  OF  ACCIDENT, 

contributory,  former  injury,  9 
And  see  Proximate  Cause 

CHARITABLE  SOCIETY, 

worker  in  industrial  department  of,  299,  840 

labour  yard  of,  contract  of  service,  811 

CHARTERER 

of  vessel,  whether  the  ''  employer,"  835 

CHARWOMAN, 

"  employment  of  a  casual  nature,"  828 

CHEMIST, 

iinder  agreement  with  manufacturers,  whether  a  "  woi'kman,"  806 

CHILD  EN  VENTRE  SA  MERE, 
whether  a  dependant,  378,  383 

CLAIM  FOR  COMPENSATION, 

after  accepting  re-employment,  personal  bar,  354 

amount  of,  ^^'hether  to  be  specified,  330 

application  for  arbitration,  sufficiency,  347 

computation  of  time,  355 

effect  of  voluntary  pa3'ments,  A\hether  waiver  of,  348,  358 

form  of,  328,  329 

meaning  of  "  claim,"  359 

omission  to  make,  reasonable  cause,  345 

through  ignorance  of  Act,  not  a  reasonable  cause,  342 
within  time  limit,  325-327,  341,  342,  356,  357,  667 
reasonable  cause  for  delay,  consequences  of  strain  not  apparent,  338 
seaman  lost  at  sea,  time  for,  362 
sufficiency  of,  328-330,  343,  347 
verbal,  328 
what  constitutes  the,  324 

COAL  GAS, 

poisoning  by,  onus  of  proof,  25 

COAL  MINES  REGULATIONS, 

breach  of,  whether  serious  and  wilivl  misconduct,  199,  746,  753 

COLLISION, 

compensation  paid  by  owner  of  one  vessel,  indemnity,  427 

COMMENCEMENT  OF  ARBITRATION  PROCEEDINGS,  323-362 
And  see  Claim  for  Compensation  ;   Notice  op  Accident 

COMMENCEMENT  OF  EMPLOYIVIENT.     See  Employment,  Commencement  op 
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COMMITTEE  REPRESENTATIVE  OF  EMPLOYER  AND  WORKMEN, 

nature  of  award  by,  656 

power  of,  to  bind  infant  by  award,  454 

COMPANY, 

liquidation  of  (employers),  insurance,  subrogation  of  workman,  344 

COMPENSATION.     .See  Claim  for  Compexsation  :  Weekly  Payments 

"  CONCURRENT  CONTRACTS  OF  SERVICE,"  263,  267,  288 

CONSENT, 

order  in  the  nature  of  a  consent  order,  appeal,  632 

CONSEQUENCE  OF  INJURY, 

reasonable  and  probaVjle,  injury  resulting  in  death,  10 

whether  "  natural  result  "  or  "  result  in  fact  "  the  test  of  right  to  compensation,  22 

CONSTITUTION 

of  injured  person,  a  factor  in  considering  extent  of  injury,  2 

CONTRACT, 

fixing  weekly  wages,  determines  average  earnings,  289 
of  service,  casual  labour,  813,  814,  818 

master  of  ship  on  sharing  system,  822-824 

mate  of  ship  sharint;  receipts,  851 

medical  officer  to  guardians,  846 

partner  employed  by  firm,  804,  841 

periodic  employment,  818,  828,  836,  843 

piecework,  802,  803,  830,  831 

taxicab  driver  sharing  receipts,  826,  827 

temporary  \\()rk  provided  for  unemployed,  812 

worker  in  mission  labour-yard,  811 

workman  employing  his  son  to  help  him,  784 

"  workman  "  or'sub-contractor,  801-803,  829,  838,  850 

A\  orkman  paid  through  stevedore,  825 

temporarily  lent  to  another,  813,  820 

C0NTRACTINC4  OUT,  364-370.     Aiid  see  Scheme  of  Compensation 

CONTRACTOR, 

"  employment  of  the  same  employer,"  315 
question  whether  "  workman  "  or,  801-803,  829-832,  837,  843 
right  of,  to  indemnity  from  sub-contractor,  421-423,  431 
And  see  Prin'CIPal 

COSTS, 

ambiguous  submission  to  award,  discretion  of  judge,  554 

deduction  of,  from  award  of  compensation,  ap))eal,  .534 

discretion  of  arljitrator  as  to,  .546,  626 

included  in  indemnity  from  third  party  for  negligence,  424 

of  amendment  of  stated  case,  628-630 

of  appeal,  security  for,  execution  stayed,  536,  537 

(Irish  practice),  638 

new  trial,  543 

poverty  of  appellant,  535,  536,  539,  540 

should  be  requested  before  applying  to  the  Court,  538 

trade  union  support,  541,  542 
of  arbitration,  no  jurisdiction  to  assess  lump  sura,  556 

time  for  taxation,  535 
of  assessing  compensation,  after  failure  of  action,  5.50,  551 
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COSTS — continued. 

of  unsuccessful  action  for  damages,  deduction  from  compensation,  57,  551,  625 
appeal,  set-off,  549 

applicant,  no  jurisdiction  to  order  successful  respondent  to  pay, 
446 
set-off  between  separate,  jurisdiction,  549,  553 
taxation  of,  application  to  review  award,  548 
tender  and  refusal  of  demand  for,  552 
tender  of  amount  due  under  Act,  employer  found  liable  under  Employers'  Liability 

Act,  631 
where  compensation  paid  into  Court  until  letters  of  administration  taken  out  by 

wido\^■,  547 
where  employer  supported  by  insurance  company,  557 

CROWN, 

exemption  from  liability  of,  as  to  naval  and  military  service,  810 

CUSTOM, 

local,  allowance  of  coal  to  collier,  269,  451 


DAMAGES,  ACTION  FOR.     See  Action 

DANGEROUS  PLACE, 

going  needlessly  to.  accident  "  arising  out  of  employment,"  151,  152,  217 
going  to,  after  warning,  736,  737 

in  violation  of  orders,  156,  210 
miner  using  improper  exit,  215,  736,  737,  739 

DEATH 

accelerated  by  negligence  of  workman,  natural  or  probable  consequence,  44 
no  apparent  cause  of,  question  of  fact,  32 
of  employer,  letters  of  administration,  637 
onus  of  proving,  to  be  consequence  of  accident,  26,  27,  28 
resulting  from  disease  accelerated  by  injury,  43 
And  see  Dependants 

DEDUCTIONS  OR  "  EXTRAS," 

amount  paid  under  unregistered  agreement,  268 

in  assessing  earnings,  247,  253,  255,  261,  262,  264-267,  269,  673 

maintenance  of  seaman  in  hospital,  261,  262 

value  of  board  and  allowances,  in  estimating  remuneration,  815,  817 

workman  obtaining  assistance  in  his  \\ork,  300,  303 

DEPENDANTS,  371-405 

amount  payable  to,  limits  of,  304 

apportionment  of  compensation  between,  260,  404,  633 

between,  how  payment  made,  260 
claim  by,  after  failure  of  action  for  damages,  88 
after  weekly  payments  awarded,  439 

terminated,  64 
employment  ended  before,  but  death  after,  commencement  of  Act, 
435 
daughter  keeping  house,  391 
death  of  sole,  no  actio  personalis,  381,  403 
effect  of  release  by  workman  on  claim  of,  61,  63,  380 
father  and  mother,  proper  person  to  sue,  390 

father,  whether  partially  dependent  on  earnings  of  son,  372,  373,  375,  376,  388, 
392,  393 
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DEPENDANTS— cortimwerf. 

funeral  expenses  paid  by,  256,  301,  404 
infant,  no  presumption  of  dependency,  387 

payment  into  Court  of  ai^rced  compensation,  047 
lunatic,  practice,  034 

maintenance  of  son,  whether  to  be  set  oii  against  earnings  and  services,  272 
mother  in  reformatory,  whether  a,  397 
must  be  dependent  for  necessaries,  371 
partial,  amount  due  to,  a  question  of  fact,  271 

assessment  of  compensation,  270-272 

dependency  a  question  of  fact,  385 

other  sources  of  maintenance,  321 

whether  maximum  compensation  payable  to,  270 
representative  of  deceased  dependant,  claim  by,  381,  403 
standard  of  living  in  the  district,  whether  relevant,  373 
to  whom  compensation  payable,  260,  382 

"  wholly  dependent,"  effect  of  deceased's  property  passing  to,  379 
mother  supported  by  one  of  several  sons,  400 
profit  on  payment  by  lodger,  374 
wholly  or  in  part  dependent,  question  of  fact,  530 

wife  apart  from,  and  not  maintained  by,  husband,  377,  386,  394-396,  398,   399, 
405 

DINNER  HOUR, 

accident  during,  \\  hether  "  in  course  of  emploj'ment,"  108 

DISABLEMENT.     See  Incapacity 

DISCHARGE 

by  workman,  application  to  set  aside,  75,  585-588 

effect  on  dependant's  claim,  61,  63,  380 

DISCOVERY 

in  arbitration  proceedings,  jurisdiction,  576 

DISEASE, 

angina  pectoris,  proximate  cause,  13 
anthrax  from  infected  wool,  4,  110 
apoplexy,  hearsay  evidence  as  to  cause,  563 

whether  caused  by  exertion,  onus  of  proof,  11 
"  beat  hand  "  and  "  beat  knee,"  8 
blood  poisoning,  cause  of  accident,  130 

due  to  pressure  of  boot,  29,  175 

evidence  as  to  cause,  228 

infersnce  that  accident  arose  in  course  of  emploj-ment,  120 

necessitating  amputation  of  finger,  708 

piece  of  coal  penetrating  skin,  3,  119 

refusal  to  undergo  operation,  791 
bronchitis  through  exposure  after  an  injurj',  22 

cerebral  haemorrhage,  whether  degeneration  of  arteries  a  contributor^'  cause,  39 
coal-gas  poisoning,  onus  of  proof,  25 
epileptic  fit,  fall  during,  proximate  cause,  6,  111 
erysipelas,  resulting  in  death,  10 

whether  due  to  accident  three  months  before,  34 
eye  affected  by,  before  accident  to  other  eye,  318 
fainting  fit,  jjroximate  cause  of  fall,  230 
frost-bite  through  exposure,  special  risk,  19 
gout,  constitutional  tendencj',  2 
granular  kidney,  a  sequela  of  lead-poisoning  or  of  other  diseases.  433 
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DISEASE — continued. 

heart  disease,  caused  by  exertion,  30,  31 
death  from  strain,  133 

onus  of  proof  wliether  connected  ^'^ith  injury,  724 
progressive,  47 

time  for  claim,  injury  not  apparent,  338 
failure,  onus  of  proving  cause  of  fall,  132 
strain,  due  to  repeated  exertion,  not  an  "  accident,"  40 
heatstroke  from  furnace,  45 

industrial,  contracted  before,  but  resulting  in  death  after  commencement  of  Act, 
435 
contracted  outside  district  of  certifying  surgeon,  434 
false  particulars  of  former  employment,  436 
intestinal  obstruction,  onus  of  proving  cause  of  death,  28 
knee,  ruptured,  previous  injury,  38 

lead-poisoning   and  sequelae,  evidence  as  to  proximate  cause,  433 
industrial  disease,  433^36 
paralysis  through,  7 
lumbago,  whether  employer  prejudiced  by  want  of  notice,  361 
muscular  strain,  37 
nephritis,  accelerated  bj'  injury,  43 

caused  by  immersion  in  water,  46 
nervous  shock  through  assisting  injured  fellow-A\  orkman,  21 
neurasthenia,  685,  704,  705 
nystagmus,  failure  to  claim  compensation,  345 
obscure,  reasonable  cause  for  default  in  notice.  16,  334 
paralysis  produced  by  long-continued  strain,  whether  an  "  accident,"  36 
pneumonia,  due  to  poisoning  by  gas,  41 
evidence  as  to  cause  of,  227 
following  injury  from  unexplained  cause,  158 
whether  the  result  of  lo\\ered  vitalitj'  caused  by  accident,  33 
rupture,  date  of  accident,  default  of  notice,  333 
may  diminish  earning  capacity,  722 
workman  able  to  work  wearing  truss,  252,  693 
sewer-gas  poisoning,  15,  16,  334 
skin  disease,  inflammation  aggravated  by,  34 
sunstroke  through  exposure  in  tropics,  17,  18 
sj'ncope,  whether  resulting  from  accident,  12 
tendency  to,  a  factor  in  determining  cause  of  injury,  22 
tetanus  caused  by  nail  piercing  boot,  225 

tuberculosis,  whether  employer  prejudiced  by  want  of  notice,  360 
tumour,  unconnected  ^^ith  accident,  no  estoppel  by  making  voluntary'  payments, 
562 

DISTRESS  COIMJIITTEE, 

payment  of  poor  law  relief  to  employee  of,  set-off,  302 
Aiid  see  Unemployed 

DOCK, 

loading  of  coal  on  ship  in,  who  is  "  employer  "  of  coal  trimmer,  845 

DREDGER, 

accident  to  A^orkman  on,  discharging  out  at  sea,  504 

DRUNKENNESS, 

serious  and  wilful  misconduct,  764 

DUTY, 

act  done  by  workman  outside  scope  of,  97,  99 
temporary  absence  from  place  of,  122 
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DYEWORKS, 

practical  chemist  employed  in,  whether  a  "  workman,"'  806 


EARNINGS, 

after  accident,  distinguished  from  earning  capacity,  078,  079 

average  \\eckly,  after  accident,  workman  in  business  for  himself,  682,  720 
basis  of  calculation,  310,  320 
concurrent  contracts  of  service,  263,  267,  288 
deductions  for  assistance  obtained  by  workman,  300,  303 

or  extras,  247,  253,  255,  204-207,  269,  300,  303 
during  twelve  months,  "  if  so  long  employed,"  277 
effect  of  break  in  employment,  273,  276,  278,  28;>-287 
employment  in  different  "  grades,"  317 
interruptions,  287 
irregular  employment,  279,  309 
meaning  of,  284 

of  "  week,"  308,  314 
no  minimum  limit  to  length  of  employment,  274,  275,  283,  305 
of  casual  labourer,  280-282,  312 
percentage  of,  payable  is  discretionary,  248 
short  period  of  employment,  274,  275,  279-283,  310-313 
weekly  wages  fixed  by  contract,  289 
whether  affected  by  fall  in  rate  of  wages,  258,  259 
whether  reduction  in  wages  after  accident  the  measure  of  com- 
pensation, 290-292 

before  and  after  accident,  243,  246,  247,  249,  258 

charitable  society,  employee  of,  paid  partly  in  kind,  299 

customary  allowance  of  fire  coal  to  collier,  269 

does  not  include  tuition  received  by  an  apprentice,  247 

what  may  be  included  in,  247,  253,  255,  073 

ELECTION  OF  REMEDY.     See  Alternativb  Remedies 

EMERGENCY, 

act  done  in  an,  beyontl  scope  of  emplo\-ment,  185-188 

in  interests  of  employer,  95 
question  as  to,  canal-boat  driver  steering,  235 

EJIPLOYERS'  LIABILITY  ACT, 

action  under,  after  scheme  of  compensation  certified,  58 
election  to  proceed  imder,  49,  55 

failure  of  action  under,  subsequent  proceedings,  55,  550 
successful  action  under,  tender  of  compensation  before  action,  631 

EMPLOYMENT, 

ability  to  obtain,  distinguished  from  ability  to  work,  702 

onus  of  proof,  701 
break  in,  a  question  of  fact,  280 

enforced  holidays,  285,  310 
miner  leaving  work  for  drink  of  water,  197 
return  to  work  after  receiving  wages,  232 
through  accident  to  machinery,  285 

watchman  on  prolonged  duty  obtaining  refreshment,  221 
commencement  of,  accident  before  any  wages  earned,  305 

commencing  work,  140 
miner  going  to  lamp-cabin,  105,  222 

waiting  at  pitbrow,  101 
newly  engaged  servant  driving  to  farm,  165 
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EMPLOYMENT— con^tn  (ted. 

commencement  of,  railway  ticket  provided,  159 

use  of  short  cut  on  the  way  to  work,  143,  145 
workman  arriving  before  time,  104 

on  railway  conveyed  to  work  by  employers'  train, 

103 
proceeding  along  railway  to  work,  102,  198 
continuity  of,  absence  through  illness,  276 

casual  labour,  280-282,  312,  818 
going  by  appointment  to  re-employment,  174 
interruption  through  strike,  278 
irregular  employment,  279 

mode  of  computing  average  ^^■eekIy  earnings,  287 
re-employment,  273 
contract  of.     See  Contract  of  SER\^CE 
duration  of,  no  minimum  limit,  in  assessing  average  weekly  earnings,  274,  275, 

283,  305 
inability  to  obtain,  cause  other  than  incapacity,  671 
irregular,  mode  of  computing  average  earnings,  309 
no  attempt  to  obtain,  reduction  of  weekly  payments,  703 
periodic,  contract  of  service,  818,  828,  836,  843 
refusal  to  accept,  conflict  of  evidence  as  to  capacity,  700 
light  work  oSercd,  699,  718,  723 
owing  to  disinclination  to  work,  704 
unreasonableness,  699,  704 
scope  of,  accident  through  assaulting  fellow- workman,  168 
act  done  in  emergency  beyond,  185-188 
assisting  superior  workman,  179,  185 
firing  shot  in  mine,  beyond,  212 
incurring  needless  risk,  151,  152,  167 
labourer  in  mine  acting  as  coUier,  115 
trying  to  work  machine  not  employed  to  work,  171,  236 
using  cart  to  return  from  -work,  155 

improper  approach  in  going  to  work,  143 
violation  of  orders  defining,  98 
"  suitable,"  meaning  of,  250 
terminated  before,  but  death  occurring  after,  commencement  of  Act,  dependants, 

435 
termination  of,  attending  to  settle  dispute  about  wages,  148 

going  home  along  employers'  railway,  195,  196 

to  receive  pay  after  work,  113 
question  of  law,  144 
returning  after  receiving  pay,  147 
taking  short  cut  in  leaving  premises,  237 
workman  on  railway  conveyed  home  bj'  employers,  106,  134 

ENGINE-DRIVER, 

exposed  to  special  risk  of  stone-throwing,  5,  119 

EPILEPTIC  FIT, 

fall  during,  whether  proximate  cause  of  accident,  111 

ERYSIPELAS, 

resulting  in  death,  10 

whether  consequent  upon  accident,  34 

ESTATE  AGENT, 

collection  of  rents,  "  employment  of  a  casual  nature,"  814 
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ESTOPPEL, 

by  exercise  of  option  to  elect  remedy,  ol-54 

claim  by  dependants  after  award  terminating  payments,  64 

receipt  in  full  satisfaction  given  by  deceased,  63 
disease  unconnected  with  accident,  agreement  to  pay  compensation,  562 
limit  of  time  for  making  claim,  Mcekl}'  payments,  325,  326 
objection  after  joinder  of  issue,  597 

of  employer  from  objecting  to  absence  of  claim  for  compensation,  325-327 
whether  medical  evidence  admissible  to  contradict  that  at  former  hearing,  687 

EVIDENCE, 

accident  unexplained,  onus  of  proof,  26-28,  121,  123-130,  132,  227,  228 
admissibility  of,  cause  of  injury,  227,  228 

statements  made  before  death,  227,  228,  565,  566 
termination  of  incapacitj%  567 
appeal,  motion  to  remit  for  further,  617 

"  arising  out  of  employment,"  disappearance  of  seaman,  124,  126 

question  of  fact,  177 
ship's  log,  123 
as  to  connection  between  industrial  disease  and  sequela,  433 

earning  capacity,  602 

irregular  marriage,  jurisdiction,  473 

recovery,  jurisdiction  on  reviewing  award,  601 
question  of  fact,  707 

waiver  of  right  to  notice  of  claim,  voluntary  payments,  358 
blood  poisoning,  as  to  cause  of,  130 
conflict  of  medical,  as  to  capacity,  judge's  decision,  700 
death  from  no  apparent  cause,  question  of  fact,  32 
hearsay,  A\Tongly  admitted,  563 

illegitimate  child,  whether  a  dependant,  question  of  fact,  401 
in  contradiction  of  medical  referee's  certificate,  inadmissible,  484 
judge's  notes  of,  569-575 
medical,  on  second  review  of  award,  doctrine  of  res  judicata,  675 

to  contradict  that  given  at  former  hearing,  687 
miner  found  dead,  "  in  course  of  employment,"'  question  of  fact,  223 
of  medical  referee,  577 

onus  of  proving  whether  in  performance  of  duty,  178 
partial  dependencj-,  a  question  of  fact,  385 
pneumonia  following  unexplained  injury,  158 
jyriyna  facie,  of  misconduct,  breach  of  rule  of  mine,  777 
reference  to  medical  referee,  Avithout  taking,  608 
scheme  of  compensation,  evidence  of  accejitance  of,  368 
separate  proof  of  preliminary  defence,  603 
ship  lost  A\ith  all  hands,  time  for  claim  for  compensation,  362 
statement  made  by  fatally  injured  workman  to  doctor,  227,  228,  565,  566 

EXAMINATION,  MEDICAL.     See  Medical  Examination 

EXHIBITION, 

lecturer  employed  at,  whether  a  "  workman,"  807 

EXTRAS  OR  DEDUCTIONS.     See  Deductions 

EYE 

affected  by  disease,  subsequent  injury  to  other,  318 
nystagmus,  failure  to  claim  comi)ensation,  345 

FACTORY, 

accident  to  carter  at  a  distance  from,  505,  514,  519,  521 
close  to,  503 
,  on  side  of  road  farthest  from,  520 
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FACTORY— cojitinued. 

breach  of  rule  of,  serious  and  wilful  misconduct,  733,  759-762 
chemical,  liability  of  principal  in  respect  of  tarring  work,  786 
employment  in  part  of,  accident  in  other  part,  525 

on  factory  business  in  engine  shed,  522 
engineering,  workman  from,  engaged  on  ship  in  dock,  518 
liability  of  occupiers  of,  as  undertakers,  cartage,  413,  415 
workman  Avorking  on  gas  main  at  a  distance  from  the  gasworks,  510 

FAINTING  FIT, 

proximate  cause  of  fall,  230 

FAMILY, 

common  fund  of,  as  to  dependency,  389 

member  of  employer's  family  dwelling  in  his  house,  844 

FATHER 

and  mother  dependants,  joint  action  b}",  390 

whether  partially  dependent  on  son's  earnings,  372,  373,  375,  376,  388,  392,  393 

FELLOW- WORKJVIAN, 

accident  caused  by,  42,  118,  135,  168,  189-191 
indemnity  of  emploj'cr  from,  in  respect  of  neghgence,  428 
injury  by  missile  thrown  by,  118,  220 

FIRE, 

death  through  injury  bj',  domestic  drying  her  hair,  233 

FIREMAN, 

policeman  acting  as    whether  a  '"  workman,"  821 

FISHERMAN, 

sharing  profits,  claim  as  workman  by,  808,  809,  834 

FOOTBALL  PLAYER, 

professional,  whether  a  "  workman,"  819 

FOREIGNER, 

not  understanding  receipt,  whether  barred  from  suing  for  damages,  72 

FOREMAN, 

partial  incapacitj^  of,  ^Aork  other  than  supervision,  241 
partner  acting  as,  whether  a  "  workman,"  804 

FROST-BITE, 

whether  driver  of  cart  exposed  to  special  risk  of,  138  | 

seaman  exposed  to  special  risk  of,  139  ' 

FUNERAL  EXPENSES, 

dependant's  claim  for,  256,  301,  404 


GAMEKEEPER 

attacked  by  poachers,  special  risk,  48 

GANGWAY, 

accident  to  seaman  through  slipping  of,  163 

boarding  ship  by  cargo  skid  instead  of,  in  violation  of  orders,  160 

going  ashore  by  means  of  rope  in  absence  of,  149 

jumping  from  quay  instead  of  using,  209 

seaman  returning  to  ship,  fall  from,  240 
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GARDENER, 

peculiarly  liable  to  tetanus,  225 

GASWORKS, 

workman  employed  on  gas  main  at  a  distance  from,  ~A0 

GOUT, 

constitutional  tendency,  2 

"  GRADE  OF  EMPLOYMENT," 

average  earnings  of  workman  in  more  than  one,  317 
workman  in  same,  meaning  of,  285 

GRATUITIES, 

whether  "  earnings,"  265,  2(50 


HEART 

disease,  caused  by  exertion,  30,  31,  133,  724 

progressive,  47 

time  for  claim,  injuiy  latent,  338 
failure,  onus  of  proving  cause  of  faU,  132 
strain,  due  to  continual  exertion,  40 

HOIST, 

using,  in  violation  of  orders,  193,  211,  701 

HOLIDAY, 

enforced,  computation  of  average  earnings,  285,  310 

HORSE, 

frightened  by  motor  car,  breach  of  Motor  Car  Regulations,  430 
runaway,  accident  caused  by,  182,  500,  515,  519,  521 

HOSPITAL, 

maintenance  of  seaman  in,  deductions,  201,  202 

HOUSEBREAKING 

sub-contracted  for  by  builders  rebuilding,  work  ancillar\-  to,  etc.,  408 

HOUSE  OF  LORDS, 

appeal  to,  from  Scottish  Court,  477 

order  of,  made  order  of  Court  of  Appeal,  504 

IDLENESS, 

incapacity  due  to,  710-714 

ILLEGITIMATE  CHILD 

adopted,  whether  dependent  on  mother,  402 

of  deceased  workman,  jurisdiction  to  decide  whether  claimant  is  the,  472 

partial  dependence,  question  of  fact,  401 

step-father  of,  is  not  a  dependant,  384 

ILLNESS, 

absence  through,  continuity  of  employment,  270 

mCAPACITY, 

accident  rendering  worlonan  unfit  for  former  vork  but  able  to  do  other  work, 
070 

The  numbers  in  this  Index  are  those  of  the  cases,  not  of  the  pages. 


16  SUBJECT   INDEX 

INCAPACITY— cow<//i  ued. 

admission  of  claim,  ^\■ith  demand  for  finding    as    to    workman's    recovery,    pro- 
cedure, 620 
after  certificate  of  fitness  for  ^^'ork  by  medical  referee,  onus  of  proving  cause  of, 

725 
application  to  register  agreement  not\\  ithstanding  termination  of,  662 
at  date  of  application  for,  and  of  hearing  of,  the  application  to  review,  676 
award  on  ground  of  permanent,  at  specific  work,  621 
compensation  after  termination  of,  jurisdiction,  462 
continuation  of,  due  to  refusal  to  undergo  surgical  operation,  789 
diminution  of  weekly  payments  where  light  ^^ ork  offered,  723 
due  to  brooding  over  accident,  705 

injury  or  to  idleness,  710-714 
earning  capacity  after  injury,  m  orkman  carrying  on  business  for  himself,  726 
diminished  by  rupture,  722 

of  workman  earning  full  Mages  after  accident,  678,  679 
evidence  as  to  earning  capacity,  602 
injury  to  one  eye,  other  eye  already  affected,  318 
jurisdiction  in  arbitration  to  terminate  weekly  paj'ments,  452 
latent,  accident  revealing,  14 
liable  to  recur,  form  of  a\\  ard,  693 
lump  sum  not  to  be  awarded  after  termination  of,  319 
meaning  of,  14 

narroA\ing  opportunity  of  obtaining  employment,  669 
onus  of  proof  of  continuance  from  original  cause,  724 
partial,  amount  of  compensation  discretionary,  245 
difficulty  in  carrying  out  duties,  24 
dismissal  for  misconduct  after  re-emplo^ment,  251,  715 
earnings  before  and  after  accident,  243,  246,  247,  249,  258 
inability  to  obtain  suitable  light  work,  721 
liability  to  breakdown,  719 
light  work  during,  "  grade  "  of  work,  285 
loss  of  prospective  advancement,  294,  295,  297,  672,  692 
meaning  of  "  suitable  employment,"  250 
measure  of  compensation,  290-292,  316,  320,  322 
of  foreman,  work  other  than  supervision,  241 
recover}',  earning  capacity  not  recovered,  685 
re-employment  at  same  wages  but  other  work,  242 
removable  by  operation,  797,  799 
ruptured  workman  able  to  work  wearing  truss,  252 
possibility  of  recurrence  of,  registration  of  agreement,  657 
recovery  before  memorandum  lodged  for  i-egistration,  664 
redemption  of  payments  without  inquiry  as  to,  643 

reduction  of  weekly  payments  during  partial,  subsequent  total  incapacity,  464 
reference  to  medical  referee  as  to.      See  Medical  Referee 
refusal  of  offer  of  light  work,  699,  718 
i-esulting  from  injury  to  eye  already  affected,  23 
result  of  accident  or  other  cause,  question  of  fact,  528,  529 
return  to  work  on  termination  of,  85-87 
right  to  sue  for  customary  allowance  of  lire-coal  during,  451 
supervening  after  recovery,  claim  de  novo,  466 
supervening,  certificate  of  medical  referee  that  incapacity  had  ceased,  499 

nominal  award  to  preserve  claim,  471 
termination  of,  admissibility  of  evidence,  567 

application  for  suspensory  award,  686 

before  dismissal,  application  to  record  agreement,  666 

jurisdiction  in  iixing  date  of,  677,  695 

onus  of  proof,  679 
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mCAFAClTY—coiUmued. 

termination  of,  stiffness  after  amputation  of  finger,  708 
worliinan  earning  on  business,  G82,  726 
total,  attempt  to  register  agreement  after  termination  of,  653,  654 

of  employee  of  distress  committee,  poor-law  relief,  302 

or  partial,  question  of  fact,  706 

principle  of  assessment  in  redeeming  payments,  G40,  041 

relevant  factors  in  assessing  compensation,  296 
whether  natural  and  probable  consequence  of  injury,  22 
workman  ruptured,  able  to  work  wearing  truss,  suspensf)ry  award,  252,  693 

"  IN  COURSE  OF  OR  FOR  PURPOSES  OF  TRADE  OR  BUSINESS,"  406-419 

INDEMNITY,  420-432 

claimed  for  negligence  in  supplying  defective  plant,  432 

in  respect  of  indemnity  form  not  signed,  426 
employer  and  third  party  joint  tort-feasors,  429 
from  third  party  in  respect  of  negligence.  424,  425,  428,  429 
notice  by  undertakers  to  contractors  of  claim  to,  420 
right  of  contractor  to,  from  sub-contractor,  421-423 

INDUSTRIAL  DISEASE,  433-436.     And  see  Disease 

INFANT, 

application  for  review  by,  probable  increase  in  earning  capacity,  672,  092,  730 

action  for  negligence  by,  51-53,  91 

claim  for  damages  after  weekly  payments  to,  91 

dependants,  payment  into  Court  of  agreed  compensation,  647 

dependency,  no  presumption  of,  387 

power  to  bind,  by  award  of  committee,  454 

setting  aside  discharge  given  by,  75,  586 

INSURANCE, 

bankruptcy  of  emplo^-er,  agreement  between  parties,  635 

subrogation  of  workman,  559 
liquidation  of  employer-compan}%  subrogation  of  workman,  arbitration,  344 

INSURANCE  AGENT, 

accident  to,  collecting  premiums,  207,  357 

INSURANCE  COMPANY, 

employer  supported  by,  costs,  557 

INTESTINAL  OBSTRUCTION, 

onus  of  proving  cause  of  death,  28 


JOINT  LIABILITY, 

proceedings  against  direct  employers  and  undertakers,  81 

JOINT  TORT-FEASORS, 

employer  and  third  party,  indemnity,  429 

JOINTS,  ADHESIONS  IN, 

refusal  to  undergo  surgical  operation  to  break  down,  450 

JOKE,  PRACTICAL, 

workman  injured  through,  135 

JUDGE,  POWERS  OF.     See  Jurisdiction 
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JUDGE'S  NOTES, 

in  County  Court,  defective,  practice,  572,  574 
n'ecessarj',  569-575 

JURISDICTION,  437-478 

as  to  making  order  for  payment  of  expense  of  medical  examination,  479 
common  law,  in  Admiralty  Division,  collision  within  the  body  of  a  county,  427 
Court  of  Appeal,  point  of  law  not  taken  in  the  Court  below,  527 
preliminary  point  of  law,  544 
question  of  law,  526,  579 
in  arbitration  proceedings,  discovery,  576 

question  as  to  liability  a  condition  precedent,  437, 
458,  474,  607 
in  fixing  date  of  termination  of  incapacitj',  677,  695 
of  arbitrator,  default  of  ajipearance,  599 
of  County  Court  judge  ousted  by  certified  scheme,  366 
of  sheriff  to  dismiss  claim  without  evidence,  581 
on  reviewing  award,  evidence  as  to  recovery,  601 

previously  reviewed,  doctrine  of  res  judicata,  440,  675,  683 
order  to  set  off  costs  against  other  costs,  549,  553 
place  where  accident  occurred,  447,  448 

scheme  of  compensation,  jurisdiction  of  County  Court  judge,  366 
to  assess  compensation  in  spite  of  agreement,  on  the  ground  of  inadequacy,  648 
to  decide  as  to  genuineness  of  agreement,  659 

inadequacy  of  agreement,  648,  649,  658 
to  make  nominal  a^\ard,  693,  f)97,  720,  722 
prospective  award,  696 


KIDNEY  DISEASE, 

sequela  of  lead-poisoning,  433 
And  see  Nephritis 

KNEE, 

niptiired,  previous  injury,  38 


LABOURER  IN  MINE 

acting  as  collier,  scope  of  employment,  115 

LANDLORD, 

set-off  of  weekly  payments  against  rent  Mhere  emploj-er  a,  363 

LESION.     See  Infant 

LICENCE  TO  PASS  OVER  RAILWAY 

on  the  way  to  work,  commencement  of  employment,  102 

LIGHTNING, 

a  special  risk  to  workman  on  scaffold,  109 
not  a  special  risk  to  workman  on  highway,  229 

LION, 

escaped,  fatal  accident  trying  to  encage,  157 

LIQUIDATION 

of  emploj'cr-company,  insurance  policy,  subrogation  of  workman,  344 

LOCAL  AUTHORITY, 

removal  of  house  from  land  belonging  to,  783 
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LODGER, 

payment  by,  as  to  total  depcndcnc}-,  37-t 

LUMBAGO, 

omission  to  notify  accident,  361 

LUNATIC 

dependant,  practice,  634 

IVIACHINERY, 

accident  to,  whether  a  Ineak  in  emplo\'ment,  285 
"  driven  by  mechanical  power,"  threshing  machine,  7S7 
erecting,  in  tramway  power  station,  liabihtj'  of  principal,  419 
in  motion,  adjusting,  in  violation  of  orders,  98,  740 

cleaning,  in  violation  of  orders,  731 

oiling,  in  obedience  to  false  order,  114 
plaj'ing  with,  in  violation  of  orders,  169 

repairs  to,  in  cotton-spinning  factory,  liability'  of  principal,  407 
set  in  motion  by  larking,  173 

MAINTENANCE 

of  seaman  discharged  at  foreign  port,  261,  262 

of  son,  partial  dependcnc\-,  set-off  against  earnings,  272 

MALINGERING,  710-714 

^L^NAGER 

of  mine,  not  engaged  in  manual  labour,  whether  a    "  workman,"  805 

JL4RRIAGE, 

irregular,  evidence  as  to,  jurisdiction,  473 

MASTER  AND  SERVANT.     See  Contract  of  Service 

MEDICAL  EXAMINATION,  479-501 

agreement  to  continue  comix>nsation  on  certificate  of  works  doctor,  655 
expense  of,  order  as  to  discharging,  jurisdiction,  479 
in  absence  of  notice  of  accident,  323 
refusal  to  submit  to,  conditional  consent,  481—483 
right  to  arbitration,  457 

MEDICAL  OFFICER,  , 

to  poor  law  guardians,  contract  of  service,  846 

MEDICAL  REFEREE, 

certificate  of,  evidence  to  oppose  not  admitted,  484 

recover}-,  jurisdiction  to  terminate  compensation,  452 

supervening  incapacity,  725 
whether  conclusive,  484,  489,  491,  493.  494,  496 
examination  by,  not  a  condition  precedent  to  proceedings,  480 
not  to  ha  examined  as  a  witness,  577 
penal  clause  in  agreement  as  to  refusal  to  submit  to,  367 
power  to  submit  matter  to,  after  death  of  workman,  485 
reference  to,  as  to  fitness  for  light  work,  486 

Morkman's  recovery,  form  of  application  to  end  compensa- 
tion, 624 
without  taking  evidence,  608 
refusal  to  submit  to  examination  by,  480-483,  487,  488,  490,  492,  495,  49S 
report  of,  how  far  binding,  500,  501 

not  conclusive  as  to  earning  capacity,  722 
scope  of  reference,  496,  497 
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MEDICAL  REPORT, 

application  to  record  agreement  after,  665 
effect  of  reliance  on  erroneous,  642 

MINE, 

breach  of  Coal  Mines  Regulations,  199,  746,  753,  754,  756 
rule  of,  734,  744,  746,  757,  758,  777 
in  ignorance,  180,  755,  756 
prima  facie  evidence  of  misconduct,  777 
question  of  law,  744,  746 
carter  injured  at  a  distance  from,  523 
coal-gas  poisoning,  onus  of  proof,  25 
collier  conveyed  home  by  employer's  train  from,  134,  507 

cutting  coal  where  prohibited,  743 
custom  to  allow  colliers  fire-coal,  right  to  sue,  451 
fetching  lamp,  commencement  of  emplo^'ment,  105 
labourer  in,  acting  as  collier,  115 

manager  of,  not  engaged  in  manual  labour,  whether  a  "  workman,"  805 
partner  in  firm  working,  acting  as  foreman,  whether  a  "  workman,"  804 
proceeding  along  dangerous  \\a,\  after  warning,  736,  737 
using  improper  exit,  116,  215,  739 

route,  766 
waiting  at  pitbrow,  commencement  of  employment,  101 
Avorkman  employed  on  railway  between  coal  depot  and,  508 
on  railway  siding  belonging  to,  517 
suspended  from  work  in  mine,  injured  thereafter,  107,  738 

MISCONDUCT,  SERIOUS  AND  WILFUL,  732-779 

accident  "  attributable  "  to,  meaning  of,  749,  758 

adjusting  machinery  in  motion  in  violation  of  orders,  98,  740 

boy  riding  in  empty  tub,  153 

breach  of  coal  mine  regulation,  whether,  199,  739,  743,  744,  746,  749,  750,  753 

rule  of  mine,  180,  734,  744,  746,  754-758,  777 
disobedience  after  suspension  from  work,  107,  738 

failure  of  claim  on  ground  of,  effect  on  subsequent  action  for  damages,  73 
ignorance  of  prohibitive  notice,  193,  761 
leaving  mine  by  improper  route,  116,  215,  739 
onus  of  proof  of,  93,  742 

playing  with  wagons  in  violation  of  order,  184,  762 
question  of  fact  or  law,  744-748  "• 

"  wilful,"  does  not  include  sudden  impulse,  741 
workman  making  handle  for  tool  without  instructions,  226,  778 

MISREPRESENTATION, 
inducing  discharge,  585 

MISTAKE, 

erroneous  medical  report,  642 
inducing  discharge,  585,  587,  588,  597 
omission  to  notify  accident,  justification,  352,  353 
misrepresentation  inducing  discharge,  585 

MOTHER, 

supported  by  one  of  several  sons,  "  wholly  dependent,"  400 

MOTOR  CAR, 

horse  frightened  by,  breach  of  regulations  under  Motor  Car  Act,  430 

MUSCULAR  STRAIN,  37 
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MUSIC  TEACHER, 

whether  a  "  workman,"  816 

NECESSARIES, 

dependants  must  bo  dopendtnt  ior,  371 

NEGLIGENCE, 

action  by  infant  for,  51-53 

contributory,  acting  on  impulse  not  "  wilful,"  741 

defective  plant,  claim  for  indemnity,  432 

indemnity  from  third  party  in  respect  of,  424,  425,  428,  429 

of  employer  from  fellow-workman  in  respect  pf,  428 

NEPHRITIS 

accelerated  by  injury,  43 

caused  by  immersion  in  water,  40 

NERVOUS  AFFECTION 

of  the  eye  (collier's).     See  Nystagmus 

NERVOUS  SHOCK 

through  assisting  injured  fellow-workman,  21 

NEURASTHENIA,  085,  704,  705 

NOTICE  OF  ACCIDENT, 

delay  in  giving,  onus  of  proof  wlicther  employer  prejudiced,  333,  335-340 

disease,  question  whether  empIo3'er  prejudiced  by  omission,  300,  301 

medical  examination  in  absence  of,  323 

must  bo  in  writing,  331 

not  a  "  proceeding  "  against  employer,  59 

omission  to  give,  mistake,  352,  353 

onus  of  proof  ■\\hether  employer  prejudiced,  331,  330,  337,  340, 

349,  350 
prejudice  to  employer,  question  of  fact  or  law,  351 
reasonable  cause  for  omission,  obscure  disease,  334 
verbal,  irregularity  waived  by  \\eekly  payments,  332 
whether  employer  prejudiced,  336,  337,  340 

NYSTAGMUS, 

failure  to  notify,  reasonable  cause,  345 

"  ON,  IN,  OR  ABOUT  PREMISES,  Etc.,"  502-525 
And  see  Principal 

ONUS  OF  PROOF.     See  Proof,  Onus  ok 

OPTION  TO  ELECT  REMEDY.     See  Alternativk  Remedies 

ORDER,  OBEDIENCE  TO, 

falsely  represented  to  bo  that  of  foreman,  114 

ORDER,  VIOLATION  OF.    See  Violation  of  Orders 

PARALYSIS 

through  long-continued  strain,  30 

PARTICULARS  OF  CLALM, 

defective,  omission  to  file  answer,  501 
effects  of  injury  inaccurately  stated,  578 
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PARTNER 

acting  as  foreman,  whether  a  "  workman,"  804 

claim  against  one,  in  employer  firm,  -amendment,  622 

employed  by  firm,  whether  entitled  as  under  contract  of  service,  804,  841 

PAUPER, 

leave  to  appear  in  forma  pauperis,  practice,  558 

PAY, 

accident  going  to  receive,  113,  148 

leaving  employment  after  receiving,  147 
returning  to  work  after  receiving,  232 

PAYMENT  INTO  COURT 

of  compensation  until  letters  of  administration  taken  out  by  widow,  547 

PIECEWORK, 

workman  engaged  on,  contract  of  service,  802,  803,  830,  831,  838 

PITBROW,  WAITING  AT, 

when  employment  commences,  101 

PLEASURE, 

accident  to  seaman  ashore  on,  131 

act  done  by  workman  for  his  own,  94,  183,  213,  760 

PNEUMONIA 

due  to  poisoning  by  gas,  41 

evidence  as  to  cause  of,  227 

following  unexplained  injury,  158 

whether  duo  to  lowered  vitality  caused  by  accident,  33 

POLICEMAN 

acting  as  fireman,  whether  a  "  workman,"  821 

POOR  LAW  GUARDIANS, 

medical  officer  to,  contract  of  service,  846 

POOR  LAW  RELIEF 

paid  to  injured  employee  of  distress  committee,  302 

POSTHUMOUS  CHILD, 

whether  a  dependant,  378,  383 

PRACTICE,  526-638 

as  to  suspending  award,  493,  693,  720,  722 

concurrent  remedies,  payments  without  legal  proceedings,  65 

judgment  summons  to  enforce  award,  445 

partial  incapacity,  declaration  of  liabihty,  241,  294 

power  to  amend  particulars  at  hearing,  450 

reviewing  award,  refusal  to  undergo  second  operation,  800 

suspensory  award,  form  of  order,  693 

PRINCIPAL, 

builders,  sub-contracting  with  engineers  to  fix  iron  roof,  409 
building  contractor  building  for  himself,  assisted  by  others,  785 
chemical  manufacturer,  tarring  work  on  factory  premises,  786 
cotton-spinning  factory,  repairs  to  engine,  407 
factory,  occupiers  of,  cartage  contractors,  413,  415 
joint  proceedings  against  direct  employers  and,  81 
mimicipal  corporation,  removal  of  house  from  land  of,  783 
notice  of  claim  to  indemnity,  420 
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PRINCIPAL— continued. 

proceedings  against,  after  receipt  of  damages  from  employers,  82 
railway  company,  erection  of  signals,  416 

erection  of  wall  protecting  signal  cabin,  417 
repair  of  station,  406 

sub-contracting  \\ath  carting  contractors,  412 
shipowner,  cleaning  of  boiler,  411,  842 

sub-contracting  for  navigation  and  manning  of  vessel,  781  ■ 
supplying  coal  to  steamship,  418 
skating  rink  venture,  construction  of  building,  410,  782 
threshing  machine  "  driven  by  mechanical  power,"  787 
tramway  company,  erecting  machinery  in  power  station,  419 
window  cleaning  in  factory,  414 
workman  employing  his  son  to  help  him,  784 
"  work  undertaken  by,"  meaning  of,  786 

"  PROCEEDINGS  AGAINST  EMPLOYER," 
meaning  of,  59,  65 

PROOF,  ONUS  OF, 

angina  pectoris,  proximate  cause  of,  13 
apoplexy,  whether  caused  by  exertion,  11 
"  arising  out  of,  etc.,"  disappearance  of  seaman,  124,  126 
fall  from  train  in  motion,  121,  128 
inference,  120 
principle,  92 

seaman  going  ashore,  123,  125 
ashore  on  duty  or  on  pleasure,  127 
blood  poisoning,  cause  of  death,  130 

cause  of  accident,  after  certificate  by  medical  referee  of  fitness  for  work,  725 
death,  second  operation  not  occasioned  by  accident,  794 
loss  of  finger,  after  refusal  to  undergo  operation,  791 
wound  breaking  open,  129 
driver  falling  from  omnibus,  heart  failure,  132 
infancy  does  not  raise  presumption  of  dependency,  387 
locality  where  accident  happened,  524 
notice  of  accident  omitted,  whether  prejudicial  to  employer,  331,  336,  337,  340, 

349,  350 
of  ability  to  earn,  701 
of  serious  and  wiKul  misconduct,  93,  742 
of  termination  of  incapacity,  679 
paralysis,  whether  caused  by  coal-gas  poisoning,  25 
syncope,  whether  resulting  from  accident,  12 
that  death  due  to  accident,  26,  27,  28 
that  incapacity  continues  from  original  cause,  724 
whether  acting  in  performance  of  duty,  178 
\\'orkman  employed  on  railway  falling  out  of  train,  121 

found  fatally  injured  where  no  right  to  be,  201-203 

PROXIMATE  CAUSE  OP  ACCIDENT, 

accident  or  refusal  to  undergo  operation,  onus  of  proof,  791 
disease  and  sequela,  evidence  as  to,  433 
fall  during  epileptic  fit,  6,  111 

fainting  fit,  230 
heart  disease,  onus  of  proof  whether  connected  with  injury,  724 
meaning  of  "  attributable  "  to  misconduct,  749,  758 
second  ojaeration,  in  continuation  of  first,  796 

not  occasioned  by  accident,  onus  of  proof,  794 
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PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893, 
time  to  commence  proceedings  for  compensation,  346 

PUPIL, 

claim  at  instance  of,  appointment  of  trustees,  600 

PURPOSE,  ACT  DONE  BY  WORKMAN  FOR  HIS  OWN, 
climbing  on  train  in  motion,  154 
crossing  dangerous  place  in  violation  of  orders,  183 
Avalking  on  railwaj^  100,  122,  194,  200 

RAILING, 

accident  in  climbing  over,  to  get  to  work,  192 

RAILWAY, 

accident  to  workman  walking  on,  100,  102,  113,  122,  181,  194,  200,  216,  763 
brakesman  on,  passing  from  one  train  to  another,  128 
carter  injured  at  a  distance  from,  521 

crossing,  in  leaving  Mork,  termination  of  employment,  144 
employment  on  factory  business,  in  engine  shed,  522 
engine-driver  on,  exposed  to  special  risk  of  stone-throwing,  5,  119 
guard  on,  whether  uniform  included  in  "  earnings,"  255 
interfering  with  points,  question  of  misconduct,  735 
ticket  to  dock  station  provided,  commencement  of  employment,  159 
watchman  on,  falling  asleep,  745 
workman  conveyed  by  employers'  train,  134,  507 
employed  on,  belonging  to  colliery,  517 

on  railway  from  mine  to  coal  depot,  508 
on,  falling  out  of  train,  onus  of  proof,  121 
mounting  train  in  motion,  154 
walking  along  line  to  report  himself,  181,  763 
proceeding  on,  after  ^^'ork  to  receive  his  pay,  113 

to  work,  commencement  of  employment,  102 
taking  short  cut  along,  216 

RAILWAY  COMPANY, 

accident  to  workman  on  a  private  line  at  a  distance  from  employers'  line,  516 
breach  of  rule  of,  serious  and  wilful  misconduct,  732,  779 
conveying  Morkman  to  and  from  work,  duration  of  employment,  103,  106 
liability  as  principals,  contract  for  carting,  412 

erection  of  signals,  416 

erection  of  wall  protecting  signal  cabin,  417 

repair  of  station,  406 

RECEIPT, 

setting  aside,  given  by  infant  in  full  discharge,  75 
■without  prejudice,  of  payment  from  third  party,  83 
workman  not  understanding,  question  of  fact,  66 

RECOVERY 

of  compensation  or  damages,  meaning  of,  65 

REDEMPTION  OP  PAYMENTS,  639-643 

application  limiting  amount  of  lump  sum,  639 
principle  of  assessment,  640,  641 

REFORMATORY, 

workman's  mother  in  a,  whether  a  dependant,  397 

REGISTER, 

rectification  of,  467 
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REGISTRATION  OF  AGREEMENT,  644-668 

alteration  of  agreed  amount  of  compensation,  650 

material  particulars  in  agreement,  651,  652 
appeal  as  to,  jurisdiction,  533,  589-592,  594,  595 
application  for  arbitration,  after,  468 

warrant  to  register,  661,  663 
attempted,  after  termination  of  total  incapacity,  653,  654 
genuineness  of  memorandum,  533,  589-595,  645 
implied  agreement,  446,  644 

order  to  record  memorandum  whose  genuineness  disputed,  533,  589-595 
power  to  postpone,  475 
refusal  to  register,  form  of  agreement  unsigned,  449 

on  ground  of  inadequacy,  455 
unrecorded  agreement  modifying  recorded  agreement,  618 
verbal  agreement,  proof  of,  593,  660,  663,  665 

RELEASE  OF  CLAIM 

by  workman,  effect  of,  on  claim  by  dependants,  61,  380 
Ami  see  Receipt 

REMUNERATION, 

deductions  and  extras  in  estimating,  815,  817 
And  see  Earnings 

RENT, 

collecting,  "  employment  of  a  casual  nature,"  814 

RESCUE 

of  employer  attacked  by  stranger,  224 

of  fellow-workman,  accident  in  attempting,  188,  205 

REVIEWING  AWARD,  669-731 

capacity  at  date  of  application,  and  at  date  of  hearing,  676 

circumstances,  question  of  change  in,  674,  675,  689,  690,  698,  702,  716,  721 

costs  of  application  to  vary,  taxation,  548 

date  from  which  payment  to  be  reviewed,  727-729 

earnings  of  workman  carrying  on  business  by  himself,  682 

evidence  as  to  recovery,  jurisdiction,  601 

jurisdiction  of  judge  as  to  award  of  committee,  appeal,  442 

onus  of  proving  work  obtainable,  703 

reference  to  medical  referee  without  taking  evidence,  608 

refusal  to  undergo  operation,  680,  681,  688,  788,  795 

second  operation,  practice,  800 
second  application  after  payments  ended,  683 

on  ground   of   probable   inabihty   to   obtain   other   employ- 
ment, 716 

on  fresh  medical  evidence,  \\hether  res  judicata,  440 

recrudescence  of  injury,  441 
termination  of  registered  agreement,  709 
workman  employed  at  a  distance  from  home,  690 

RISK,  NEEDLESS, 

flagman  riding  on  crossbar  of  traction  engine,  234 

miner  using  dangerous  exit,  215 

seaman  returning  to  ship  in  oarless  boat,  214 

taking  short  cut  along  railway,  216 

workman  incurring,  by  doing  dangerous  act,  167 

going  in  dangerous  place,  151,  152 
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RISK,  SPECIAL, 

cashier,  risk  of  robbery,  20,  136 
driver  of  cart  exposed  to  frost,  19,  138 
engine-driver  exposed  to  stone-throwing,  5,  119 
gamekeeper  attacked  by  poachers,  48 

lady's  maid  injuring  eye  in  protecting  face  from  cockchafer,  150 
lightning,  workman  on  highway,  229 
scaffold,  109 
robbery,  whether  special  risk  incurred  by  cashier,  20,  136 
seaman  painting  ship  in  tropics  exposed  to  sun,  17 
ship's  officer  exposed  to  tropical  sun,  18,  140 
wasp  sting,  during  threshing  operations,  141 

ROBBERY, 

whether  cashier  exposed  to  special  risk  of,  20,  136 

ROPE, 

leaving  ship  by  means  of,  in  absence  of  gangway,  149 

ROYAL  NAVAL  RESERVE, 

seaman  a  member  of,  concurrent  contracts  of  service,  267,  810 

RUPTURE, 

may  diminish  earning  capacity,  722 
omission  to  notify  accident,  333 
workman  able  to  work  wearing  truss,  252 


SALE  OF  GOODS, 

contract  for  removal  of  building  and  sale  of  materials,  783 

SAW, 

circular,  working  without  guard  in  breach  of  rules,  733 

SCAITOLD, 

workman  on,  lightning  an  increased  risk,  109 

SCHEME  OF  COMPENSATION, 
acceptance  of,  how  proved,  368 

action  under  Employers'  Liability  Act  after  scheme  certified,  58 
committee  for  employer  and  workmen  is  not  a,  656 
jurisdiction  of  County  Court  judge,  366 
must  be  between  definite  parties,  365 
recertification  of,  under  1906  Act,  369,  370 
renewal,  acceptance  of  new  scheme,  364 
rijles  framed  under,  certification  of,  369 

SCOTLAND, 

appeal  to  House  of  Lords  from  Scottish  Courts,  477 

SEAMAN, 

contracting  industrial  disease  at  sea,  district  of  certifving  sm-geon,  434 
exposed  to  tropical  sun,  special  risk,  17 
lost  at  sea,  time  for  claim  for  compensation,  362 
maintenance  of,  discharged  at  foreign  port,  261,  262 

member  of  Royal  Naval  Reserve,  concurrent  contracts  of  service,  267,  810 
missing,  imexplained  accident,  124-126,  166,  238 
on  chartered  vessel,  by  whom  employed,  835 
And  see  Ship 

"  SERIOUS  AND  PERMANENT  DISABLEMENT,"  731 

And  see  Incapacity 

The  numbers  in  this  Index  are  those  of  the  cases,  not  of  the  pages. 


SUBJECT   INDEX  27 

"  SERIOUS  AND  WILFUL  MISCONDUCT."      See  Misconduct 

SERVICE,  CONTRACT  OF.    See  Contract  of  Service 

SET-OFF 

between  separate  costs,  jurisdiction,  549,  553 

of  costs  of  application  to  diminish  weekly  payments,  against  such  payments, 
627 
where  appeal  unsuccessful,  5-49 
of  weekly  payments  against  former  overpayments,  363a 

by  landlord-employer  against  rent,  363 
payment  of  poor-law  relief  to  femployee  of  distress  committee,  302 

SEWER  GAS, 

poisoning  by,  15,  16,  334 

SHIP, 

accident  to  seaman  boarding,  jumping  from  quay,  209,  239 
chartered,  whether  "  employer  "  the  charterer  or  the  owner,  835 
contract  to  navigate,  and  engage  crew,  sub-contracting,  781 
in  dock,  loading  of  coal,  who  is  employer  of  coal  trimmer,  845 
workman  from  engineering  factory  engaged  on,  518 
master  of,  a  part-owner,  whether  a  "  workman,"  841 

on  sharing  system,  contract  of  service,  822-824 
value  of  allowances  in  estimating  remimeration,  815 
mate  of,  sailing  under  sharing  system,  contract  of  service,  851 
order  for  detention  of,  appeal,  456,  545 
seaman  returning  on  board,  accident  to,  123,  125,  127,  131, 160-164.  200,  239,  240 

carried  out  to  sea,  214 
steward  on,  value  of  allowances,  etc.,  in  estimating  remuneration,  817 
workman  on,  paid  through  stevedore,  contract  of  service,  825 

SHIPOWNER, 

liability  as  principal,  cleaning  of  boiler,  411 

supplying  of  coal  to  steamship,  418 

SHIP'S  OFFICER 

exposed  to  tropical  sun,  special  risk,  18,   140 

SKATING  RINK, 

construction  of  building,  "  liability  of  principal,"  410,  782 

SKIN  DISEASE, 

inflammation  aggravated  bj',  34 

SOLICITOR, 

refusal  by  workman  to  be  medically  examined  except  before  his,  483 

STEVEDORE, 

wages  paid  through,  contract  of  service,  825 

STRANGER, 

injury  caused  by  tortious  act  of,  224,  231 

STRIKE, 

break  in  employment  through,  average  weekly  earnings,  278 

STRIKERS, 

injury  by,  whether  an  "accident,"  42 

SUB-CONTRACTING,  780-787 

And  see  Contract  of  Service  ;  Principal 

The  numbers  in  this  Index  are  those  of  the  cases,  not  of  the  pages. 


28  SUBJECT   INDEX 

SUB-CONTRACTOR, 

liability  of,  to  indemnify  contractor,  421—423 

SUBMISSION  TO  AWARD, 

ambiguous,  costs  subsequent  thereto,  554 

SUICIDE 

after  injury  causing  blindness,  evidence  as  to  cause,  584 

SUNSTROKE, 

exposure  on  ship,  whether  a  special  risk,  17,  18,  140 

SURGEON,  CERTIFYING, 

certificate  as  to  industrial  disease  by,  496,  497 

district  of,  seaman  contracting  industrial  disease  at  sea,  434 

omission  to  produce  certificate,  in  an  arbitration,  619 

SURGERY, 

cleaning  windows  of,  whether  for  the  purposes  of  the  doctor's  business,  836 

SURGICAL  OPERATION,  788-800 

refusal  to  undergo,  450,  680,  681,  688,  788-793,  795,  797-800 
confiicting  medical  ad\ace,  798 
nominal  award,  797 
reasonableness  a  question  of  fact,  792 

where  cure  uncertain,  793 
second,  practice  on  reviewing  award,  800 

SUSPENSION  FROM  WORK, 

accident  to  workman  after,  107,  738 

SYNCOPE, 

whether  consequent  on  accident,  12 

TAXICAB  DRIVER 

sharing  receipts,  contract  of  service,  826,  827 

TENDER- 

of  fuU  compensation,  demand  for  costs  refused,  552 
eiiect  of  refusing,  87 

TERMINATION  OF  EMPLOYMENT.     See  Employment,  Termination  op 

TETANUS, 

a  special  risk,  liable  to  affect  gardeners,  225 

THIRD  PARTY, 

action  against,  after  accepting  weekly  payments  from  employer,  60 

after  notice  of  accident  given  to  employer.  59 
and  emj^loyer  joint  tort-feasors,  indemnity,  429 
indemnity  from,  in  respect  of  negligence,  424,  425,  428,  429 
receipt  of  payment  from.  "  without  prejudice,"  83 

THRESHING  JVIACHINE, 

accident  through  stepping  across,  183,  760 
"  driven  by  mechanical  power,"  787 

TIME, 

computation  of,  for  claiming  compensation,  355 

TIPS, 

whether  "  earnings,"  265,  266 
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TRACTION  ENGINE, 

flagman  riding  on  crossbar  of,  234 

"TRADE  OR  BUSINESS,  EMPLOYMENT  FOR  PURPOSES  OF  EMPLOYER'S," 

814,  818,  83G,  848,  849 

"TRADE  OR  BUSINESS,  IN  COURSE  OF,  Etc.,"  406-419 

TRADE  UNION, 

support  of,  security  for  costs,  541,  542 

TRAMWAY, 

accident  to  Morknian  on,  while  going  from  one  place  of  repair  to  another,  512 
worlvman  employed  in  railwaj-  yard  at  a  distance  from  the  "  engineering  \\ork," 
611 

TRAMWAY  COMPANY, 

liability  as  principals,  erecting  machinery  in  power  station,  419 

TRIAL,  NEW, 

right  to,  after  assessment  of  compensation,  50 

TRUSTEES, 

appointment  of,  to  receive  compensation  on  behalf  of  pupil,  GOO 
whether  compensation  to  dependants  payable  to,  2G0,  382 

TUBERCULOSIS, 

omission  to  notify  accident,  3G0 

UNDERTAKER.     See  Principal 

UNEMPLOYED, 

temporary  ^^ork  provided  for,  contract  of  service,  812,  839 

UNEMPLOYMENT 

after  accident  due  not  to  incapacity  but  to  trade  depression,  G71 

UNIFORM 

of  railway  official,  whether  included  in  earnings,  255 

UNSKILLED  WORKMAN, 

accident  to,  endeavouring  to  clean  machiner3',  96 

VIOLATION  OF  ORDERS, 

after  suspension  from  work,  107,  738 

boarding  ship  by  cargo  skid  instead  of  gangway,  160 

boy  riding  in  empty  tub,  153 

brakesman  mounting  lorry,  219 

canal-boat  driver  steering,  235 

crossing  threshing  mill  not  for  purposes  of  employer,  183,  760 

flagman  riding  on  crossbar  of  traction  engine,  234 

going  to  dangerous  place,  forbidden  by  foreman,  156 

in  an  emergencj',  in  employer's  interest,  95 

interfering  with  machinery,  96,  98,  169,  173,  731,  740 

jumping  from  quay  on  board  ship,  209 

lighting  stove  at  night  in  ship's  cal)in,  142 

miner  riding  on  hutch  after  work,  218 

onus  of  proving  misconduct,  93,  742 

playing  with  machinery,  169 

playing  \\ith  wagons,  184,  762 
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VIOLATION  OF  ORDERS— continued. 
taking  short  cut  after  day's  work,  237 
touching  electric  switchboard,  170 
unskilled  labourer  attempting  to  clean  machinery,  96 
using  hoist,  ignorance  of  notice  prohibiting,  193,  211,  7G1 
warning  shortly  before  accident,  765 
workman  found  dead  in  prohibited  place,  203 
And  see  Misconduct,  Serious  and  Wilful 


WAGES, 

accident  going  to  receive,  113,  148 

leaving  factory  after  receiving,  147 

returning  to  work  after  receiving,  232 
fall  in  rate  of,  whether  average  earnings  affected  by,  258,  259,  296,  298 

WASP  STING, 

whether  special  risk  to  workman  threshing,  141 

WATCHMAN, 

accident  to,  cooking  in  shanty,  112 

obtaining  refreshment,  interruption  in  employment,  221 

on  railway  falling  asleep,  745 

WATER  CART, 

workman  conveying  water  in,  at  a  distance  from  factory,  506 
on,  engaged  on  road  repairs,  518 

WATER  SUPPLY, 

workman  laying  pipes  for,  at  a  distance  from  reservoir,  513 

WEEKLY  PAYMENTS, 

agreement  to  end,  on  accepting  re-employment,  no  settlement  of  claim,  478 
amount  of,  earnings  after  accident,  discretion  of  arbitrator,  246 

where  employment  after  accident  refused,  244,  297,  723 
claim  by  dependants,  after  award  of,  439 
date  from  which  to  be  varied,  676,  727-729 
discontinuance  pending  action,  election  of  remedy,  84 
ended  by  mutual  consent,  evidence  of  implied  agreement,  684 
for  less  than  six  months,  award  by  committee  of  lump  sum,  656 
measure  of,  earning  capacity  after  accident,  673 
no  set-off  of  costs  of  application  to  diminish,  against  such  payments,  627 

former  overpayments  against,  363a 
redemption  of  future,  effect  on  claim  of  dependant,  380 
re-employment  after  award  of,  wages  or  compensation,  85-87 
set-off  of,  against  rent  due  to  landlord- employer,  363 
termination  of,  application  to  review  after,  683 

jurisdiction,  452,  453,  463,  464,  469,  470,  476 
on  recovery,  procedure,  469,  470 
recovery  a  question  of  fact,  707 
variation  of.     ^ee  Reviewing  Awaed 
voluntary,  claim  by  infant  for  damages  after  receiving,  91 
effect  on  right  to  apply  for  arbitration,  459 

time  limit  for  making  claim,  325,  326,  348,  358 
reduced  on  partial  recovery,  subsequent  total  incapacitj',  464 
whether  irregularity  in  notice  of  accident  waived  by,  332 
necessity  to  claim  compensation  waived,  348,  358 
A7id  see  Earnings,  Average  Weekly  ;  Redemption  of  Payments 
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WIFE, 

apart  from  husband,  whether  a  dependant,  377,  386,  394-396,  398,  399,  405 

WINDOW  CLEANING, 

contract  of  permanent  or  periodic  emploj'nient,  818,  836 
in  factory,  "  work  ancillarj^  to  trade,  etc.,"  414 

"  WITHOUT  PREJUDICE," 

effect  of  so  accepting  weekly  payments,  00,  83 

WORK.    8cc  "  Arising  out  of,  etc."  ;  Incapacity 

WORKHOUSE, 

claim  as  dependant  by  father  maintained  in,  375 

WORKMAN,  801-851 

And  sec  Contract  of  iService 

WORKMEN'S  COMPENSATION  ACT,  1897, 
sec.  1..788,  797-799 

(l)..l-9,  37,  92-122,  177-200,  224-226,  289 

(2)., 49-54,  67-74,  90,  91,  241,  465,  478,  603,  667,  732-742,  744-764,  778, 

779 
(3).  .75,  446,  457-464,  466,  599,  603,  607,  662 
(4).. 55-57,  76-80,  88,  89,  438,  534-543,  625 
2.. 323-330,  347-354,  358,  359 
3.. 58,  364,  365 J 

4.. 81,  406-409,  412-419,  421-423,  785,  829 
5..  559] 

6.. 59,  60,  82,  83,  424-426 
7.. 371-382,  390-399,  405,  421-423,  503-525,  780,  801-806,  829-832 

Schedule  I. 

clause  (1)..10,  43,  44,  61,  84-87,  242-246,253-257,273-284,  289-296,  300,  301, 
304-315,  318-321,  379-382,  439,  669,  670 
(2).  .242-247,  258,  297,  298,  669,  670,  673,  721 
(3).. 322,  323,  479,  495 
(4-6).. 260,  382,  600 
(7)..  260 
(11).. 480,  487-492,  495 

(12) . .  8.5-87,  440,  441,  466,  468-471,  488-492,  599,  601,  602,  673-684,  720-722 
(13).. 639,  640,  642 
(14).. 627 

Schedule  II. 

clause  (1)..442 
(2).. 443 

(4).. 442,  443,  534-543 
(6).. 626 

(8).. 445,  446,  465,  467-471,  5G0,  589-594,  644-646,  660-663 
(9).. 447 
(12). .75 

(13).. 492-494,  601,  602 

(14).  .75,  465,  469,  579-583,  589-593,  599,  606,  660,  661,  744,  745 
(generally),  526-533,  546-551,  558-562,  569,  585,  586,  616,  618,  628-032 

WORKMEN'S  COMPENSATION  ACT,  1906, 

sec.  1  (1).  .1-9,  11-42,  45-48,  92-240,  289-403,  448-450,  724,  725,  833 
(2).. 49-54,  62,  67-74,  90,  91,  241,  269,  451,  465,  603,  730-779 

The  numbers  in  this  Index  are  those  of  the  cases,  not  of  the  pages. 


32  SUBJECT    INDEX 

WORKMEN'S  COMPENSATION  ACT,  1906— cowimwerf. 

sec.  1  (3).  .62,  75,  437,  U6,  449,  457-464,  474,  495,  599,  603,  607,  620,  662 
(4).  .55-57,  76-80,  88,  438,  534-543,  625 
2.. 324-343,  345-361,  667 
3.. 58,  364-370 
.    4.. 81,  406-423,  431,  435,  502,  781-787,  807-809,  829 
5.. 344,  636 

6.. 59,  60,  65,  66,  82,  83,  424-430,  432 
7.  .261,  362,  434,  808,  833,  834 
8.. 345,  433-436,  496,  497,  019 
9.. 810 
11..456,  545 
13.. 263,  371,  379-381,  383-402,  405,  472,  473,  783,  784,  801-807,  810-832, 

835-851 
15.. 369,  370 
16.. 369,  477 
Schedule  I. 

clause  (1)  (a) . . 10,  43,  44,  61,  64,  253-257,  301,  304-309,  379-381,  389,  404,  439,  584 
(6).. 84,  242-246,  248,  263,296,  299,  300,  310-310,  318,319,  321,451, 
621,  669,  670,  730 
(2).  .263-267,  281,  285-288,  297,  298,  303,  316,  317,  726,  828 
(3) . .  242-247,  249-252,  258,  259,  261,  268,  269,  297,  298,  302, 320,  322,  451, 

669-673,  718,  719,  721,  726,  730 
(4).. 323,  479,  495,  498 
(5).. 260,  382 
(6).. 600 

(8).. 260,  382,  472,  473 
(10).. 260 

(14).. 480-483,  487-492,  495 
(15).. 452,  480-484,  487-492,  495,  499,  624 
(16).. 85-87,  440,  441,  453,  468,  475,  476,  488-492,  599,  601,602,620,673- 

716,  720-725,  727-730 
(17).. 454,  636-641,  643 
(19).. 363,  363a,'_627 
schedui-e  ii. 

clause  (1).  .442,  454 
(2),. 443,  444 

(4) . . 442-444,  534-544,  576 
(7).. 556,  626 
(8).. 403,  469,  470 

(9)..  75,  445,  446,  454,  455,  465,  467,  468,  475,' 589-598,  644-666,  717 
(11).. 447 

(14).. 75,  403,  469,  470 

(15).. 485,  486,  492-494,  500,  506,  600-602,  606,  608,  611-613 
(17).  .465,  477,  579-583,  589-593,  599,  622,  623,  660,  661,  744,  745 
Schedule  III,  433,  434 

{generally),  563-568,  570-578,  587,  588,  617,  633-635,  788-800 

WORKMEN'S  COMPENSATION  RULES,  420,  547,  561,  576,  668 

Scotland  (Act  of  Sederunt),  589,  598,  604-606,  609-615,  624,  660,  663 
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